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PREFACE. 


It  was  the  original  iatention  of  the  author,  to  have  explained 
fullj,  in  this  Preface,  the  plan  that  he  has  followed,  and  intends 
to  follow  in  the  ensuing  work ;  but  this  intention,  his  subsequent 
reflections  have  induced  him  to  abandon.  If  he  has  been  fortu- 
nate in  the  choice  of  his  plan,  and  successful  in  the  mode  of  its 
execution,  that  intelligent  portion  of  the  public,  for  whose  use  his 
labors  are  principally  designed,  will  not  be  slow  to  perceive,  nor 
reluctant  to  admit,  their  value.  And,  if  he  has  been  unsuccess- 
ful, no  explanation  that  he  can  give,  nor  vindication  that  he  can 
offer,  can  possibly  avail,  even  to  suspend,  far  less  to  avert,  a  sen- 
tence of  just  condemnation.  That  he  does  not  anticipate  an  un- 
favorable verdict,  the  publication  of  his  book  sufficiently  proves ; 
but  it  is  upon  the  evidence  that  the  book  contains,  without  any 
effort  on  his  part,  to  explain  or  demonstrate  its  value,  that  a  favor- 
able verdict,  if  given  at  all,  must  be  founded.  The  general  de- 
sign of  the  author  has  been,  to  exhibit,  so  far  as  his  abilities  would 
enable  him,  that  desirable  union  between  the  respective  methods 
of  the  foreign  and  of  the  English  jurists,  in  the  treatment  of  ju- 
ridical subjects,  which  the  lamented  Story,  in  the  Preface  to  his 
Commentaries  on  the  Law  of  Bailments,  has  so  forcibly  recom- 
mended,(a)  and  in  that,  and  in  his  subsequent  treatises  on  com- 


(d)  **  There  is  a  remarkable  difference  in  the  manner  of  treating  juridical 
subjects,  between  the  foreign  and  the  English  jurists.  The  former,  al- 
most universally,  discuss  every  subject  with  an  elaborate,  tlieoretical  full- 
ness and  accuracy,  and  ascend  to  the  elementary  principles  of  each  par- 
ticular branch  of  the  science.  The  latter,  with  few  exceptions,  write 
Practical  Treatises,  which  contain  little  more  than  a  collection  of  the 
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mercial  law,  has  so  admirably  exemplified ;  but  whether  this  de- 
sign  of  the  author  has  been,  in  any  degree,  accomplished,  must 
be  left  to  the  judgment  of  his  readers. 

There  is,  however,  a  single  topic,  on  which  a  few  words  of 
explanation  may  not  be  unnecessary,  and  will,  at  least,  be  ex- 
cused. The  author  has  used  great  freedom  in  criticizing  the  de- 
'  cisions  of  courts,  and  the  opinions  of  judges  and  jurists,  of  the 
highest  authority  ;  and  he  is  quite  aware,  that,  by  a  proceeding 
•o  unusual  to  the  English  writers  on  law,  he  has  exposed  himself 
to  the  charges  of  temerity  and  presumption.  He  believes,  how- 
ever, that  he  has,  in  no  instance,  questioned  the  propriety  of  a 
decision,  or  the  soundness  of  an  opinion,  without  submitting  to 
his  readers,  the  grounds  and  motives  of  his  dissent ;  and  if  the 
reasons  that  he  has  given,  are  not  lightly  advanced,  he  is  firmly 
persuaded,  that  to  express  the  dissent  they  are  meant  to  justify, 
was  a  duty,  that  may  be  inadequately  performed,  but  could  not 
be  declined. 

The  fVinctions  of  a  writer,  who  seeks  to  introduce  harmony, 
order,  and  system  into  that  division  of  the  law,  of  which  he  treats, 
ID  their  essential  nature,  are  judicial.  It  is  in  the  spirit,  and 
with  the  independence  of  a  judge,  that  they  ought  to  be  dis- 
charged. His  duty,  like  that  of  the  judge,  is  to  express  his  own 
convictions ;  to  state  that  which  he  believes  to  be  the  existing 
law,  and  to  exercise  a  free  and  unbiassed  judgment,  in  fonning 
the  conclusions,  at  which  he  arrives.  He  is  bound  to  examine, 
to  analyze,  and  compare  the  various  decisions,  from  which  the 
law  that  he  undertakes  to  expound  must  be  chiefly  extracted — to 


principles  laid  down  in  the  adjudged  cases,  with  scarcely  an  attempt  to 
illustrate  them  by  any  general  reason  in  gf,  or  even  to  follow  them  out  into 
collateral  consequences.  In  short,  these  treatises  are  but  little  more 
than  full  Indexes  to  the  Reports,  arranged  under  appropriate  heads ;  and 
the  materials  are  often  tied  together  by  very  slender  threads  of  connexion. 
They  are  better  adapted  for  those,  to  whom  the  science  is  familiar,  than 
to  instruct  others  in  its  elements.  It  appears  to  me,  that  the  union  of 
the  two  plans  would  be  a  great  improvement  in  our  law  treatises,  and 
would  afibrd  no  inconsiderable  assistance  to  students  in  mastering  tlie 
higher  branches  of  their  profopsion."     Sfnry  on  Bailmmta,  Prof.  xiii. 
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reconcile  them,  when  they  can  be  reconciled,  and,  when  they 
cannot,  to  confess  the  fact,  and  then  to  determine,  according  to 
his  best  judgment,  their  relative  claims  to  authority.  Above  all^ 
he  must  esteem  it  his  paramount  duty,  to  show  that  the  positions 
that  he  adopts  and  seeks  tti  explain,  are  consonant  to  the  dictates 
of  right  reason,  and  the  precepts  of  a  sound  morality.  Anoma- 
lies may,  doubtless,  be  found,  that  it  will  not  be  in  his  power  to 
remove  ;  and  these  he  must  not  seek  to  conceal — far  less,  by  a 
false  logic,  to  defend  or  extenuate.  Still,  his  constant  effort 
must  be,  to  exhibit  the  law  as'  worthy  of  the  reverence  that  it 
claims,  and  to  psove,  that  the  obedience  it  demands  is  such  as 
the  enlightened  mind  will  be  prompt  to  render. 

Such  are  the  maxims  by  which  the  author  has  been  governedt 
and  he  trusts  that  his  work  will  afford  some  evidence  that  he  has, 
at  least,  endeavored  faithfully  to  observe  them.  A  critical  exami"- 
nation  of  the  adjudged  cases,  and  of  the  opinions  of  judges  and 
jurists,  was  a  necessary  part  of  the  process,  by  which  he  has 
sought  to  arrive  at  a  knowledge  of  the  truths  he  was  bound  to 
declare.  The  observations  that  he  has  thus  been  led  to  make,  if 
such  shall  be  the  opinion  of  competent  judges,  may  be  rejected 
as  erroneous ;  if  they  are  admitted  to  be  just,  they  are  an  actual 
contribution,  however  small  in  value,  to  the  science  of  which  he 
treats.  But,  whether  they  shall  be  admitted  or  rejected,  whether 
they  are  just  or  erroneous,  they  are,  in  all  instances,  such,  as  the 
author's  own  conviction  of  their  truth,  and  of  their  relevancy, 
compelled  him  to  submit. (a) 


(a)  In  treating  of  the  duty  of  a  judge,  in  the  examination  of  prece- 
dents, Chancellor  Kent  says,  that  where  hasty  and  crude  decisions  appear 
to  have  been  made,  "  they  ought  to  be  examined  without  fear,  and  revised 
without  reluctance,  rather  than  to  have  the  character  of  the  law  impaired, 
and  the  beauty  and  harmony  of  the  system  destroyed,  by  the  perpetuity  of 
error."     (1  Kent's  Com,,  6th  ed.,  p.  496.) 


ERRA'fA,, 

Introductory  DUcounie,  Lee.  I.,  p.  6,  line  6  firqm  bottom,  for  "  Ordinance!  of 
other  cotUracttt**  read  "  Ordinance!  of  other  countries"    ^ 

P.  14,  note,  line  3,  for  "  cantum,*"  read  "  cautum."  "• 

P.  15,  line  9,  for  '*  capitol,**  read  **  capital.*' 

P.  25,  note,  latt  line,  for  ''jacta,'*  read  "jactu:* 

Introductory  Discoume,  Lee.  II.,  p.  31,  note,  line  7,  from  bottom,  for  **  «'aoua,"^  •    ^       •«bj 
rMui*'«*avwa.'*  •'•?<?»     ff 

Lee.  I.,  p.  136,  line  10  fr<^ni  bottom,  for  •*  case^**  read  "  aues.*' 

Lee.  II.,  Ft.  I.,  p.  2:)2,  line  9  from  top,  for  ^^ question^**  read  **  quettioru.**    Same 
line,  ttrike  out  the  word  "  abroad.*' 

Lee  11.,  Pt  I.,  p.  231,  line  17  from  bottom,  after  word  "  preliminary"  insert  the 


Lee.  II.,  Pt  II.,  p.  265,  line  8  firom  top.  for  *'or,"  read  "aiwi." 
Lee  HI.,  p.  344.  line  10  from  bottom,  for  ^* crime,*'  read  ** cause.** 
Lee.  IV.,  p.  413,  last  line,  for  **  daimnants,*'  read  **  claimants.** 
Same,  notes,  p.  481,  line  10  from  bottom,  for  "  to,  become^*'  read  "  to  become.** 
Lee.  v.,  p.  5*iD,  liiie  3  from  lop,  for  *^ foreign^*'  read  "  hostile." 
Lee.  VIII.,  p.  742,  line  11  from  bottom,  atter  the  word  **  distinction  "  insert  the 
wocd  **  which.^* 


This  volume  having  extended  beyond  the  limits  it  was  believed 
it  would  require,  the  intended  Appendix  containing  the  forms  of 
policiesi  and  a  translation  of  the  Ordinance  of  Barcelona,  is 
omitted.  It  will  be  added  to  Vol.  II.,  which  will  be  put  to  press 
in  the  month  of  January  next. 
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feference  to  the  subject—^  43.  Divbioo  of  insurances  in  respect  to  the  inception 
and  termination  of  the  risks— ^  44.  Open  and  valued  policies. 

LECTURE  U.-Pakt.  I. 

OF  THI  COHaTftUOTION  OF  THB  FOLICT. 

%  1.  Rules  of  interpretation—Intention  of  parties  the  controlling  principle-special 
rules  subordinate  and  subsidiary—^  2.  Doctrine  of  Paley  as  to  the  sense  in 
which  a  promise  ought  to  be  interpreted^  3.  Truth  of  Paley*s  doctrine  implied 
inmany  maiisM— luoooseqiiencss— ^4.  Constonetioii  depends  generally  on  the 
sama  rules  that  apply  to  other  writtaa  itifltnimeiit»>-^  S.  Poliey  to  be  Uheially 
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•onttnwd— ^  6.  An  tnapckm  lo  Im  ftrictlj  oomliiied  againat  the  iniii|rar-4  7. 
Word*  to  be  nndentood  in  their  ofdinary  and  popular  Mate— Unleaa  a  differtnt 
meaning  ii  impoeed  by  the  conteit  or  by  nnge— ^  8.  EfiecU  tnd  eonteqnenoei 
of  an  interpretation  to  be  eoneidered—Effeet  to  be  giTan  to  all  the  words— An 
unreaaonable  oonttmction  to  be  rejected—^  9.  Legality  of  contract  to  be  •netained 
—%  10.  All  the  prorinoM  of  the  policy  to  be  eonddered  and  compared — Con- 
atmclion  to  be  adopted  that  shall  render  the  whole  oooMBtent— ^  11.  Wiitlen 
words  control  the  printed— Reasons  of  this  role— ^  12.  General  division  of  ceeea 
ni  which  parol  evidence  to  be  admitted— 1.  To  give  a  certainty  to  the  oontreni— 
S.  To  explain  iu  meaning— 4  13.  First  general  division  embraces  four  eksses  of 
cases— ^  14.  First  class,  parol  evidence  admitted  to  fix  the  application  of  general 
and  indeterminate  words — ^Instanees  of  application  of  rule— ^  15.  Opinion  of 
Story,  J.,  as  to  interpretation  of  eertafai  words— ^  16.  Admission  of  parol  evidence 
in  these  cases,  how  reconciled  with  the  role  that  a  latent  ambignitjr  cannoc  be 
thus  explained— True  meaning  of  the  mle — ^  17.  An  ambiguous  clause  as  well 
as  words,  may  be  explained  by  parol  evidence—^  18.  Case  in  illustration—^  19. 
2d  class.  To  correct  an  error  of  description  by  showing  identity  of  subject— 
%  80.  Cases  in  illustradon— ^  21.  Partial  error  in  description  when  corrigible— 
^  22.  3d  class.  To  remove  a  latent  ambiguity-^  23.  Resemblance  between  in- 
determinate words  and  latent  ambiguities— Distinction— ^  94.  4th  class.  To  ex- 
plain foreign  and  technical  words— ^  25.  Case  in  illustration—^  96.  Second  gen- 
eral division — Parol  evidence  admitted  to  explain  the  true  meaning  of  policy— 
$  27.  Explanation  and  limitation  of  the  rule  that  parol  evidence  not  admissible 
to  contradict  or  vary  substantially  a  written  agroement— ^  28.  Three  clasaes  of 
cases  in  which  parol  evidence  thus  admissible — Mercantile  usage— ^  89.  Doobis 
of  eminent  judges  whether  thb  evidence  should  be  received-^  90.  1st  class. 
Evidence  of  a  valid  uaage— Different  Idnds  of  usage  to  be  distinguished— ^91. 1. 
Commercial  meaning  of  words  as  distinguished  from  their  popular  sense— 1 82. 
Reasons  why  inch  a  unige  to  be  admitted  in  evidence — ^  33.  Usage  must  be  of 
an  export  and  import  trade,  not  of  a  retail  domestic  trade— ^  34.  Usage  must  be 
established  by  ftusu,  not  by  opinions  of  witnesses — %  85.  Analogy  and  distinction 
between  cases  under  present  head  and  those  relative  to  indeterminate  words  and 
launt  ambiguities—^  36.  Cases  in  illustration—^  37.  2.  Practical  interpretation 
of  the  policy  by  use  and  practice  between  the  assnren  and  the  assured— Natnro 
of  the  evidence  to  be  received — %  39.  Causes  that  led  in  England  to  the  admis> 
sion  of  thb  evidence—^  39.  Usage  in  the  interpretation  of  the  policy  will  control 
the  mercantile  meaning  of  words— ^  40.  Usage  may  be  eniablished  by  refusal  of 
underwriten  to  pay  losses—^  41.  Cases  in  illustration—^  42.  3.  Usage  of  trade 
in  the  coune  and  prosecution  of  the  voyage—^  43.  Grounds  of  admitting  evi- 
dence—^ 44.  Cves  in  illustration—^  45.  When  diminishing  risk  obligatory  on 
the  assured—^  46.  Usage  when  unfavorable  to  the  ri^ks,  discretionary ;  when 
fhvorable,  obligatory — Mr.  Marshall's  opinion  as  to  a  foreign  usage  examined — 
%  47.  4.  Usage  superseding  a  rule  of  law— ^  48.  Cases  in  illustration— 4  49. 
Cases  whero  usage  exrases  compliance  with  a  rule  of  law  without  superseding 
iv— ^  50.  Usage  must  be  in  the  voyage  insured—^  51.  But  a  time  policy  em- 
braces all  usages. 

LECTURE  U.— Part  II. 
■AMS  anuKCT. 

%  52:  inquiry  into  the  ef«ential  requisites  of  a  valid  nsege— Inquiry  does  not  em- 
hraoe  eases  where  opnatruction  or  law  donbtfiil— ^  53.  Opinion  of  9$i.  M^nhall, 
that  evideticeof  a  usage  only  to  be  received  in  such  ca^es,  rafuted— $  54.  Usage 
araai  be  gvimnl*  wniform,  aocwious,  reMooable,  end  consistent^  55.  ysage 
■w»b9g9atll^T^Ki|JMWywn9f  Ihf  tW«rn^toi|P.ewrt^^ 
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•nt  Idndt  of  unfe— ^  56.  Genertlitjr  of  a  nnge  in  the  intarpretatioii  of  the  policy 
•xplalnod— ^  57.  When  a  local  usage  ie  binding—^  58.  Uniformity  of  usage — 
Unge  moet  be  oniform— Explanation  of  term — ^  59.  Why  usage  most  be  gene- 
lal  and  uniform  to  bind  the  insurer— *»  60.  Notoriety  also  necessary — In  what 
sense  explained — ^  61.  Notice  and  explanation  of  a  possible  difficulty—^  62.  Na- 
ture of  proof— ^  63.  Usage  must  be  reasonable — ^  64.  Case  in  illustration — ^  65. 
And  consistent  with  the  urms  of  the  policy—^  66.  Usage  must  be  consistent 
with  the  rules  of  law — Elxplanation  and  Uroitation  of  the  rule — ^  67.  Case  in  iUus- 
tration — %  68.  Farther  observations  in  expUuiation  of  the  rule  that  a  usage  must 
be  eonsistent  with  the  rules  of  law — ^  69.  Neither  party  permitted  to  aver  igno- 
rance of  a  valid  usage — ^  70.  But  it  may  be  superseded  by  their  agreement — ^  71. 
General  resemblance  of  different  kinds  of  usage — ^  7S.  Practical  observations — 
%  73.  Elxtrinsic  facts  admitted  to  determine  words  of  policy  to  a  peculiar  meaning 
—^74.  Case  in  illustration— ^  75.  Representations  of  the  assured. 

LECTURE  III. 

ILLIOAL  IMItlftANCU— BEXAOH  OF  MUNICirAL  LAW!. 

%  L  General  division  of  illegal  insurances — ^  2.  Insurancee  hi  contravention  of 
municipal  laws  of  revenue  and  trade — ^  3.  Opinion  of  Roccus  explained — ^  4. 
When  defence  of  illegality  may  be  waived  by  insurers—^  5.  Three  classes  of 
eases  in  which  an  insurance  void,  as  an  implied  violation  of  municipal  laws— 
%  6.  First  class.  From  the  character  of  the  goods— Effect  of  illegality—^  7.  Case 
in  Olustration — Clark  v*  Protection  Ins.  Co. — ^  8.  Inquiry  in  what  cases  privity 
of  the  assured  necessary  to  be  shown— Carruthers  v.  Gray— ^  9.  Goods  of  an 
innocent  shipper  not  affected—^  10.  Nor  lawful  goods  of  same  owner,  if  covered 
by  a  distinct  policy—^  11.  Otherwise,  when  included,  in  an  entire  policy— 
%  IS.  Cases,  Parkin  v.  Dick,  Camelo  v.  Britten—^  13.  Rule  as  to  entirety  of 
eootiact  considered — ^  14.  Entirety  of  contract  as  to  subject  insured — ^  15.  En- 
tirety of  contract  as  to  the  parties—^  16.  Second  class.  Illegality  from  nature 
of  the  trade— ^  17.  British  navigation  acts— ^  18.  Cases,  Morck  v.  Abel,  Chal- 
men  v.  Bell— ^  19.  Other  provisions  of  the  navigation  act— ^  20.  Case  in  the  K.  B. 
Lubbock  V.  Potts— ^  21.  Conclusion  from  preceding  case,  that  the  ultimate  pur- 
poee  of  the  voyage,  is  the  test  of  its  legality—^  22.  Illegal  intent  must  be  abso- 
late  and  unconditional—^  23.  Case,  Sewell  v.  Roy.  Ex.  Ass.  Co.— ^  24.  Obser- 
vatkins  thereon—^  25.  Another  case  in  illustration,  Wilson  v.  Marryat— ^  26. 
Qnection  involved  in  the  same  case  as  to  the  construction  of  the  American  treaty 
of  1794—^  27.  When  a  voyage  is  to  be  deemed  entire—^  28.  Same  subjectr— 
%  29.  Illegality  of  a  preceding  voyage  will  not  affect  a  subsequent,  Bird  v.  Apple- 
ton—^  30.  Deeision  where  the  policy  was  on  the  ship— ^  31.  Rule  explained 
that  a  legal  infirmity  in  any  part  of  an  integral  voyage,  renders  the  whole  ille- 
gal—^ 32.  Decision  in  the  U.  8.  as  to  the  effect  of  a  subsequent  illegality,  exara- 
inod— Clark  v.  Protection  Ins.  Co.— ^  33.  Necessity,  a  valid  excuse  of  an  illegal 
voyage  or  traffic—^  34.  Decisions  in  the  U.  8.,  Jenks  v.  Hallet,  Hallet  v.  Bowne 
—4  35.  Effect  of  a  license—^  36.  Cases,  Camden  v.  Anderson,  Gordon  v.  Vaug- 
han— ^  37.  Assured  not  bound  to  perform  the  whole  voyage  covered  by  a  license, 
Norville  v.  8t.  Barbe— ^  33.  Effect  of  a  treaty  prohibition—^  39.  Effect  of  an 
embargo—^  40.  Insurer  not  liable  in  all  cases  where  voyage  defeated  by  an  em- 
bargo—^ 41.  Consideration  of  the  question  as  to  the  effect  of  a  foreign  embargo 
by  the  government  of  the  assured,  deferred—^  42.  Where  embargo  is  in  force 
when  policy  effected,  insurance  void— ^  43.  Breach  of  an  embargo,  when  ex- 
eased— Decision  in  the  U.  8.— Walden  v.  PhcDuix  Ins.  Co.— ^  44.  Power  to  lay 
an  embargo,  in  whom  vested—^  45.  Third  class.  Breach  of  a  statutory  regnla- 
tifln-446b  Caee  in iUnslratkm—Saart  V.  Powell— ^  47.  Obeervations  tbeieon— 
i48.AiMtiMr  «M0  iiidMK.B^nmOT  T.  Lsgg^40.  RMMriuthmoo- 
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^50.  Not  in  all  eaiet  that  the  breach  of  a  ttatntory  regulation  ayoida  the  poliey— 
^  51.  Illustrated  by  a  deciiion  in  the  U.  8.— Ocean  Int.  Co.  v.  Polleyv— ^  St. 
Remarks  thereon—^  53.  Further  exceptions  from  general  rule— ^  54.  Deciskm 
of  8.  G .  of  Maanchusetts— Warren  v.  Mannf.  Ins.  Co.— ^  55.  Remarks  thereon— 
^  56.  Another  decision  in  Massachusetts— Wood  v.  Wood— ^  57.  Conclosioii 
from  decision— ^68.  General  observations— Not  necessary  that  illegality  shonld 
appear  on  face  of  policy—^  59.  Case  before  Judge  Washinghton— Gray  v.  Sima 
— ^  60.  Opinion  of  the  Judge — ^  61.  Obserrations  thereon. 

LECTURE  IV. 

ILLEGAL  INBURANCia— llfBMT*8  PftOriftTT. 

^  1.  Invalidity  of  insurances  when  property  liable  to  confiscation  as  prize  of  war-— ^  S. 
Insurer  liable  for  incidental  losses—^  3.  Nature  of  Proposed  inquiry— co-eztenaiT* 
vnth  the  law  of  prize — ^  4.  Division  of  the  subject—^  5.  flnemies*  property  on 
the  high  seas  liable  to  capture — ^  6.  Impolicy  of  insurance  upon  enemies*  pro^ 
perty— ^  7.  Opinion  of  Emerigon  as  to  freedom  of  commerce — ^  8.  Insurancea 
upon  enemies*  property  in  England,  prohibited  by  common  law— ^  9.  For  a  time 
allowed  by  the  courts,  but  finally  declared  illegal — ^  10.  Propoaed  enumeratkm 
of  cases  in  which  property  upon  the  ocean  adjudged  to  belong  to  the  enemy — 
^11.  Rules  of  property  in  prize  courts  difier,  in  many  respects,  from  those  of  the 
common  law— ^  12.  Right  of  property  vested  in  shipper  or  in  consignee — ^  13.  Ge- 
neral rule— Property  vested  in  consignee  by  delivery  to  the  master— 4  14.  Ex- 
ception from  general  rule,  by  agreement  of  parties,  at  common  law— ^  15.  A 
second  ezception  created  by  usage — ^  16.  These  exceptions  not  allowed  in  time 
of  war  by  the  courts  of  prize — ^  17.  Nor  wiiere  contract  and  shipment  made  dur- 
ing peace ;  but  in  contemplation  of  war — ^  18.  Nor  where  the  shipment  is  made 
with  knowledge  of  the  war,  although  the  contract  was  made  in  time  of  peace, 
and  not  in  contemplation  of  war— ^  19.  But  right  of  property  remains  in  shipper 
where  contract  and  shipment  are  both  made  in  time  of  peace,  and  not  in  contem- 
plation of  wai^-^  20.  When  goods  shipped  from  an  enemy's  country  to  a  nentral, 
what  proof  and  circumstances  aro  necessary  to  vest  the  property  in  the  consignee 
— ^  21.  Rules  apply  when  shipment  made  in  time  of  peace,  but  shipper  becomes 
an  enemy  before  the  termination  of  the  voyage — ^  22.  Case  in  illustration,  cited 
in  the  Aurora — ^23.  Second  case.  The  Aurora — ^24.  Case  in  the  Supreme 
Court  of  the  United  States— The  Francis—^  25.  The  Venus,  Supreme  Coort  of 
the  United  States — ^  26.  Enemy's  goods  cannot  be  transferred  to  a  nentral  dur- 
ing the  voyage — ^  27.  Rule  differs  from  that  of  the  common  law — Its  gnmnda 

and  reasons — ^  28.  Rule  extends  to  a  transfer  in  contemplation  of  war ^  S9. 

When  transfer  void,  insurance  void — ^  30.  Ezception  from  general  rule  that  owner- 
ship cannot  be  changed  in.  transitu — Stoppage  in  transitu — ^  31.  Insolveney  the 
only  legal  ground  of  exercise  of  a  right  of  stoppage  in  tranntu— Casea  in 
illustration— The  Constantia— ^  32.  Where  the  tide  is  revested  in  a  sliipper 
by  a  stoppage  in  fraiuttu,  it  cannot  be  transferred  during  the  voyage— ^  33. 
Another  exceptioo  from  general  rule — ^The  Cousine  Marianne— $  34.  The 
hostile  character  of  a  shipper  cannot  be  changed  by  a  change  of  his  na- 
tional character—^  35.  Case  in  illustration— The  Danckebaar  Africaan— 4  36. 
Remarks  on  the  praceding  case — ^  37.  National  character  of  territory  when 
shipment  made — ^  38.  Case  in  illustration— The  Fama — ^  39.  Military  oocnpa- 
tion  of  territory— its  effect—^  4a  Case  in  illustration— The  Bolletta^^  41.  Caae 
in  K.  B.— tiagedorn  v.  Bell — ^  42.  National  character  changed  by  an  entii«  con- 
quest of  a  territory — ^  43.  Neutral  character  may  be  changed  in  fronnfu— Sofll- 
dent  if  property  hostile  at  time  of  capture—^  44.  These  rules  eatablished  by  the 
decision  of  Sir  William  Soott  in  the  Boedes  Lost-^  4ft.  Effect  of  snbeeqaent 
h0alilit&eaQpc»  m  prior  iaanniiee— ^  46.  'nmaafer  of  an  tnemy'a  Teasel  dvii^  m 
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war— ^  4(7.  Me  muft  be  abeolnto  end  uaoonditionel^  4S.  Tmntler  mrelid 
where  Teteel  continues  to  be  employed  in  enemy'e  commerce — ^  49.  Sele  of  an 
•iieny*8  ehip  ef  war  in  a  neatral  port,  when  iniralid— 4  50.  Other  casei  in  which 
dreiunatancesimpoM  a  hostile  character^^  51.  Ship  niltng  onder  flag  and  pas 
of  enemy— ^  53.  Exception  aa  to  goods— ^  53.  Trade  confined  to  tubjecta  of  ene- 
my considered  hostile—^  54.  Also  goods  the  produce  of  an  estate  in  a  territory  of 
an  enemy— ^  55.  Vessel  engaged  in  the  senrice  of  tlie  enemy  deemed  enemy's 
property—^  56.  Vessel  employed  as  a  transport— 1 67.  Ignorance  of  owner  or 
master  no  defenco— Case  in  illustration— The  Orozembo— ^  58.  Nor  that  the 
military  persons  transported,  are  not  to  be  engaged  in  immediate  service—^  59. 
Rule  extends  to  vessels  employed  in  conveying  despatches—^  60.  Sir  William 
Seott's  vindication  of  the  rule— ^  61.  Despatches  to  or  from  an  ambassador  in  a 
neutral  country,  exception  from  the  rule. 

LECTURE  V. 

•AMI  SUBJXCT. 

1 1.  The  moat  frequent  cause  of  condemnation  is  the  national  character  of  the 
owoar  of  the  captured  property  as  a  subject  of  an  enemy  state — National  charac- 
ter uaoally  depends  upon  the  domicil  or  permanent  residence  of  the  party — %  %, 
Domicil,  as  a  general  rule,  depends  upon  the  intention  of  the  party— ^  3.  Casein 
fllustration — Case  of  Mr.  Whitehill — ^  4.  intention  of  party  is  usually  inferred 
fiun  oircumstances— ^  5.  The  most  material  circumstance,  the  actual  or  probable 
duration  of  ihe  residence — ^  6.  Circumstances  that,  in  modern  times,  increase  the 
difficulty  of  determining  questions  of  domicil—^  7.  liberal  exception,  made  by 
Sir  William  Soott,  in  favor  of  American  merchants—^  8.  The  presumption  of 
law  is,  that  the  residence  of  the  party  is  his  actual  domicil — ^  9.  Circumstances 
that  must  be  given  in  evidence  to  repel  presumption—^  10.  A  neutral  merchant* 
who  goes  into  an  enemy's  country  during  a  war,  if  he  engage  in  the  general  oom- 
naice  of  the  country,  is  considered  an  enemy — ^  11.  Supposed  exception  in 
iMTor  of  neutral  merchanu  residing  in  enemy's  country,  when  hostilities  are 
eonmenced— ^  IS.  The  law  is  settled  in  the  United  States,  that  there  is  no  such 
•loeptioo  in  favor  of  the  citizens  or  subjecti  of  a  belligerent  power — ^  13.  Grounds 
9t  the  decision—^  14.  Dissenting  views  of  Ch.  J.  Marshall—^  15.  Same  subject 
— ^  16.  Opinion  of  the  Chief  Justice  as  to  the  import  of  the  English  decisions — 
%  17.  Remarks  on  the  preceding  case — ^  18.  Rule  established,  that  a  subject,  re- 
aiding  in  an  enemy's  country,  is  himself  an  enemy — ^  19.  Case  in  illustration — 
Tha  Citto — ^  20.  Rule  admitted  in  the  courts  of  common  law — ^  21.  Exception  in 
Ihvor  of  a  person  detained  by  force  in  a  foreign  country — ^  22.  Peculiar  doctrine 
Vf  lating  to  merchants  residing  in  a  country  of  the  East— ^  23.  This  doctrine  does 
not  extend  to  British  merchants  residing  in  Portugal,  notwithstanding  their  ex- 
tiaordinary  privileges — %  24—25.  Rules  that  govern  the  mercantile  character  of 
^  aODiol— -^  S6.  National  character  easily  reverts — %  27.  Exception  from  general 
rple  in  iavorof  a  person  who  has  divested  himself  of  a  hostile  character,  previous 
to  adjudication—^  28.  In  England,  doubtful  what  are  the  overt  acts  that  may  be 
giyen  in  evidence,  as  manifesting  the  intention  of  a  party  to  resume  his  native 
eharacter— ^  29.  The  rule,  as  settled  in  the  United  States—^  30.  Exception  from 
rale— ^  31.  Case  in  illustration— The  St.  Lawrence—^  32.  Distinction  between 
ease  qf  a  neutral  merchant  and  that  of  a  subject—^  33.  Occasional  visits  of  a 
party  to  his  native  country,  not  sufficient  to  restore  his  native  character — ^  34. 
KaSive  character  not  changed  by  the  same  acts  by  which  an  adventitious  is 
affiiced — %  85.  National  character  not  changed  by  an  emigration  ^l^^rotite  hdlo— 
%  36.  Cases  in  which  national  character  determined  by  nature  of  trade — ^  37. 
HHMra  the  eonuneree  is  natioiial  in  its  character—^  38.  Neutral  partner  in  a 
I  af  tnda  in  an  eneay'i  eomitry— ^  99.  DMneiion  batwean  tha  affirat  of  a 
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liottUe  ehuAcler,  fMoltiBg  fimn  domidl,  kdA  tint  impniied  hj  th«  natnra  of  dM 
traffic—^  40.  Gate  in  illattntion— The  Hennon— ^  41—42.  Exceptioii  iA  Ikfor 
of  nentnl  partner  ol  the  oommencement  of  war^^  4S.  National  character,  in 
aome  caiea,  determined  by  the  employment  of  the  party— ^  44.  Gtoimdi  of  the 
dediiom  ai  explained  by  Mr.  J.  Story— ^  45.  Error  of  Mr.  Manhall  on  the  aab- 
jeet  of  domidl — ^  Hi.  Enemy's  goodi  in  neotral  veuel  liable  to  capture — %  47. 
But  veuel  not  rabjeet  to  any  penalty—^  48.  Doabtftil  whether  an  inanrance  upon 
ehip  woald  be  valid— ^  49.  But  insurance  on  innocent  goods  certainly  TaKd— ^  50. 
Goods  of  a  neutral  in  an  enemy's  ship  exempt  from  capture — ^  51.  But  neutral 
character  mmit  be  clearly  eetablished  by  documents  on  board— ^  52—53.  A  cosrt 
of  prise  looks  only  to  the  legal  title,  and  disregards  all  secret  liens— ^  54.  Ezeep- 
tiob  from  rule— ^  55.  Deduction  from  preceding  rales— ^  56.  Caaea  in  which  Me- 
my's  property  exempt  from  capture—^  57.  Ship  empkiyed  as  a  cartel—^  9S.  A 
cartel  ship,  engaging  in  trade,  forfeits  her  protection—^  59.  Exemption  may  be 
declared  by  the  gorernnsBiit  having  the  right  of  capture—^  60.  A  lioenM  Ae 
usual  form  in  which  exemption  granted. 

LECTURE  VI. 

ILLKOAL  INSimAHOX*— TftADB  WITH  THB  INBMT— COlWHllTOTIOif  OF  LIOBNtSa. 

%  1.  General  principles—^  2.  Divbion  of  subject—^  3.  Inflexibility  of  rule  that 
prohibits  a  trade  with  the  enemy— ^  4.  Neutrality  of  ship  will  not  legalise  fhm 
trade^^  5.  Whether  owner  of  neutral  ahip  liable  to  a  penalty—^  6.  Not  aooee- 
sary  that  goods  should  be  purchased  after  hostilities  had  commenced—^  7.  An 
opposite  decision  of  the  Common  Pleas  in  England  overruled  by  the  King's 
Bench— Bell  v.  Gilson— Potu  ▼.  Bell— ^  8.  Exception  from  general  rule— ^  9. 
Whether  the  property  of  subjects,  withdrawing  from  an  enemy's  country  at  the 
commencement  of  the  war,  is  exempt  from  confiscation — ^  10.  Sulgect  con- 
tinued—^ 11.  Conclusion  that  exception  ought  to  be  allowed—^  12.  When 
trade  unlawfril,  no  defence,  that  the  parties  acted  in  good  foith,  under  a  mistakt 
aa  to  their  righta— ^  13.  Circuitous  trade  as  unlawfril  as  direct—^  14.  8o»  also,  a 
trade  limited  to  the  porta  of  the  enemy— ^  15.  Vessel,  guilty  of  trading  with  the 
enemy,  must  be  taken  in  deUdo ;  but  is  liable  to  capture  in  any  stage  of  a  con- 
tinuous voyage,  which  is  thus  contaminated—^  16.  In  what  cases  an  intention  to 
trade  with  the  enemy  is  not  punishable — %  17.  Share  of  a  resident  subject  in 
the  property  of  a  neutral  house,  engaged  m  trade  with  the  enemy,  will  be  con- 
demned—^ 18.  Transfor  of  ships,  during  the  war,  from  a  subject  to  a  neutral, 
liable  to  great  suspicion—^  19.  Regularity  of  papers  not  conclusive  eridenee  of 
a  genuine  title — ^  20.  Influence  of  residence  and  domidl  on  the  question  of  an 
illegal  trade  with  the  enemy— ^  21.  Whether  an  illegal  trade  with  the  enemy 
may  not  arise  from  the  nature  of  the  traflic,  without  regard  to  the  residence  of 
the  party— ^  22.  Subject  domiciled  in  a  neutral  country,  may  trade  with  the 
enemy  under  certain  restrictions — ^  23^  Property  of  subjects  of  an  ally  engaged 
In  a  trade  with  the  common  enemy,  liable  to  confiscation—^  24.  DoubtfU  «^e- 
ther  a  confederate  power  can  permit  its  own  subjects  to  trade  with  the  cosnmon 
enemy,  without  the  consent  of  its  allies — ^  25.  Ship  and  goods  may  be  liable  to 
capture  when  the  hiterooorse  does  not  involve  a  trading—^  26.  Case  in  illnsnra- 
tion— The  Friendschaf— ^  27.  The  acceptance  and  use  of  a  license  fhnn  the 
enemy,  it  is  settled,  in  the  United  States,  is  a  just  cause  of  condemnation— 4  98. 
Grounds  of  the  deciiioo,  aa  stated  by  Mr.  J.  Story— ^  29.  Same  subjeot— 4  30. 
No  defence  that  trading  under  the  license  not  completed — ^  81.  Rule  applies 
even  where  the  trade,  under  the  license,  is  not  subservient  to  the  interests  of 
the  enemy— ^  32.  Decinons  in  New- York  and  Massachuaetts— ^  33.  The  illO'' 
gality  of  the  trade  dapendsi  in  some  cases,  en  the  natipnal  character  of  the  port 
ofdestinalaoii— ^3i  ArevoltedtemtoryisconsidsredasbeloDguDgtotheenemyi 
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until  its  independence  is  acknowledged  by  the  govemmentr— ^  35.  Commence' 
ment  of  hoedlitiee— ^  96.  Termination  of  hoetilitiet— ^  37.  Conitruction  and 
effect  of  licenMft— difficalty  in  stating  the  result  of  the  dedsions-^^  38.  Validity 
of  a  license—^  39.  Ckmditions  necessary  to  give  effect  to  a  valid  license--^  40. 
Enumeration  of  circumstances  in  respect  to  which,  intentions  of  grantor  must  be 
followed — ^  41.  Use  of  license  confined  to  persons,  to  whom  it  was  meant  to  be 
granted—^  42.  Exception  from  thb  rule,  created  by  terms  or  nature  of  license — 
%  43.  Grantee  must  be  truly  described — ^44.  When  necessary  to  be  proved  that 
grantee  is  the  owner  of  the  goods  licensed — ^  45.  Whether  a  general  license' will 
cover  the  property  of  alien  enemies—^  46.  License  to  an  alien  enemy  removes 
all  his  personal  disabilities — ^  47.  Goods,  not  corresponding  with  license,  liable 
to  condemnation—^  48.  Goods,  not  delivered  at  port  of  destination,  protected  on 
their  return—^  49.  Vessel  licensed  to  proceed  in  ballast,  must  not  take  on  board 
any  cargo,  however  small— ^  50.  Protection  of  a  license  may  be  extended,  in  case 
of  necessity,  to  a  second  cargo-— ^  51.  Elxcuse  that  goods,  not  covered  by  license, 
were  put  on  board  by  force,  never  allowed — ^  52.  License  for  goods  extends,  by 
construction,  to  vehicle  of  transportation—^  53.  In  what  cases  character  of  the 
ship  must  correspond  with  the  license—^  54.  Exclusion  of  enemy's  flag,  exclu- 
sion of  hostile  ownership — ^  55.  General  license  must  be  connected  with  the 
particular  ship  claiming  its  protection—^  56.  Directions  of  license,  as  to  course 
of  voyage,  dec,  must  be  followed—^  57.  When  license  protects  a  voyage  by  im- 
plication-^ 58.  Limitation  of  time— when  material—^  59.  Limitation  of  time, 
in  a  license  to  export,  is  always  strictly  construed — ^  60.  Other  conditions,  con- 
tained in  a  license,  subject  to  same  rule — ^  61.  License  violated  by  a  fraudulent 
application—^  62.  License  has  no  retrospective  operation. 

LECTURE  VJI. 

ILLKOAL  imURANCCt— CONTftABANO  OF  WAft— BftBACH  OF  BLOCKADB. 

%  1.  Subjects  that  remain  to  be  considered — 1.  Breach  of  neutrality— 2.  Insu- 
rances in  a  neutral  country,  void  in  their  origin,  as  contravening  the  law  of 
nations — ^  2.  Subject  proposed,  liability  to  captura  of  neutral  property — ^  3. 
General  division  of  the  duties  of  neutrality—^  4.  Transportation  of  contraband, 
usual  penalty,  confiscation  of  the  articles,  and  of  freight—^  5.  Cases  in  which 
penalty  is  aggravated — %  6.  Ignorance  of  master  and  owners,  or  threats  or  vio- 
lence of  the  enemy,  not  admitted  as  excuses — All  the  property  of  the  owner  of 
contraband,  condemned—^  7.  Vessel  only  liable  to  capture  in  the  prosecution 
of  a  voyage,  with  the  contraband  articles  on  board — ^  8.  Cases  in  which  pe- 
nalty extended  to  a  return  voyage — ^  9.  illegality,  to  warrant  a  capture,  must 
continue  to  exist  at  the  time  of  capture — ^  10.  Transportation  of  contraband, 
from  one  eneroy*s  port  to  another,  falls  within  the  prohibition — ^  11.  Conflict- 
ing opinions  of  jurists,  and  conflicting  provisions  of  treaties,  on  the  subject  of 
oontraband — ^  12.  Articles  contraband  of  war,  according  to  the  decisions  in 
England  and  the  United  States — ^  13.  Pitch,  tar,  and  hemp— when  contraband — 
%  14  and  15.  Provisions— when  contraband — ^  16.  Supposed  right  of  pre-emp- 
tion, as  to  provisions — ^  17.  Examination  of  the  doctrine — ^  18.  Insurances  upon 
contraband  goods— ^  19.  Breach  of  blockade,  a  violation  of  neutral  duty — ^  20. 
General  division  of  the  subject — ^  21.  Blockade  must  be  declared  by  a  compe- 
tent authority — ^  22.  Whether  neutrals  can  impeach  the  authority  of  a  com- 
mander, imposing  a  blockade — ^  23.  May  prove  that  he  has  exceeded  his  actual 
authority— i  24.  Definition  of  a  valid  blockade—^  25.  Two  kinds  of  blockade- 
simple  and  governmental — ^  26.  Exception  from  general  rule,  that  governmental 
blockade  presumed  to  exist,  until  iu  revocation  has  been  notified—^  27.  Block- 
ad*  not  nisad,  by  m  temporary  removal  of  the  btockadipg  force,  fium  stress  of 
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w««th«r— ^  88.  FiimniiMitioo  of  a  decision  of  tho  Sapreme  Ckivrt  of  New-York, 
on  tliit  rabject— ^  t9.  Where  blockading  iquadnMi  ii  driven  ftom  its  tution  bj 
a  raperwr  force  of  the  enenif ,  the  blockade  is  raised—^  30.  When  blockade 
irregularly  maintained,  it  is  held  to  be  raised—^  31.  A  naval  blockade  does  not 
apply  to  interior  comroonicationa— ^  32.  Inquiry  into  the  legal  effects  of  a  siege 
on  land,  on  a  oommnnieation  by  sea*^  33.  Facts  necessary  to  be  proved,  to 
show  the  violation  of  a  blockade— knowledge  of  the  party— ^  31.  Effect  of  a 
public  notification,  in  charging  the  parties  with  knowledge—^  35.  Other  cases 
in  which  party  precluded  from  denying  his  knowledge—^  36.  General  notoriety 
of  the  fact,  raises  an  absolute  presumption  of  knowledge—^  37.  Cases  in  which 
presumption  of  knowledge  may  be  repelled  by  evulence— ^  38.  Cases  in  which 
the  burden  of  proof  lies  on  the  captors^  Effect  of  notice  and  warning—^  39. 
Proof  of  actual  knowledge  supersedes  the  necessity  of  a  warning—^  40.  Acts  in 
violation  of  a  blockade — Ingress  and  egress—^  41.  An  actual  entrance  into 
blockaded  port  not  necessary —the  attempt  constitutes  the  offence— ^42.  Where 
blockade  has  been  notified,  offence  is  complete  by  the  inception  of  a  voyage  to 
the  blockaded  port— ^  43.  Modification  of  the  rule,  as  applied  to  vessels  sailing 
from  a  distant  port— Inquiry  must  not  be  made  at  the  entrance  of  the  blockaded 
port— ^  44.  Rule  where  the  blockade  is  a  blockade  de  facU>^%  45.  Other  cases 
in  which  the  presumption  of  a  criminal  intent  cannot  be  repelled—^  46.  A  neu- 
tral ship  is  not  permitted  to  enter  a  blockaded  port,  even  in  ballast—^  47.  Dis- 
regard of  a  warning— Whether  declarations  of  master  sufficient  evidence  of  his 
intentions—^  48.  Cases  in  the  Supreme  Courts  of  the  United  States,  and  of 
Pennsylvania—^  49.  Disregard  of  a  warning  never  excused-^  50.  When  the 
entrance  of  a  neutral  ship  is  justified— ^  51.  When  excused  by  physical  necessi- 
ty—^ 52.  Violation  of  a  blockade  by  egress— An  egress  in  ballast,  when  per- 
mitted— %  53.  The  absence  of  a  cargo,  not,  in  all  cases,  a  protection — %  54. 
Egress  with  a  cargo,  when  permitted—^  55.  Vessel  may  return  with  her  original 
cargo— ^  56.  Expectation  of  a  war,  when  it  justifies  an  egress  with  a  cargo— 
%  57.  Penalty  for  a  breach  of  a  blockade— Its  subjects  and  duration- All  the 
property  so  employed,  as  a  general  rule,  subject  to  confiscation — %  58.  Confisca* 
tion  of  the  ship— innocence  of  the  owners,  no  protection—^  59.  Penalty  ex- 
tends to  goods,  as  a  general  rule,  on  the  presumption,  that  the  breach  of  the 
blockade  was  intended  for  the  benefit  of  the  cargo,  as  well  as  the  goods— ^  60. 
Cases  of  exception  as  to  the  cargo— ^  61.  Favorable  exceptions  as  to  cargo,  in 
cases  of  egress — %  62.  General  observations—^  63.  Within  what  period  penalty, 
must  be  enforced — %  64.  Ihsurances  upon  voyages  rendered  illegal  by  breach  of 
blockade. 

LECTURE  Vm. 

tLLKOAL  INSURANCXS— BftlACH  OF  MEtJTaALITT. 

%  1.  Rule  that  prohibits  neutrals  from  any  trade  in  time  of  war  from  which  they 
were  excluded  in  peace,  stated  and  explained—^  2.  Examination  of  the  rule  on 
authority — %  3.  Enquiry  into  the  validity  of  the  rule  on  principle — ^  4.  Argu- 
ments of  Sir  William  Scott  in  vindication  of  the  rule— ^  5.  Reply  to  these  argu- 
ments— ^  6.  Continuation  of  reply— ^  7.  Conclusion  of  reply— ^  8.  Decisions 
in  the  English  prize  courts — %  9.  Decisions  relating  to  the  continuity  of  the  voy- 
age-^ 10.  Rules  laid  down  by  Sir  William  Grant  as  to  continuity  of  vojrage — 
—^11.  Last  class  of  the  duties  of  neutmls— Division  of  the  subject—^  12.  Right 
of  visitation  and  search—^  13.  Resistance  of  neutral  not  justified  by  the  authority 
of  his  governments-^  14.  Question  considered,  whether  a  neutral  ship  is  deemed 
to  be  guilty  of  a  resistance  to  search  by  sailing  under  a  hoetile  convoy— $  15. 
Criminal  intent  neeeseary— ^  16.  Penalty—^  17.  Coooealment  and  spoiiatioQ  of 
TOl.  X.  C 
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papM*— ^  18.  Um  af  falM  papriv— i  19.  Efleel  cf  Itlegalitf  in  iIm  thrM  iMt 
«Mi  Ml  the  Tftlidity  of  inwtfanceg  ^  tO.  General  obeenrmtione  teledTe  le  the 
lew  of  roeritHne  ceplnie— ^  21.  Dedekint  of  the  Snprene  Cnmt  of  the  Ualted 
SUIM  conclvftive  evidence  of  the  lew  of  netioM  in  the  United  8teir»-4  SS.  £n- 
^niry  into  the  validity  of  anineurance  in  a  neuiial  coantiy  on  a  trade  prohibited 
by  the  lawurnationt— ^  89.  Same  ■objett— ^  94.  Enquiry  eonduded— ^  95.  De- 
eieiont  in  England  relative  to  an  in* arance  in  a  nentral  comitry  on  a  Toytfr  pro- 
hibited by  the  law  of  naiiona^^  96.  Deciiions  in  the  United  States  relattve  to 
an  inmrat ice  in  a  neatial  roantry  on  artirlet  cenirabond  of  war-4  97.  Otrneiml 
law  on  the  ec^tinent  uf  Europe—^  98.  Wheie  vojrage  or  tmde  prohibited  by 
m  treaty  or  niiuiicipal  law,  ineuraiiee  certainly  void. 
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Marine  Insurance  is,  in  few  words,  a  contract  of  indemnity 
against  the  perils  of  the  sea.  The  party  stipulating  the  indem- 
nity, called  the  insurer  or  underwriter,  agrees,  in  consideration  of 
the  payment  of  a  certain  sum,  called  a  premium,  to  make  good 
to  the  party  assured,  all  losses,  not  exceeding  a  specified  amount, 
that  may  happen  to  the  subject  insured,  during  a  certain  voyage, 
or  period  of  time,  from  certain  acts  or  erentt,  denominated  perili, 
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!  or  implied  in  the  oontnct.  Tbe  iDitniiiient  eontaiii- 
ing  the  coaumet  is  termed  a  policj.  The  origin  and  meninf  of 
the  term  I  shall  hereafter  explain. 

The  law  of  insurance  is  not  to  be  regarded  mere!/  as  a  hranch 
or  diraioB  of  municipal  law.  It  boasts  a  nobler  origin,  and  claims 
m  wider  domain.  It  is  the  common  language  of  the  French  ju- 
rists that  marine  insurance  is  not  the  creatore  of  positire  and  ar- 
bitrary law ;  but,  in  its  essential  principles  and  its  leading  maxims, 
a  component  part  of  the  law  of  nations, — meaning  bj  the  law  of 
nations,(a)  not  that  which  defines  the  rights  and  duties  ofnatioos 
in  their  mutual  intercourse,  but  that  which  is  of  unirersal,  perma- 
nent  and  paramount  obligatioD,  and  which  not  onlj  everj  nation 
as  such,  but  each  indiridual  of  the  human  race,  is  bound  to  obey 
— the  eternal  law  of  truth  and  justice.  In  this  sense,  which  is  bor- 
rowed from  the  Roman  jurists,  the  law  of  nations  is  strictly  syno- 
nymous with  the  moral  law,  or  as  some  modem  writers  hare  cho- 
sen to  term  it,  the  law  of  nature.(6) 

(«)  Pothier  Traite  des  Assurances,  n«  9.    Emerigon,  ch.  1.  sec.  6. 

(b)  Sir  Jas.  MacloDUMh  has  vindicated  the  proprietT  of  the  appellation 
in  one  of  the  noblest  passages  of  English  Uteratnie :  "  It  is  the  law  of 
"  nature,  because  its  general  precepts  are  essentially  adapted  to  pramole 
"  the  happiness  of  man,  as  long  as  he  remains  a  being  of  the  same  natnre 
**  with  which  he  is  at  present  endowed ;  or,  in  other  words,  as  long  as  he 
**  continues  to  be  man,  in  aU  the  variety  of  times,  places,  and  circum- 
"  stances,  in  which  he  has  been  known,  or  can  be  imagined  to  exist ;  be- 
"  cause  it  is  discoverable  by  his  natural  reason,  and  suitaUe  to  his  natn- 
*'  ral  constitution ;  because  its  fitness  and  wisdom  are  founded  on  the  gene- 
^  ral  nature  of  human  beings,  and  are  altogether  independent  of  any  of 
"  those  temporary  and  accidental  situations  in  which  they  may  be  placed. 
^'  With  still  more  propriety,  and  indeed  with  the  higrheet  strictness,  and  the 
"  most  perfect  accuracy,  it  is  called  a  law,  when,  according  to  those  jost 
"  and  magnificent  views  which  philosophy  and  religion  open  to  ns  of  the 
«<  government  of  the  world,  it  is  received  and  reverenced  as  tiie  sacred 
**  code,  promulgated  by  the  great  Legislator  of  the  universe,  for  the  goi- 
"  dance  of  his  creatures  to  happiness ;  guarded  and  enforced,  as  our  own 
"  experience  may  inform  us,  by  the  penal  sanctions  of  shame,  of  remorse, 
*^  of  infamy  and  of  misery ;  and  still  farther  enforced  by  the  reasonable 
'^  expectation  of  yet  more  awful  penalties  in  a  future  and  permanent  state 
"  of  existence." — Discourse  on  the  Study  cf  the  Law  cf  Naturt  and  qf 
Nations,  Bos.  ed.  1843,  p.  47. 

Mr.  John  Austin,  in  his  admirable  work,  '^  The  Province  of  Juriqn-a- 
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This  explanation  of  the  true  character  of  marine  insurance,  ap- 
plies, in  a  greater  or  less  degree,  to  other  branches  of  commercial 
law,  and  to  justify  its  propriety  it  is  not  at  all  necessary  to  rely  up- 
on foreign  authority.     The  most  eminent  writers  on  commercial 
law,  both  in  England  and  in  the  United  States,  have  held  substan- 
tially the  same  language,  and  the  doctrine  which  it  implies  is  sanc- 
tioned not  only  in  the  reasoning  of  our  judges,  but  by  the  deci* 
sions  of  our  courts.   Nor  is  this  doctrine  of  recent  origin.     It  is  sta- 
ted by  the  illustrious  commentator  on  the  laws  of  England  in  these 
significant  terms : — ^^  The  law  of  nations,  (whenever  any  question 
'<  arises  which  is  the  proper  subject  of  its  jurisdiction,)  is  adopted 
**  in  its  full  extent  by  the  common  law,  and  is  held  to  be  a  part  of 
'^  the  law  of  the  land.     Thus  in  mercantile  questions,  such  as  bills 
"  of  exchange  and  the  like — in  all  marine  causes  relating  to  freight^ 
**  average,  demurrage,  insurances,  bottomry,  and  others  of  a  simi- 
<*  lar  nature,  the  law  merchant,  which  is  a  branch  of  the  law  of  na- 
**  tions,  is  regularly  and  constantly  adhered  to.     So  too,  in  aH 
^'  disputes  relating  to  prizes,  shipwrecks,  hostages  and  ransom 
"  bills,  there  is  no  other  rule  of  decision  but  this  universal  law.*'(a) 
In  quoting  this  decisive  passage,  and  in  order  to  prevent  a  pos- 
sible misconception  of  its  meaning,  it  is  my  duty  to  remark  that 
the  law  merchant  is  certainly  not  a  branch  of  the  law  of  nations  in 
the  same  sense  as  the  law  of  prizes,  or  the  other  subjects  enume- 
rated by  Blackstone  in  the  same  connection,  and  which  belong  to 
the  law  of  nations  in  the  usual  and  proper  acceptation  of  the  term. 
The  laws  of  nations,  in  its  strict  and  appropriate  sense,  is  just  as 
binding  on  nations  as  the  laws  of  a  particular  state  or  government, 
on  its  citizens  or  subjects ;  and  as  no  individual  can  discharge  him- 
self from  the  duty  of  obeying  the  laws  of  the  community  of  which 


dence  Determined"— a  book  much  less  known  than  its  merits  deserve— 
while  he  admits  the  strict  propriety  of  the  terms  "  natural  law  and  law  of 
nature,"  yet  objects  to  them  as  ambiguous,  and  proposes  to  substitute 
"the  divine  law,"  and  "the  law  of  God."  (Austin  on  Jurisprudence^ 
Lond.  1832,  sec.  1,  p.  2.)  The  ambiguity  to  which  Mr.  Austin  refers 
the  reader  will  find  noted  and  explained  in  Whately's  Logic,  Append. 
Verb.  Law. 

(a)  4  BUck.  Com.,  eh.  4,  p.  68. 
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be  is  m  member,  whaterer  be  may  tbink  of  tbeir  policj  or  justice, 
so  a  natioD  cannot  by  its  own  act  exempt  itself  from  tbe  obligations 
of  tbat  universal  moral  law,wbicb  so  far  as  it  applies  to  indepen- 
dent states  in  tbeir  mutual  intercourse  and  relations,  tbe  law  of  na- 
tions is  intended  to  embodj  and  express.  No  nation  can  change 
tbe  rules,  wbicb  tbis  law  prescribes,  to  suit  its  own  interest  or  conve- 
nience, and  if  sucb  cbanges  are  made  by  tbe  act  of  a  single  power 
tbey  fumisb  a  just  subject  of  complaint,  and  in  some  cases  of  war, 
to  all  otber  nations,  wbose  rights  or  interests  are  affected  by  tbe 
alteration.  It  is  manifest  tbat  these  observations  cimnot  be  appli- 
ed, with  truth,  to  the  law  merchant.  ]Svery  government  has  a  per- 
fect right  to  make  sucb  regulations  in  respect  to  its  own  commerce, 
and  all  the  transactions  and  contracts  of  which  commerce  is  the 
parent,  as  in  the  exercise  of  its  own  discretion,  it  may  deem  pro- 
per. It  is  not  bound  to  consult  the  wishes  or  follow  the  opinions 
or  practice  of  other  countries,  but  may  govern  itself  by  an  exclu- 
sive regard  to  its  own  views  of  expediency  or  justice.  It  is  there- 
fore only  in  an  imperfect  sense  that  the  law  merchant  can  be  con- 
sidered a  branch  of  the  law  of  nations.  It  is  so,  because  from  rea- 
sons of  public  policy  and  motives  of  general  convenience,  its  adop- 
tion is  presumed  by  the  government  of  every  country  in  which  there 
are  no  positive  regulations  of  a  different  character :  but  in  every 
country  in  which  it  prevails  it  is  this  implied  adoption  by  the  go- 
vernment, and  not  its  own  intrinsic  force,  that  renders  it  a  part  of 
tbe  law  of  tbe  land ;  owing  its  efficacy  not  to  the  general  consent 
of  nations,  but  in  each  solely  to  the  will,  express  or  implied,  of  the 
legislative  power,  the  same  will  is  competent  at  all  times  to  modify 
or  reject  it.  The  law  merchant  resembles  the  law  of  nations,  pro- 
perly so  called,  in  the  sources  whence  it  is  chiefly  derived,  the 
rules  of  natural  equity  and  justice,  and  in  its  general  adoption  by 
civilized  powers,  but  differs  from  it  widely  in  the  nature  of  tbe 
obligation  which  it  imposes,  and  of  the  sanction  by  which  it  is 
enforced. 

It  follows  from  the  positions  I  have  sought  to  establish,  that  in 
investigating  the  true  principles  of  marine  insurance,  and  in  seek- 
ing to  discover  the  rules  by  whiph  particular  questions  arising 
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under  it  are  to  be  deterniioed,  we  are  not  restricted  to  our  own 
statutes,  or  the  decisions  of  our  own  tribunals,  or  of  other  courts 
of  common  law.  Our  researches  to  be  satisfactory  must  take  a 
wider  range.  It  is  in  a  larger  field,  clothed  with  a  brighter  atmos- 
phere, (shaU  I  be  pardoned  for  adding  1)  that  we  are  pririleged 
to  expatiate — ^*  Largior  hie  campos  (ether  vestitJ*^ 

The  authority  of  our  municipal  law,  whether  expressed  in 
legislative  actft  or  in  judicial  decisions,  is  controlling  in  all  the 
cases  to  which  it  applies,  but  in  cases  that  cannot  be  thus  deter* 
mined,  which  are  far  more  numerous  than  is  commonly  imagined, 
the  rules  of  decision  must  be  sought  in  the  principles  of  an  en* 
lightened  reason  and  the  general  usage  of  the  commercial  world, 
and  to  aid  us  in  the  research,  the  judgments  of  foreign  tribunals, 
the  provisions  of  foreign  codes,  and  the  writings  of  foreign  jurists, 
may  not  only  with  propriety  be  consulted,  but  ought  to  be  care- 
fully ^^mined  and  diligently  studied.  Mr.  Marshall,  in  his 
preliminary  discourse  to  his  valuable  work  on  insurance,  says  • 
that  the  decisions  of  foreign  tribunals  are  of  no  authority  in  the 
courts  of  England,  and  that  he  cites  them  only  to  show  "  upon 
"  doubtful  questions  how  learned  men  in  other  countries  under- 
'^  stood  the  principles  of  that  law,  which  is  supposed  to  be  in  force 
*'  in  England."  If  his  meaning  is  that  the  decisions  of  foreign 
tribunals  do  not  possess  the  same  authority  as  the  judgments 
of  our  own  courts, — that  they  are  not  evidence  of  a  law  which, 
when  declared,  all  are  bound  to  obey,  without  inquiring  into  th^ 
reasons  on  which  it  is  founded,  the  truth  of  his  remarks  cannot 
be  denied,  but  the  mistake,  I  apprehend,  is  serious  if  he  is  to  be 
understood  as  meaning  (as  his  language  seems  to  imply)  that  the 
judgment  of  a  foreign  tribunal,  on  a  new  or  unsettled  question  of 
commercial  law,  if  fairly  derived  from  principles  universally 
acknowledge,' %Mll  affording  reasonable  evidence  of  a  general  V>%Ah»1Mi 

usage,  is  not  binding  on  the  consciences  of  our  judges,  and  ought 
not  to  be  respected  and  followed  as  a  rule  of  decision.  If  the 
law  merchant  is  indeed  the  law  of  the  land,  and  if  it  consist  in 
the  general  custom  of  merchants, — that  is,  in  the  rules  by  which 
merchants  not  in  one  port  or  country,  but  throughout  the  great 
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jfamilj  of  the  nations,  which  commerce  has  linked  together,  are 
usually  governed, — when  satisfactory  evidence  that  a  particular 
rule  is  thus  sanctioned  is  adduced,  it  ought  surely  to  control  the 
judgment  of  the  court.  The  assertion  of  Blackstone,  that  wo 
have  adopted  the  law  merchant  in  its  full  extent  as  the  law  of  the 
land,  cannot  be  true  if  in  each  case  that  arises,  the  best  evidence 
that  a  principle  or  rule  applicable  to  its  decision,  is  a  part  of  that 
law,  may  be  disregarded  or  rejected.  A  law  that  we  are  certainly 
bound  to  obey,  we  are  as  certainly  bound  to  know,  and  it  can 
hardly  be  denied  that  the  necessary  knowledge,  in  cases  where 
our  own  laws  and  reports  are  silent,  can  be  derived  with  the  most 
advantage  and  certainty,  from  the  sources  I  have  already  men- 
tioned,— the  decisions  of  foreign  courts, — the  provisions  of  foreign 
codes, — and  the  opinions  and  reasoning  of  foreign  jurists.  From 
these  sources,  then^fore,  it  is  my  intention  in  these  Lectures  to 
draw  freely  and  largely, — not  for  the  mere  purpose  of  illustration 
and  comparison,  but  with  the  practical  object  of  ascertaining  the 
existing  state  of  our  own  law ;  and,  if  I  mistake  not,  a  clear  and 
steady  light,  guiding  us  to  safe  conclusions,  may  thus  be  thrown 
on  many  perplexed  and  doubtful  questions,  yet  undecided,  in 
our  own  courts,  and  unsettled  in  the  practice  of  merchants  and 
insurers. 

Before  I  close  these  prefatory  remarks,  it  is  due  to  Mr.  Mar- 
shall to  say,  that  his  error  in  the  passage  on  which  I  have  com- 
mented, consists  only  in  his  language.  The  terms  he  has  used 
are  too  general,  but  it  is  clear  from  other  passages  in  his  prelimi- 
nary discourse,  (an  essay  of  singular  ability  and  learning,)  that 
they  are  not  to  be  understood  in  their  unqualified  extent  of  mean- 
ing. In  speaking  of  foreign  ordinances  he  has  stated  the  true 
distinction,  with  clearness  and  precision.  (1  Marshall  Prelim. 
^g^  Disn  P-  ^0.)     **  The  ordinances  of  other  ^iMMMft,**  he  says, 

**  are  not,  it  is  true,  in  force  in  England,  but  they  are  of  authority^ 
**  at  least,  as  expressing  the  usage  of  other  countries^  upon  a 
"  contract  which  is  presumed  to  be  governed  by  general  rules 
"  that  are  understood  to  constitute  a  branch  of  public  law.*'  It 
jp  manifeit  tjbat  no  real  difference  can  exist  in  respect  to  their 
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authority  between  foreign  ordinances  and  foreign  judgments,  and 
it  would  be  unreasonable  to  suppose  that  Mr.  Marshall  meant  to 
be  otherwise  understood.  It  would  be  absurd  to  admit  the  autho- 
rity of  a  law  and  deny  that  of  its  judicial  interpretation  by  the 
tribunals  of  the  country  in  which  it  prerails,— or  to  affirm  that 
evidence  of  a  usage  is  not  as  clearly  to  be  deduced  from  the  one 
as  the  other.  The  ordinance  and  the  decision  stand  on  the  same 
ground.  Both  are  evidence  of  a  law :  In  the  one  case  enacted, 
in  the  other  declared  ;  and  in  both  cases,  the  existence  of  a  usage 
in  correspondence  with  the  law,  may  be  presumed.  Neither  is 
in  force.  Both  are  of  authority.  Neither  claims  our  implicit 
submission.  Both,  when  they  convince  the  reason  oblige  the 
conscience.     Valent  ratione^  nonjure. 

I  shall  now  proceed  to  the  proper  subjects  of  this  Introductory 
Lecture,  in  which  I  propose  to  discuss  some  questions  of  interest 
connected  with  the  origin  and  progress  of  marine  insurance,  to 
give  some  account  of  the  sources  whence  the  law  of  insurance, 
as  it  now  exists,  is  chiefly  derived,  and  to  conclude  with  a  brief 
statement  of  the  advantages  that  have  resulted  to  society  from  the 
prevalence  of  the  usage. 

Whether  marine  insurance,  as  practised  in  modem  times,  was 
known  to  the  ancients,  is  a  problem  that  yet  remains  to  be  solved. 
It  is  a  litigated  and  doubtful  question.  Probable  reasoning 
would  seem  to  dictate  an  affirmative  reply ;  yet,  when  we  consider 
the  extent  of  the  remains  that  have  reached  us  from  antiquity, 
the  entire  absence  of  direct  and  positive  proof,  is  an  objection  not 
easily  surmounted, — and  perhaps  this  negative  argument  out- 
weighs the  intrinsic  probability.  It  is  admitted  by  all  that  thd 
contracts  of  bottomry  and  respondentia, — ^theloan  of  money  on  a 
vessel  or  cargo,  to  be  repaid  only  in  the  event  of  ita  safe  arrival, 
in  which  the  lender  therefore  is  plainly  an  insurer  to  the  extent 
of  his  advance, — ^werie  well  known  and  extensively  used.  The 
titles  "  de  nautico  fcsnort*^  and  "  de  tmiris,^^  which  embrace  these 
contracts,  are  among  the  most  ample  and  instructive  in  the  Ro- 
man law,  yet  nowhere  in  the  great  body  of  the  civil  law,  neither 
in  the  Institute,  Pandects,  Code  or  Novels,  nor  in  any  of  the  laws 
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of  the  emperors  who  succeeded  Justiniau,  is  any  trace  to  be  found 
of  the  existence  of  insurance  as  a  distinct  and  independent  con- 
tract Hence  many  eminent  scholars  and  jurists  hare  arrired  at 
the  conclusion,  that  of  insurance,  in  the  proper  sense  of  the  term, 
not  merely  of  the  name,  but  of  the  contract  itself,  the  Romans 
were  wholly  ignorant ;  and  in  this  conclusion,  Mr.  Park,  in  the 
introduction  to  his  work  on  insurance,  and  Mr.  Marshall,  in  his 
prehminarj  discourse,  have  expressed  their  entire  concurrence. 
That  the  silence  of  the  Roman  law  is  an  argument  of  great  weight 
I  have  already  intimated,  and  it  were  idle  to  deny.(a)  That  it 
is  entirely  condusive  may  perhaps  be  reasonably  doubted.  It 
has  occurred  to  me  that  a  discussion  of  the  whole  question,  a  dis- 


(a)  The  eUence  of  the  Roman  law  is  not  entire,  if  according  to  the 
interpretation  that  Emerigon  has  given  to  certain  texts,  wager  policies 
were  not  unknown.  ''Cett6  especd  d^assurance,  n'etoit  pas  inconnue 
**  aux  Romains.  Si  un  tel  navire  arrive  d'Asie  je  vous  donnerai  telle 
''somme,  si  navis  ex  AsxA  venerit^  L,  63,Jf  cfe  verb  oblig :  si'l  n'arrive 
"  pas,  voQs  me  donnerez  telle  somme,  dare  spondes  si  Tiavis  non  venii,  L, 
"  129,^.  corf."  (Emerigon,  ch.  1,  sec,  1.)  Why  Emerigon  should  sup- 
pose this  to  be  a  mere  wager,  I  do  not  understand.  If  the  person  paying 
the  smaller  sum  in  case  of  the  arrival  of  the  ship  was  the  actual  owner, 
the  contract  was  a  valued  policy,  covering  however  only  the  single  risk 
of  a  total  loss.  There  is  another  passage  in  the  Digest  in  which  this 
species  of  contract  is  recognized,  and  as  t<  is  selected  as  an  illustration,  it 
seems  a  fair  inference  that  in  practise  it  was  not  unfrequent.  Conditio 
vero  efficax  est  qua  in  constituenda  obligatione  inseritur,  xeltiti  centum 
dare  spondes  nisi  navis  ex  Asia  venisset?  Dig.  Lib.  xliv.  Tit.  vii. 
Lex.  xliv.  These  passages,  if  the  contracts  to  which  they  refer  were  not 
wagers,  affi>rd  positive  evidence  that  insurance,  in  a  limited  and  imper- 
fect form,  was  known  to  the  Romans  ;  and  admitting  the  contracts  to  have 
been  wagers :  If  insurance  was  practised  in  the  form  of  a  wager,  it  adds 
great  force  to  the  presumption,  that  it  was  also  known  as  a  contract  of 
indemnity.  Judging  from  the  experience  of  modem  Europe,  it  even  seems 
probable  that  the  legitimate  use  of  the  contract  preceded  the  abuse.  Mr. 
Marshall  says,  that  "  there  is  in  the  Pandects  an  observatbn  of  Ulpian 
**  which  afibrds  greater  color  for  supposing  that  marine  insurance  was  not 
<'  altogether  unknown  to  the  Romans,  than  any  other  authorities  that  have 
"  been  cited.  Ulpian  puts  the  question,  "  Dla  stipulatio  decem  millia 
**  salva  fore  promittis  7"  and  replies  *<  valet."  But  it  is  evident  from  the 
context  of  the  law,  (Dig.  Lib.  xlv.  L,  67,)  that  the  stipulation  of  which 
Ulpian  speaks,  had  no  relation  to  marine  risks,  but  was  simply  the  gua- 
Amty  of  a  debt    (Marsh.  Pre.  Dis.  p.  8.) 
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cussion  somewhat  fuller  than  it  has  yet  received,  may  not  be 
uninteresting. 

When  we  call  to  mind  how  extensive  and  flourishing  was  the 
commerce  of-  many  of  the  ancient  cities  and  states,  to  select  a 
few,  of  Tyre,  Carthage,*  Corinth,  Athens,  Rhodes,  Alexandria, — 
it  seems  highly  improbable  that  a  contract  of  such  easy  invention 
as  marine  insurance,  and  of  such  utility,  that  it  seems  almost 
necessary  to  the  existence  of  an  extended  commerce,  was  wholly 
unknown ;  and  this  improbability  is  strengthened  by  the  fact  that, 
in  modern  times,  the  introduction  of  insurance  was  almot  coeval 
with  the  revival  ofxoramerce,  and  this,  in  an  age  when  the  cloud 
of  ignorance,  the  darkness  visible,  that  had  so  long  brooded  over 
Europe,  had  scarcely  begun  to  be  dispelled,  and  the  beams  of 
knowledge  and  civilization  were  yet  struggling  in  the  mists  of 
a  doubtful  twilight — That,  judging  from  the  ordinary  motives  of 
human  action,  insurance  is  the  certain  product,  or  necessary  ad- 
junct of  an  extended  commerce,  Mr.  Park  distinctly  admits;  but 
he  contends  that  the  boasted  commerce  of  the  ancients  was,  in 
truth,  no  more  than  an  inconsiderable  coasting  trade,  and  was  so 
conducted  as,  in  a  great  measure  to  exempt  it  even  from  the  ordi- 
nary perils  of  navigation,  so  that  both,  from  its  limited  extent,and 
the  paucity  of  the  rbks  to  which  it  was  exposed  it  never  required 
the  protection  which  insurance  is  meant  to  afford.     For  these  ob- 
servations of  this  learned  writer,  I  find  it  difficult  to  account. 
They  will,  certainly,  excite  the  surprise  of  all  who  may  happen  to 
have  directed  their  attention  to  the  subject.     Applied  to  the  infan* 
cy  of  commerce,  they  contain  a  portion  of  truth,  but,  applied  to  its 
actual  state  for  more  than  a  thousand  years  prior  to  the  disruption 
of  the  Roman  Empire,  the  errors  that  they  involve  are  grave  and 
undeniable.      Admitting  that  the  voyages  of  the  ancients  ^re 
merely  coasting  voyages,  it  by  no  means  follows,  that,  for  that  rea- 
son, they  were  exempt  from  hazard.     The  truth  it  is  generally 
understood,  is  directly  the  reverse.     It  is  to  an  opposite  conclusion 
that  the  fact  should  lead  us.     It  is  remarked  by  the  learned  Hee- 
ren,  in  his  General  Introduction  to  his  masterly  work  on  the  po- 
litics, intercourse  and   trade  of  certain  nations  of  antiquity,  that 
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the  boldest  and  most  skilful  sailors  are  usually  formed  by  coast- 
ing voyages,  because  (such  are  the  reasons  he  assigns)  this  species 
of  navigation  is  more  difficult  and  dangerous  than  any  other ;  and 
it  is  the  contest  with  difficulties  and  dangers  that  prompts  inven- 
tion and  trains  to  hardihood.  He  appeals  to  the  experience  of  Eng- 
land in  proof  of  the  justice  of  his  remark,  and  our  own  experience  in 
our  coasting  trade  and  fisheries,  I  am  well  assured,  confirms  its  truth. 
It  is,  however,  certain  that  the  voyages  of  the  ancients,  within  the 
limits  of  the  Mediterranean,  were  not  always  coasting  voyages,  nor 
in  the  latter  days  of  the  Roman  Republic  and  under  the  Empire^ 
was  such  their  usual  character.  We  have  the  evidence  of  the 
elder  Pliny  (a)  that  in  his  own  age,  the  voyages  from  Italy  to  Spain, 
Africa,  Egypt,  Syria  and  Greece,  were  made  by  the  most  direct 
route.  They  were  not  performed  by  stealing  timidly  and  cir- 
cuitously  along  the  inlets  and  bays  of  the  coast,  but  by  stretching 
directly  and  boldly  across  the  expanse  of  the  ocean.  It  is  obvious 
that  in  voyages  thus  performed,  the  imperfect  structure  of  the 
vessels,  and  the  ignorance  of  the  mariners, — their  ignorance  of 
the  modern  arts  and  instruments  of  navigation,  (topics  on  which 
Mr.  Park  has  strongly  dwelt,)  as  they  greatly  enhanced  the  perils 
of  the  sea,  tended  also  to  enhance,  and  consequently  to  suggest, 
the  importance  and  value  of  the  security  that  insurance  alone  pro- 
vides. Upon  the  whole,  we  have  the  strongest  reasons  to  believe 
that  the  disasters  of  navigation  in  ancient  times,  so  far  from  being 
few  and  insignificant,  were  more  frequent  and  ruinous  than  in  our 
own,  and  from  this  cause,  it  doubtless  happens,  that  the  dangers 


(a)  Pliny  (Hist.  Nat.  Lib.  xix.  Pra?miiim)  in  a  gomcwhat  rhetorical 
enumeration  of  the  uses  and  virtues  of  flax  (limim)  says,  "  Sed  in  qna 
"  non  cccurrct  vita?  parte,  quodve  miraculum  majus,  herbam  esse,  qua; 
"  ndmoveat  iEgyptum  Italia?,  in  tantum  ut  Galerius  a  freto  Siciliae  Alex- 
"  andriam,  septimo  die  pervenerit,  Babilius  sexta :  ©state  vero  proxima, 
"  Valerius  Marianus  nono  die  lenissimo  flatu :  herbam  esse,  quae  a  Gadiis 
"  ab  Herculis  columnis  septimo  die  Ostiam  afierat,  et  citeriorem  Hispa- 
"nian  quarto,  provinciam  Narbonensem  tertio,  Africam  altero."  The 
distance  from  Sicily  to  Alexandria  is  about  one  thousand  miles.  The 
voyage  could  not,  therefore,  have  been  performed  in  six  or  even  nine  days 
by  any  other  than  a  direct  route. 
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of  the  ocean,  (as  is  well  known  to  those  who  are  familiar  with 
classic  writers,)  appeared  to  the  imagination  of  the  ancients  in 
forms  of  terror  that,  to  our  experience,  seem  unreal  or  extravagant 
The  error  of  Mr.  Park,  as  to  the  extent  of  ancient  commerce, 
is,  at  least,  as  extraordinary  as  his  inverted  estimate  of  its  perils. 
That  it  was  less  extensive  than  the  whole  present  commerce  of 
the  civilized  world,  maj  be  readily  conceded.  That  it  was  more 
so  than  the  whole  commerce  of  Europe  until  a  recent  period  of 
its  history,  may  be  regarded  as  certain.  I  select,  for  comparison, 
a  definite  period.  When  we  reflect  on  the  vast  extent  of  the  Ro- 
man dominion  under  the  empire,  that  it  embraced,  during  a  period 
of  nearly  five  hundred  years,  all  Italy,  Spain,  France,  England, 
large  provinces  in  Austria  and  Germany,  Sicily,  Greece,  the  isles 
of  the  Mediterranean,  the  whole  of  the  Turkish  Empire  in  Eu- 
rope and  Asia,  and  the  rich  and  flourishing  provinces  of  Africa 
and  Egypt !  When  we  call  to  mind  the  character  and  wanis  of 
the  immense  population,  by  which  most  of  these  countries  were 
inhabited, — the  height  of  civilization  and  wealth,  to  which  most  of 
the  nations  had  attained, — the  number,  extent  and  riches  of  their 
maritime  cities, — the  variety  and  perfection  of  their  arts, — the 
multiplied  luxuries  in  which  they  indulged, — the  artificial  desires 
of  every  kind  that  civilization  and  wealth  create, — luxury  and  the 
arts  combine  to  stimulate,  and  commerce  provides  the  means  of 
satisfying  ;  and  when  we  add  the  numerous  and  intimate  relations 
between  their  inhabitants,  which  the  union  of  these  countries 
under  one  government  must  have  created,  and  the  unexampled 
facilities  of  intercourse,  which  that  union  tended  to  promote  and 
secure,  it  seems  impossible  to  doubt  that  the  commerce  of  the 
empire  vastly  exceeded,  in  amount  and  value,  that  of  all  Europe 
until  (I  .am  within  bounds  in  saying)  the  close  of  the  seven- 
teenth century,  when,  for  at  least  three  hundred  years  marine 
insurance  had  been  known,  and  was,  probably,  in  general  use. 
The  conclusion,  to  which  the  general  considerations  I  have  stated 
lead  us,  seems  to  be  confirmed  by  the  evidence  of  history.  We 
are  assured  by  the  elder  Pliny,  that  the  annual  profits  of  the 
commerce  of  Egypt  alone,  amounted  to  a  sum  which,  reduced  to 


13  UrrRODUCTORY  DISCOURSE.  [Lect.  I. 

our  own  currency,  exceeds  one  hundred  and  thirty  millions  of 
dollars.(a)  That  is,  a  sum  exceeding  the  annual  value  of  the  whole 
exports  of  the  United  States.  This  estimate,  at  the  first  view,  may 
seem  too  extravagant  for  belief;  but  we  must  remember,  that  the 
commerce  of  Egypt  was  by  no  means  confined  to  the  exports  of 
its  own  commodities,  and  the  supply  of  its  own  inhabitants.  The 
rich  productions  and  fabrics  of  the  East,  of  Anibia,  Persia  and 
India,  imported  into  Egypt  by  the  Red  Sea,  and  transported  by 
camels  across  the  desert,  were  poured  from  Alexandria  into  the 
capacious  bosom  of  the  capital  of  the  empire.  The  commerce  of 
Egypt  was,  therefore,  certainly  a  very  large,  and,  not  improbably, 
the  most  important  and  lucrative  portion  of  that  of  the  empire. 
It  is  said  by  Mr.,  Park,  and  the  assertion  is  repeated  by  Marshall, 
that  the  commerce  of  the  ancients  was  almost,  if  not  wholly,  con- 
fined to  the  Mediterranean,  the  Egsean,  and  the  Euxiue  Seas. 
The  commerce  of  the  Red  Sea,  of  the  Persian  Gulf,  and  of  the 
Indian  Ocean,  seems  to  have  escaped  their  recollection.  The 
boldest  and  most  extensive  voyage  of  the  ancients  was  performed 
by  the  fleets,(6)  (frequently  consisting  of  more  than  a  hundred 
vessels,)  that  sailed  annually  from  a  port  of  the  Red  Sea,  or  a 
cape  of  Eastern  Africa,  to  the  coast  of  Malabar  and  the  island  of 
Ceylon.  In  this  voyage  they  did  not  creep  along  the  coast  from 
port  to  port,  but  launched  fearlessly  into  the  bosom  of  the  ocean, 
which,  by  the  periodical  aid  of  the  monsoons,  was  traversed, 
speaking  generally,  with  safety  in  the  course  of  about  forty  days. 
Such  was  the  extent  of  this  Indian  traffic — such  the  value  of  the 


(a)  I  state  this  on  the  authority  of  Mr.  Beawes,  (Lex  Mercat.  Introd. 
p.  6,)  but  must  confess  that  I  have  searched  in  vain  in  the  voluminous 
compilation  of  Pliny  for  the  passage  to  which  he  refers.  It  is  indeed  sta- 
ted by  Pliny  that  the  annual  profits  on  the  trade  of  Alexandria  witli  India, 
which  were  at  the  rate  of  one  hundred  to  one  on  the  capital  employed, 
amounted  to  a  sum  which  in  modem  currency  would  be  equal  to  about 
twenty-four  millions  sterling,  and  it  is  not  improbable  that  this  is  the 
passage  Mr.  Beawes  had  in  view.     (Pliny,  Lib.  v.  cap.  22.) 

(6)  Strabo,  Lib.  17;  PI.  His.  Nat.  Lib.  4,  c.  22;  Lib.  12,  c.  18;  Gib. 
Dec.  and  Fall,  vol.  1,  ch.  2  ;  Macpherson's  Annals  of  Commerce,  vol.  1, 
p.  66. 
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commodities  these  fleets  imported,  that  Plinj  seems  to  have  feared, 
that  the  circulating  medium,  the  gold  and  silver  of  the  empire, 
would  be  exhausted  in  the  purchase  of  eastern  luxuries.  "  So 
vast  are  the  sums,'*  he  somewhat  cjnically  adds,  *'  that  our  plea- 
sures and  our  women  cost  us.**  "  Tanto  nobis  delicuB /(Bminaque 
constanV\a) 

I  have  said  enough  on  these  topics— ^he  timid  navigation  and 
scanty  commerce  of  the  ancients.  But  there  are  other  considera- 
tions— I  shall  state  them  briefly — ^that  deserve  our  attention.  The 
extensive  use  of  bottomry  among  the  Romans,  is,  alone,  sufficient 
to  disprove  the  singular  notion  that  ancient  navigation  was  ex- 
empt from  hazard.  But  for  the  hazards  of  navigation  this  con- 
tract could  not  have  existed,  and  had  not  the  perils,  against  which 
it  provides,  been  known  to  be  frequent  and  serious,  the  high  rate 
of  interest  commonly  allowed,  could  never  have  been  exacted. 
The  prevalence  of  bottomry  is,  in  itself,  a  strong  argument  in 
favor  of  the  supposition,  that  insurance  in  its  simpler  form  was 
known  and  practised.  The  desire  of  merchants  of  limited  means 
to  obtain  the  necessary  capital  for  enterprises,  in  which  they 
wished  to  embark,  combined  with  the  desire  of  protecting  them- 
selves against  the  loss  of  the  capital  employed,  led  to  the  invention 
and  practice  of  maritime  loans,  in  which  the  lender  assumes  the 
risks  of  the  voyage.  It  is  evident,  that  the  same  desire  of  provi- 
ding an  adequate  indemnity  against  the  perils  of  the  sea,  must 
have  existed  in  cases  in  which  no  advance  of  capital,  as  a  loan, 
was  needed  or  desired ;  that  is,  in  cases,  judging  from  our  own 
experience,  forming  a  vast  majority  of  commercial  adventures. 
That,  to  persons  thus  situated,  to  minds  actuated  by  this  desire, 
the  utility  of  an  insurance  unconnected  with  a  loan,  should  not 
have  occurred,  it  is  difficult  to  believe,  and  still  more  so,  that  ap- 
preciating its  utility,  they  neglected  its  introduction  and  use.  Let 
it  be  admitted,  that  the  contract  of  bottomry  was  first  in  the  order 
of  invention  ;  reasoning  from  probability,  we  should  say  that  the 


(a)  Pliny,  Lib.  xii.  c.  18.     See,  also,  Tacit.  Annal.  Lib.  3,  c.  63,  where 
Tiberius  makes  a  similar  complaint  to  the  Senate. 
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separation  in  a  diatinct  contract,  of  the  insurance  from  the  loan 
was  an  immediate  and  almost  a  necessary  consequence.  For 
mjself,  I  am  persuaded,  that  were  we  wholly  ignorant  of  the  laws 
of  the  Romans,  but  knew  from  history,  the  extent  of  their  com- 
merce, we  should  deem  it  far  more  probable,  that  marine  insu- 
rance was  in  frequent  and  general  use,  than  loans  on  bottomry 
and  respondentia ;  for  these  plain  reasons,  that  the  contract  of 
insurance  is  simpler  in  its  provisions,  less  onerous  in  its  terms, 
more  easy  to  be  effected,  and  of  far  wider  utility. 

The  judicious  Emerigon,  in  the  preface  to  his  learned  and 
accurate  work  on  insurance  and  maritime  loans,  asserts  that 
traces  of  marine  insurance  are  to  be  found  in  Roman  history, 
and  he  cites  two  passages  from  Livy,  and  one  from  Suetonius, 
in  proof  of  his  assertion.  If  I  do  not  deceive  myself,  the  passages 
he  has  cited,  fortify,  to  some  extent,  the  presumptions  on  which  I 
have  insisted.  It  is  indeed  said,  by  the  able  writers,  to  whose 
observations  I  ^m  attempting  to  reply,  that  Emerigon  has  strange- 
ly misapplied  the  passages  he  has  quoted,  and  that  properly  un- 
derstood, they  have  no  relation  to  insurance  ;  but  to  the  justice  of 
the  critiaism  I  am  unable  to  assent.  An  attentive  examination 
has  constrained  me  to  believe  that  this  eminently  cautious  writer 
Wfis  not  mistaken  in  the  import  or  bearing  of  the  authorities  on 
which  he  relied.  As  it  appears  to  me,  they  more  than  substan- 
tiate  the  truth  of  his  assertion,  and  exhibit,  not  merely  traces  of 
insurance,  but  the  contract  itself,  in  an  unusual,  it  is  true,  yet  in 
a  perfect  form.(a) 


(a)  Emerigon  also  quotes  and  relies  on  the  following  passage  from  a 
letter  of  Cicero, "  Laodiceas  me  praedes  accepturum  arbitror  omnia  pecunic 
•*  publics,  ut  et  mihi  et  populo  cajltum  sit  sine  vectune  periculo."  (Epis, 
ad.  Fam.  2.  17.)  But  I  agree  with  Mr.  Marshall,  that  the  probable 
meaning  of  Cicero  was,  that  he  would  deposit  the  money  at  Laodicea,  and 
there  take  security  for  its  being  paid  at  Rome  without  any  risk  to  himself 
or  to  the  republic,  and  hence  that  the  intended  contract  bears  a  much 
stronger  affinity  to  the  practice  of  remitting  money  by  means  of  bills  of 
exchange  than  to  that  of  insurance.  Indeed,  the  words  of  Cicero  do  not 
necessarily  import  that  the  money  was  to  be  paid  at  Rome  at  all.  The 
contemplated  security  may  have  been  for  its  repayment  at  Laodicea. 

If  a  controversy  can  be  settled  by  a  bold  assertion,  that,  we  are  consider- 
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It  appears  from  Liry,  that  on  two  occasions,  daring  the  repub- 
lic, the  gOTernment  at  Rome,  for  the  encouragement  of  the  mer- 
chants, who  had  contracted  to  supply  its  armies  abroad,  with 
munitions  of  war,  provisions  and  other  commodities,  agreed  to 
bear  all  losses  that  might  happen  to  the  cargoes,  during  the  voy- 
age, from  hostile  capture  or  the  perils  of  the  sea,  and  the  evidence 
of  Suetonius  is,  that  at  a  later  period,  and  during  a  season  of 
apprehended  scarcity  at  Rome,  the  Emperor  Claudius  encou- 
raged the  importation  of  com  for  the  use  of  tbe  capit^,  by  pro- 
mising to  those  who  should  engage  in  the  traffic  a  similar  indem- 
nity.(a)  The  observations  of  Mr.  Park  on  these  transactions,  are, 
that  they  bear  no  resemblance  to  the  contract  of  insurance,  since 
the  promise  of  the  Roman  government  imports  no  more  **than 
«  every  well  regulated  state  is  bound  to  do,  by  the  ties  of  natural 
<*  justice.**  **  It  is  equitable  and  just,  (he  adds,)  that  those  wha 
"  appropriate  their  wealth  to  the  public  use,  should  be  reimbursed' 
*•  from  the. purse  of  the  state,  for  the  private  losses  they  may  sus- 
**  tain.  Such,  indeed,  is  the  rule  of  conduct  between  man  and 
"  man — for  when  one  man  purchases  goods  of  another,  to  be  sent 
**  abroad,  waait  ever  supposed  that  the  seller  was  to  be  at  the  risk 
**  of  the  voyage,  or  that  if  the  goods  perished,  he  was  never  to  be 
*'  paid  ?**  It  is  evident,  that  the  learned  writer  assumes  in  these 
remarks,  that  the  Roman  government  became  the  purchaser  of 
the  commodities  to  be  transported  before  they  were  embarked, 
and  consequently,  was  to  be  the  actual  owner  during  the  voyage. 
Upon  this  supposition,  the  truth  of  bis  observations  cannot  be 
denied.  Upon  any  other,  their  application  is  not  easy  to  be  dis- 
cerned. 

If  the  contract  of  purchase  was  future  in  its  character,  and* 
was  not  to  be  complete  until  the  delivery  of  the  cargoes  at  their 

ing,  has  been  terminated  by  Boucher.  He  says,  (Droit,  Mar.  eh.  29, } 
1260,)  <*  n  est  faux  que  ce  soit  les  luifs,  comme  le  pretend  Giovan  VUani, 
"  et  apr^s  lui  Cleirac  et  autres  antenrs,  qui  soient  les  inventeurs  du  con- 
"  trat  d'assurance,  putsqae  les  Remains  Tent  connu  et  pratique."  And 
he  then  refers  to  the  letter  of  Cicero,  as  indubitable  evidence  of  the  fact. 
(a)  Liv.  L.  23,  c.  49;  L.  26,  c.  3^     Sueton.  Lib.  6,  c,  2. 
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destined  ports,  the  Roman  goyernment  was  not  bound  bj  any 
rules,  either  of  positiye  law  or  natural  equity  to  sustain  the  losses 
that  might  attend  the  trausportation.(a)  The  rule  in  every  system 
of  law  with  which  I  am  acquainted,  is  directly  the  reverse,  and 
that  rule  is  founded  on  the  clearest  reason  :  The  plcun  design  of 
the  parties  in  every  such  contract,  is  to  cast  the  risks  of  the  voy- 
age upon  the  seller.  Even  when  the  purchaser  of  goods,  to  be 
delivered  by  the  seller,  at  a  foreign  port,  agrees  also  to  assume 
the  risks  of  the  voyage,  the  added  agreement  does  not  change  the 
property.  The  seller  still  remains  the  owner  until  delivery,  and 
the  purchaser  is,  during  the  voyage,  his  insurer,  in  the  proper  and 
in  the  legal  sense  of  the  term.  I  remark  then,  in  reply  to  the 
observations  of  Mr.  Park,  that  his  supposition  that  the  government 
was  to  be  the  owner  when  the  voyages  commenced,  is  more  than 
gratuitous.  It  is  not  consistent  either  with  the  language  of  the 
historian,  (I  speak  now  of  the  cases  under  the  repubhc,)  or  with 
the  facts,  which  his  narrative  records. 

We  are  told  by  Lfivy,  in  reference  to  the  first  transaction,  that 
the  merchants  required  the  guaranty  of  the  government  against 
the  perils  they  apprehended,  as  an  express  condition  of  their  con- 
tract. Now,  it  seems  evident,  that  if,  under  the  contract,  the 
government  was  to  be  the  owner  of  the  cargoes,  wlien  laden,  it 
would  never  have  occurred  to  the  merchants  that  the  condition 


(a)  It  is  evident  from  the  narrative  of  Livy,  that  this  was  the  nature  of 
the  contract.  The  public  treasury  was  exhausted,  and  it  wajs  promised  to 
those  who,  upon  the  credit  of  the  republic,  would  engage  to  furnish  and 
transport  the  necessary  supplies,  that  they  should  be  paid  out  of  the  first 
monies  that  should  thereafter  come  into  the  treasury,  "  Conducerent  ea 
**  lege  ut  quum  pecunia  in  arario  asset,  iis  primis  solveretur."  It  is  there- 
fore certain  that  the  delivery  in  Spain  was  to  precede,  and  consequently 
was  a  condition  of,  the  payment.  The  Praetor  had  given  public  notice 
that  on  a  certain  day  he  would  receive  proposals  for  the  contract  on  these 
terms,  and  on  the  day  appointed,  (the  narrative  proceeds,)  "  ad  conducen- 
"  dum  tres  societates  aderant  hominum  undeviginti,  quorum  duo  postulata 
"  fuere,  unum  ut  militia  vacarent,  dum  in  eo  publico  essent,  alteram,  ut 
'*  qiuc  in  naves  imposuissenif  ab  hostium  tempestatisque  vi  publico  pericitlo 
"  essent,  Utroque  impetrato,  conduxerunt,  privataque  pecunia  respublica 
"  administrata  est." 
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they  demanded  was  necessary  or  proper.  The  plain  object  of 
their  demand,  was  to  make  the  gofemment  responsible  for  losses, 
to  which,  otherwise  it  would  not  have  been  liable.  Had  the 
government  been  the  owner,  a  special  agreement  that  it  should 
sustain  the  losses  resulting  either  from  hostile  force  or  the  perils  of 
the  sea,  would  have  been  useless  and  unmeaning.  It  would  be 
80  under  our  law.  It  would  have  been  so  under  the  Roman. 
Under  that  law,  neither  the  owner  or  master  of  a  vessel  was  ever 
responsible  for  losses  occasioned  by  a  superior  force,  or  inevi- 
table accident.(a)  The  circumstances  mentioned  by  Livy,  in 
connection  with  the  second  transaction,  place  its  real  character 
beyond  the  reach  of  a  reasonable  doubt.  He  states  that  some  of 
the  merchants,  to  whom  an  indemnity  had  been  promised,  endea- 
vored  to  defraud  the  government,  by  fabricated  accounts  of  ship* 
wrecks  and  losses  that  had  never  occurred ;  and  his  meaning 
evidently  is,  that  for  these  pretended  losses  they  sought  to  obtain, 
under  their  special  agreement  with  the  government,  a  compensa- 
tion in  money.  It  is  plain,  that  to  such  a  compensation,  even 
had  the  losses  been  real,  it  was  only  in  their  capacity  of  owners, 
that  they  could  be  entitfed.  As  to  the  passage  from  Suetonius,  it 
scarcely  requires  a  remark.  Its  meaning  is  clear  and  unambigu- 
ous. It  does  not  appear  that  the  Emperor  Claudius  was  to  pur- 
chase the  corn  at  all.  It  was  to  be  imported  into  the  general 
market  of  Rome,  for  general  sale  to  its  inhabitants,  and  the  en- 
couragement held  forth  by  the  emperor  to  the  merchants  was,  an 
indemnity,  if  the  corn  should  be  lost  on  the  voyage,  and  a  fixed 

(a)  The  edict  of  the  Praetor  (Dig.  Lib.  iv.  tit.  9,)  declares  the  owner  of 
the  vessel  to  be  liable  for  the  safe  transportation  of  all  goods  received  by 
the  master,  and  from  its  general  terms  it  might  be  inferred  tliat  this  liability 
was  universal  and  absolute,  but  it  is  expressly  stated  by  Ulpian,  in  his 
comment  on  the  edict,  that  losses  resulting  from  inevitable  accident,  as 
from  shipwreck  or  piracy,  were  construed  to  be  excepted, "  At  hoc  edicto 
"  omnimodo,  qui  recepit  tenetur,  etiam  si  sine  culpa  ejus  res  perierit,  aut 
*'  damnum  datum  est,  nisi  si  quid  damno  fcUali  accidit :  inde  Labeo  scribit, 
"  si  quid  nanfragio  4ut  per  vim  piratarum  perierit  non  esse  iniquum  ex- 
'*  ceptionem  ei  dari."    (Dig.  ut.  sup.  lex.  3.) 
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boanty  in  case  of  itrarriyal.    Negotiatoribits  ceria  htcraproposuit^ 
suscepio  in  se  damno^  si  cut  quid  per  iempestates  accidisstt. 

Upon  tbe  whole, the  conclusion  seems  hardlj  to  be  doubtful,  that, 
on  the  occasions  mentioned  by  Livj  and  Suetonius,  the  merchants 
were  the  owners  of  the  cargoes  to  be  transported,  and  in  each  case 
were  to  continue  so  during  the  voyage,  and  until  its  termination. 
The  government,  therefore,  in  each  case  and  in  the  strict  and  pro- 
per sense  of  the  term,  was  the  insurer  of  the  merchant.  It  as- 
sumed on  itself  the  whole  risks  of  each  voyage,  in  consideration 
of  the  benefit  the  public  would  derive  from  its  successful  comple- 
tion. The  objection  that  no  premium  was  paid, (a)  seems  hyper- 
critical, and  is  easily  answered.  The  government  received  a  pre^ 
mium  in  the  benefit  resulting  to  the  public,  and  the  merchants 
paid  a  premium  in  a  reduction  from  the  price  they  would  other- 
wise have  received.  Had  the  risks  of  the  voyage  been  cast  upon 
tbe  merchants,  the  value  of  the  risks,  as  computed  by  them,  would 
doubtless  have  been  added  to  the  price  they  demanded.  When 
goods  are  transported  by  sea,  insurance,  whether  a  premium  be 
paid  or  not,  or,  in  other  words,  a  just  compensation  for  the  risks 
incurred,  is  always  a  component  part  of  a  remunerating  price,  just 
as  freight  is  a  component  part  of  the  same  price,  even  when  tlie 
owner  of  the  cargo  is  also  owner  of  the  vessel.  It  is  true  that 
the  historical  facts  adduced  by  Emerigon,  while  they  prove  an  in- 
'■urance  by  the  government,  are  not  sufficient  to  prove  that  ma- 
rine insurance  was  known  as  a  private  contract:  but,  as  they 
clearly  show  the  reluctance  of  merchants  to  embark  their  proper- 
ty in  voyages  of  hazard,  without  the  assurance  of  an  indemnity, 
they  render  it  probable  that,  when  tempted  by  the  expectation  of 
high  profits,  they  engaged  in  similar  voyages,  in  which  the  govern- 

(b)  The  objection,  that  no  premium  was  paid  was  first  made  by 
Kuricke.  (Diatrib.  de  Assecur.  p.  829.)  It  is  repeated  by  Millar,  and 
adopted  by  Mr.  Park,  {Introd,  p.  16, 7io/e,)  but  the  reply  of  Emerigon, 
which  in  substance  is  that  given  in  the  text,  seems  to  have  escaped  their 
notice.  (1  Emerigon,  ch.  3,  sec.  11.)  The  passages  from  Livy  and 
Suetonius  were  first  adduced  and  relied  upon  as  proof.  "  Hanc  contrac- 
**  turn  (assecurationis  sc.)  veteribos  non  pland  ignotum  foisse,"  by  Loc- 
cenios.    (Lib.  2,  ch  6,  n.  2.) 
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ment  had  no  interest,  it  was  in  a  contract  with  individuals  that  thej 
were  accustomed  to  seek  the  desired  indemnity.  The  quotations 
of  Emerigon,  it  thus  appears,  more  than  support  the  position  for 
which  he  cited  them.  Tliejr  have  a  direct  bearing  on  the  general 
question,  and  tend  by  a  reasonable  inference  to  establish  the  fact, 
that  the  contract  of  insurance,  as  now  understood,  was  in  actual 
use.  It  is  quite  incredible  that  it  was,  only  in  the  cases  mention- 
ed by  history,  that  the  desire  to  be  protected  by  insurance  was  felt, 
and  almost  equally  so,  that  the  guaranty  of  the  government  was 
the  only  security— the  only  means  of  indemnity  ever  sought  to'be 
obtained. 

The  grand  difficiilty  of  the  argument  yet  remains  to  be  encoun- 
tered— the  entire  omission  of  the  subject  of  insurance  in  the  Ro- 
man law — a  difficulty  much  strengthened  by  the  fact  that  the  an- 
alogous contract  of  bottomry  is  fully  and  carefully  treated.  I  shall 
not  dissemble  the  extent  of  the  difficulty,  nor  deny  that,  on  the 
first  consideration  of  the  subject,  the  inference  seemed  to  me  un- 
avoidable and  necessary,  that  insurance  was  omitted  because  it 
was  unknown.  It  did  not  then  occur  to  me  that  any  other  ex- 
planation of  the  fact  could  be  given.  Subsequent  reflection  and 
research  have  led  me  to  a  different  conclusion.  The  argument 
founded  on  the  silence  of  the  Roman  law,  proceeds  on  the  sup- 
position that  the  Justinian  Code,  (I  use  the  term  in  its  largest  sense, 
as  comprehending  the  whole  body  of  the  civil  law,)  was  intended 
to  embrace  all  laws  of  a  permanent  character,  that  from  the  time 
of  its  promulgation,  were  to  be  in  force  throughout  the  empire, 
and  to  constitute  the  rules  of  decision  in  all  its  tribunals.  That 
such  was  the  general  design  of  the  work  cannot  be  doubted,  but, 
that  it  was  meant  to  supersede  all  local  laws  and  usages  whatever 
on  subjects  not  embraced  in  the  code,  or  not  in  actual  conflict . 
with  its  provisions,  it  would  be  unreasonable  to  suppose,  and  for 
such  a  supposition,  there  is  not  that  I  am  aware,  the  slightest  au- 
thority.(a)     Now,  if  marine  insurance  was  known  in  the  time 


(a)  We  have,  indeed,  express  evidepce  that  local  laws  relating  to  com- 
merce, were  not  in  all  cases  meant  to  be  superseded.    The  Novell®  con- 
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of  Justinian,  Us  knowledge  and  use  were  probably  confined  to  tbe 
maritime  cities  of  the  empire,  and  it  existed  in  each,  not  bj  rirtue 
of  any  positive  law,  but  as  a  local  usage.  It  wa^  a  custom  of 
merchants,  and  it  was  either  by  the  merchants  themselves,  or  by 
local  tribunals,  that  all  questions  arising;  under  it  were  probably 
determined.  Such  was  the  form  in  which  insurance  arose  in  mo- 
dern Europe.  Merchants  were  its  sole  inventors.  The  custom 
of  merchants  supplied  the  rules  by  which  it  was  governed,  and, 
for  a  long  .period,  all  its  controversies  were  exclusively  decided, 
either  by  the  arbitration  of  merchants,  or  by  tribunals  special- 
ly established  for  their  use.  It  was  not  a  subject  of  positive  law, 
nor  within  the  jurisdiction  of  the  ordinary  courts  of  justice.  It 
is  highly  probable  that  a  similar  state  of  things  existed  under  the 
empire;  and  if  so,  the  omission  of  insurance,  in  a  compilation  of 
its  general  laws,  is  readily  explained.  The  contract  and  the  law 
of  insurance  were  unknown  to  the  tribunals  and  magistrates,  by 
whom  the  general  laws  of  the  empire  were  administered,  and 
must  have  been  equally  unknown  to  the  jurisconsults  at  Rome, 
from  whose  writings  the  laws  of  Justinian  were  principally 
extracted. 

It  may  be  thought  that  this  reasoning,  however  specious,  is 
effectually  refuted  by  the  fact,  that  the  contract  of  bottomry,  and 
the  laws  by  which  it  is  defined  and  regulated,  were  recognized 
and  adopted  by  Justinian.  Bottomry,  it  may  be  said,  is  as  truly  a 
mercantile  usage,  of  the  existence  and  provisions  of  which,  it 
might  be  presumed  that  the  tribunals  and  lawyers  of  Rome  were 
ignorant,  as  marine  insurance.  The  same  causes  whatever  they 
were,  that  led  them  to  the  knowledge  of  the  one,  must  have  led 


tain  a  distinct  recognition  of  the  validity  of  local  usages  on  the  subject  of 
marine  interest.  (Nov.  106.)  It  is  true  that,  by  a  subsequent  law,  (Nov. 
110.)  all  these  usages  are  abolished,  and  all  persons  prohibited  from  taking 
more  than  12  per  cent.,  the  rate  before  limited  by  the  generallaw;  but 
this  prohibition  strengthens  the  argument.  If  an  express  prohibition  was 
deemed  necessary  to  abolish  local  usages,  differing  from  a  law,  general  in 
its  original  terms,  it  could  never  have  been  supposed  that  such  usages 
were  abolished  by  the  mere  omission  of  the  subjects  to  which  they 
related. 
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them  to  tho  knowledge  of  the  other :  nor  can  it  be  denied  that 
the  law  of  insurance  was  just  as  proper  to  be  inserted  in  a  body 
of  general  laws,  as  the  regulations  of  maritime  loans.  The  con- 
clusions are,  that,  had  such  a  law  existed,  it  would  have  been 
known — if  known,  it  would  have  been  adopted.  It  is  in  these 
objections  that  the  weight  of  the  opposite  argument  consists. 
That  they  have  much  apparent  force  cannot  be  denied.  Yet,  a 
reply,  not  unsatisfactory,  may  perhaps  be  given.  The  reply  will 
be  satisfactory,  should  it  appear  that  the  facts,  that  maritime  loans 
were  familiar  to  the  knowledge  of  the  Roman  jurists,  and  a  favo- 
rite object  of  their  regulation  and  study,  may  be  explained  by  rea- 
sons that  are  not  9t  all  applicable  to  marine  insurance. 

It  is  well  known  to  scholars,  that  the  patricians  and  senators 
of  Rome,  in  the  latter  days  of  the  republic,  and  its  nobles  under 
the  empire,  from  causes  that  history  too  clearly  explains,  were, 
in  an  eminent  sense,  the  capitalists  of  the  world,  and  that  the 
usual  and  favorite  mode,  in  which  they  employed  and  sought  to 
augment  their  riches,  was  in  loans  at  a  high  rate  of  interest — 
loans,  not  confined  to  the  capital,  but  freely  extended  to  the  pro- 
vinces.(a)     It  is  for  voyages  of  more  than  ordinary  importance. 


(a)  The  letters  of  Cicero,  when  he  was  Proconsul  in  Cilicia,  contain 
some  curious  details  relative  to  loans  in  his  province  madeby  Pompey  and 
by  Brutus.  {Epist.  ad  Attic.  Lib.  iv.  c.  i.  ii.  iii.)  The  means  by  which  an 
agent  of  the  latter,  previous  to  the  arrival  of  Cicero,  had  sought  to  enforce 
the  payment  of  a  debt  due  to  his  principal  from  the  isle  of  Cyprus,  were 
somewhat  extraordinary.  He  had  shut  up  the  whole  senate  of  the  island 
in  their  own  senate  house,  and  to  compel  them  to  accede  to  his  demands, 
had  kept  them  so  long  imprisoned  that  five  of  their  number  were  starved 
to  death,  "  Inclusum  in  curia  senatum  Salamine  obsederat,  utfame  quir^ 
"  que  morerentur,'*  What  is  still  more  astonishing  is,  that  Brutus  seems 
to  have  approved  and  justified  the  conduct  of  his  agent  The  rate  of 
interest  which  the  agent  demanded  was  "  quarterruz  centesinuc  ;''  but 
Cicero  seems  to  have  compelled  him  to  accept  centesinuc,  that  is,  twelve 
per  cent,  per  annum  instead  of  forty-eight ! 

The  practice  of  lending  money  on  bottomry  at  very  high  rates  of  interest, 
seems  to  have  prevailed  at  Rome  fronj  an  early  period.  It  is  said  by  Plu- 
tarch, that  Cato  the  elder,  in  his  old  age,  when  avarice  had  become  his 
dominant  passion,  adopted  this  mode  of  increasing  his  revenues.  I  give 
the  passage  in  the  antiquated  but  expressive  French  of  Amyot    ''  Mais  a 
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that  loans  on  bottomry  are  commonly  needed,  and  it  is  the  ad- 
vance of  a  large  sum  that  is  usually  required.  Such  loans,  the 
merchants  desirous  to  borrow,  would,  very  often,  find  it  difficult 
to  effect  in  the  cities  of  their  residence,  and  we  may  affirm,  with- 
out hazard,  that  it  was  in  Rome  itself,  the  great  money  market  of 
the  empire,  that  they  were  usually  sought  and  obtained  :  hence 
the  tribunals  of  Rome  necessarily  acquired  jurisdiction  of  the 
subject — hence  the  learning  and  sagacity  of  the  Roman  jurists, 
tbemselves  belonging  to  the  class  by  which  the  loans  were  made, 
were  soon  employed  to  define  and  regulate  the  interesting  con- 
tract— a  contract  not  liable  to  the  attaint  of  usury — such  were  the 
early  decisions — whatever  might  be  the  rate  of  interest  it  secured. 
It  is  not  surprising  that  this  contract  became  a  favorite  at  Rome, 
nor  that  the  regulations  concerning  it,  framed  with  the  most  at- 
tentive cnre,  were  incorporated  in  the  labors  of  Justinian.  But 
although  it  is  probable  that  maritime  loans  were  usually  obtained 
at  Rome,  it  by  no  means  follows,  that  a  resort  to  Rome  was  ne- 
cessary,  where  the  only  aid  required  was  that  of  insurance.  If 
insurance  was  practised  at  all,  it  was  probably  effected,  in  ancient 
as  in  modern  times,  either  by  the  mutual  guaranty  of  associated 
merchants,  or  by  a  division  of  the  burthen  among  several  indivi- 
duals, each  becoming  responsible  for  a  moderate  proportion  of 


"  la  fin  11  devint  un  peu  trop  aspre  et  trop  ardent  d  acquerir  et  abandonna 
"  le  labourage  disant  que  ragriculture  estoit  de  plus  grand  delectation  que 
"  de  grand  profit.  Parquoy  a  fin  que  son  argent  fust  mieux  asseured  et 
"de  plus  grand,  et  plus  certain  revenu  il  se  mit  k  achttcr  des  lacs  et  des 
"  estangs,  &c.  Da  vantage  il  prtsta  son  argent  a  usure  et  encore  a  usure 
"  maritime  qui  est  la  plus  repronvci  et  la  plus  blasmee  de  toutes  pource 
"  qu'  elle  est  la  plus  excessive."  (Vie  de  Cato  le  Censeur.  Amyot,  p. 
486,  ed.  1583.)  The  first  limitation  of  the  rate  of  interest  on  maritime 
loans  which,  in  the  language  of  Gibbon,  "the  wiser  ancients  had  not 
"  attempted  to  define,"  was  made  by  Justinian :  it  was  fixed  in  the  code 
at  twelve  per  cent.  (Code,  Lib.  10,  tit.  22,  23  ;  Gib.  Dec.  and  Folly  vol. 
6yp.  362.)  This,  considering  the  shortness  of  the  voyages,  gave  what  we 
should  now  consider  an  exorbitant  premium  in  addition  to  ordinary  inte- 
rest. It  is  as  much  as  is  now  usually  charged  on  an  East  India  voyage, 
oat  and  home. 
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the  sum  insured,  and  hence,  the  merchant,  as  a  general  rule, 
would  effect  it  without  difficulty,  in  the  place  of  his  residence. 
Thus,  it  may  well  have  happened,  that  marine  insurance,  retain- 
ing its  original  form  of  a  mercantile  usage,  continued  a  stranger 
to  the  laws  of  Rome,  while  maritime  loans  were  first  adopted, 
and  then  protected  and  cherished  hy  the  same  laws,  with  more 
than  ordinary  affection  and  care. 

It  is  not  then  a  necessary  conclusion  from  the  silence  of  the 
Roman  law,  that  marine  insurance  was  unknown.  Even  should 
the  explanation  of  that  silence  I  have  now  given  he  deemed 
inadequate,  another  still  remains,  by  which  that  inference  appears 
to  be  conclusively  repelled.  It  is  susceptible,  it  seems  to  me,  of 
the  clearest  proof,  that  the  framers  of  the  Justinian  Code  did  not 
intend  to  include  in  their  labors  all  maritime  laws  that  were  then 
in  force,  aud  insurance  may,  therefore,  have  been  omitted  pre- 
cisely from  the  same  causes  that  led  to  the  exclusion  of  other 
branches  of  commercial  law^  It  is  trne  that  other  maritime 
laws,  than  those  relating  to  maritime  loans,r  are  found  under 
various  titles  in  several  books,- both  of  the  Pandects  and  of  the 
Code^  distinctively  so  called  ;  yet,  when  these  laws  are  collated 
and  examined,  it  is  seen,  that  they  are,  comparatively  speaking, 
few  in  number  and  rather  supplementary  than  original  in  their 
general  character.  Some  are  enacted  with  a  sole  view  to  the 
interests  and  convenience  of  the  government — some  are  exclu- 
sively penal,  and,  in  some,  the  existence  of  other  regulations  on 
the  same  subject,  which  do  not  appear,  is  clearly  implied.  Taken 
collectively,  they  do  not  bear  even  a  distant  resemblance  to  the 
character  of  a  code  intended  to  embrace  all  the  known  and  pro- 
per subjects  of  maritime  law.  Laws  of  the  clearest  importance 
and  widest  utility — regulations  that  seem  essential  to  the  very 
subsistence  of  navigation  and  commerce,  are  not  to  be  found. 
There  are  no  laws,  for  example,  defining  and  prescribing  the 
relative  rights  and  duties  of  owners,  masters,  and  mariners  ;  none 
for  the  regulation  of  freight,  and  of  the  wages  of  seamen.  The 
conclusion,. that  no  such  laws  existed  is  so  improbable  and  violent, 
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that  few  will  hesitate  to  reject  it  as  manifestlj  false.  The  same 
conclusion,  in  respect  to  insurance,  may  be  just  as  ^roundless.(a) 
A  difficult/  stiH  remains  that  maj  arrest  and  suspend  our  deci- 
sion. The  very  statement  I  have  made  suggests  an  inquiry  that 
demands  a  reply.  How  shall  we  account  for  this  exclusion  from 
the  Justinian  code  of  the  most  appropriate  and  most  important 
subjects  of  maritime  law  I  How  can  we  reconcile  it  with  the 
known  plan  and  intentions  of  its  framers  ?  or  with  the  course  that, 
in  relation  to  other  subjects,  they  constantly  observed  ?  I  shall 
not  seek  to  evade  these  questions.  If  I  mistake  not,  Justinian 
has  hinnelf  replied  to  them,  and  it  is  in  the  Pandects  that  we 
shall  find  the  solution  we  desire.  When  Trebonian  and  his 
associates,  under  the  auspices  and  orders  of  Justinian,  commenced 
their  labors,  an  ample  code  of  maritime  laws,  probably  embracing 
all  the  subjects  which  they  omitted,  was  not  only  in  existence, 
but  was  in  actual  force  as  law  throughout  the  empire,  and  had 
been  so  for  a  series  of  ages.  Those  who  have  directed  their 
attention  to  the  subject,  will  at  once  understand,  that  I  refer  to 
the  laws  of  Rhodes,  framed  in  the  age  of  her  commercial  gran- 
deur, when  she  claimed  and  possessed  the  dominion  of  the  seas, 
and  long  and-  justly  celebrated,  (if  we  receive  the  testimony  of 
Cicero  and  other  ancient  writers,)  for  theii*  ac<Jui*acy,  equity  and 
wisdom. (6)  It  is  uncertain  whether  the  authority  of  these  laws 
was  admitted  and  followed  by  the  tribunals  of  Rome,  under  the 
republic,  but  that  they  were  adopted  by  an  early  decision  of  Au- 
gustus, and  declared  a  part  of  the  law  of  the  empire,  is  an 
established  and  undoubted  fact.  In  a  subsequent  age,  the 
decision  of  Augustuis  was  confirmed  and  renewed  by 
Antoninus   Pius.      The    edict  of  this  emperor,  a   rescript   in 

(a)  All  the  laws  on  the  subject  will  be  found  in  the  followmg  books  and 
titles.  Dig.  Lib.  4,  tit  9;  Lib.  14,  tit.  1,  2;  Lib.  32,  tit.  De  nautico 
fdtenore ;  Lib.  4i,  tit.  6—9  ;  Code,  Lib.  4,  tit.  26—33  ;  Lib.  6,  tit.  62  ;  Lib. 
1 1 ,  the  whole  book ;  Novel  1 06 — 1 1 0.  The  reader  who  has  not  the  means 
or  leisure  to  verify  the  statement  of  the  text  by  consulting  the  origmal 
kws,  may  satisfy  himself  by  examining  the  abstract  of  Azuni,  vol.  1,  €h, 
4,  art,  3, 6. 

(b)  Strabo,  Lib.  xiv.    Cicero  pro  lege  Manilia. 
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answer  to  a  case  submitted  for  his  decision,  is  verj  different 
in  its  form  from  our  modem  laws;  but  as  it  is  exceedingly 
brief,  and  a  good  specimen  of  the  style  in  which  the  Masters 
of  the  world  were  accustomed  to  address  their  subjects,  your  pa- 
tience, I  am  sure,  will  not  be  wearied  by  its  recital.  I  translate  it 
in  these  words :  "  The  earth  is  subject  to  my  dominion.  The 
"  seas  to  that  of  the  law.  Let  the  case  be  determined  by  the 
*'Rhodiau  law,  on  naval  affairs,  the  provisions  of  which  I  direct 
"  to  be  observed  in  future,  in  all  cases  where  they  are  not  re- 
"pugnant  to  the  laws  of  Rome.  The  same  decision  was  for- 
"  merly  made  by  the  divine  Augu8tus.**(a)  We  have  now  reached 
the  evidence  of  which  I  spoke.  This  edict  of  Antoninus  is  re-* 
published  by  Justinian.  It  is  inserted  in  the  Pandects,  and  no 
other  reason  for  the  insertion,  1  apprehend,  can  be  given,  than 
the  intention  to  confirm  its  authority.  Justinian  then,  following 
the  example  of  his  predecessors,  adopts  the  Rhodian  laws,  and 
directs  them  to  be  observed  in  all  cases,  not  provided  for  in  his 
own,  and  hence  it  is,  that  on  most  of  the  subjects,  and  those  the 
most  important,  which  these  laws  must  have  embraced,  his  own 
are  silent.  To  have  re-enacted  the  Rhodian  laws  by  a  specia) 
adoption  of  each  provision,  would  have  been  a  waste  of  time  and 
diligence.     They  were  already  collected  and  published  in  an  ap- 


(a)  Dig.  Lib.  xiv.  Tit.  2, 1.  9.  The  original  law  is  an  extract  in  Greek 
from  the  celebrated  Jurisconsult  Volusius  Mccianus,  and  as  he  flourished 
under  Antoninus  Pius,  there  can  be  no  doubt  of  the  authenticity  of  the 
edict.     The  following  is  the  lAtin  translation : 

*'  Domine  Imperator  Antonine,  naufragium  in  Italiae  facientes,  (livepU 
"  sumus  a  publicanis  Cyclades  Insulas  habitantibus.  Respondit  Anto- 
*'  ninus  Eudcemoni.  Ego  quidem  mundi  Dominus,  lex  autem  maris :  lege 
*'  id  Rhodia,  qus  dc  rebus  nauticis  prsscripta  est,  judicetur,  quatenus 
"  nulla  nostrarum  legum  adversatur.  Hoc  idem  Divus  quoque  Augustus 
"  judicavit."  The  translation  in  the  text  is  by  no  means  literal,  but  it 
corresponds  with  the  interpretation  that  jurists  have  generally  given  to 
this  law.  Azuni  says,  "  the  celebrated  Cujas  maintains,  that  in  all  mari- 
time questions  the  Romans  ought  to  adhere  to  the  laws  of  Rhodes,  if  there 
is  no  particular  law  existing  to'  the  contrary,  and  this  in  conformity  with 
the  directions  of  Augustus  expressed  in  the  9th  Law  of  the  Digest,  ad 
Leg.  Rho.  de  jac^P,"  which  is  the  law  above  cited.  Azuni  Mar.  Law, 
vol.  l,p.  271-2. 
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propriat*  form ;  as  to  them,  the  labor  of  selection  and  arrange- 
ment so  imperatively  required,  in  other  branches  of  the  Roman 
laWf  was  unnecessary.  It  had  been  already  performed,  and  the 
]aws  as  they  stood,  were  its  result.  To  secure  their  future  ob- 
servance, nothing  more  was  necessary  than  to  proclaim  again  their 
authority.  It  is  then  to  the  Rhodian  laws,  that  we  should  direct 
our  researches.  It  is  there  that  we  should  seek  for  evidence  of 
the  existence  of  insurance,  since  it  now  appears,  that  if  any  posi- 
tive regulations  of  the  contract  existed,  it  is  in  the  Rhodian,  not 
in  the  Justinian  code,  that  wc  might  reasonably  expect  to  find 
them.  It  unfortunately  happens  that  the  necessary  examination 
'cannot  now  be  made.  The  genuine  laws  of  Rhodes  are  no  longer 
extant  It  is  true  that  certain  laws  denominated  Rhodian,  have 
been  published  in  modern  times,  and  have  been  illustrated  by 
learned  annotations  and  laborious  commentaries,  but  the  laws 
thus  published,  are,  not  only  imperfect  and  confused;  their  au- 
thenticity is  more  than  doubtful.  Bynkershoeck,  Heineccius,  and 
Emerigon,  condemn  and  reject  them ;  and  the  resistless  logic  of 
Azuni,  in  an  express  dissertation  on  the  subject,  has  fixed,  inde- 
libly, the  marks  of  forgery  on  the  entire  collection.(a) 

Here,  then,  on  this  topic,  our  inquiries  and  speculations  cease. 
IVhether  marine  insurance  was  known  to  the  ancients,  must  still 
remain  a  question  of  mere  probability.  That  it  can  ever  be  de- 
cided by  positive  evidence,  we  have  little  reason  to  expect.  In 
Supporting  the  affirmative  of  this  question,  it  is  a  presumption  only 
that  I  have  sought  to  establish.  I  have  meant  only  to  affirm, 
and  have  endeavoured  to  prove,  that  this  presumption  is  fair,  rea- 
sonable and  consistent,  and  that  its  force  is  scarcely  weakened. 


(a)  These  spurious  laws  were  tirst  published  at  Basle  in  1661,  after- 
wards at  Frankfort  in  1596,  with  a  commentary  by  Leunclaviu8.  There 
is  an  English  translation  in  the  work  entitled  "A  General  Treatise  of  the 
"  Dominion  of  the  Sea,  and  a  Complete  Body  of  Sea  Laws,"  respecting 
which  the  reader  should  consult  a  note  of  the  learned  and  accurate  trans- 
lator of  Azuni.  {Johnson's  Azuni,  1  vol.  p.  286,  n.)  The  dissertation  of 
Azuni  is  contained  in  the  2d  article  of  his  11th  chapter.  (1  Ejnerig,^ 
Pref.^p,  2,  3.) 
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far  less  is  it  annulled  by  tke  hostile  arguments  that  have  been 
arrayed  against  it. 

The  topics  that  remain  to  be  considered — the  origin  and  progress 
of  insurance  in  modern  Europe — the  sources  whence  the  law  of 
insurance,  as  it  now  exists,  is  chiefly  derived,  and  the  public  be-> 
nefits  that  have  flowed  from  the  introduction  of  the  usage — will 
form  the  subjects  of  a  succeeding  Lecture. 
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The  origin  of  insurance  in  modern  times  is  bj  no  means 
involved  in  the  same  difficulties,  as  its  existence  in  ancient.  Of 
the  time  and  place  of  its  origin,  no  certain  evidence  remains,  but 
that  the  invention  is  due  to  Italy,  and  that  it  came  into  use  at 
the  close  of  the  12th,  or  the  beginning  of  the  13th  century,  can- 
not reasonably  be  doubted.     Were  other  evidence  wanting,  its 
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Italian  origin  is  tufficientlj  attested,  by  the  fact  that  the  name 
of  the  written  instrument  containing  the  contract  in  the  other  lan- 
guages of  Europe,  is  clearlj  derived  from  the  Italian.  In  other 
languages,  this  use  of  the  term  employed,  is  arbitrary  and  tech- 
nical. The  Italian  alone  explains  its  meaning  and  propriety. 
The  word  '*  Polizza,"  in  Italian,  signifies  any  note  or  memoran- 
dum in  writing,  creating,  or  evidence  of  a  leg^l  oblig^ation;  and 
hence  the  name  is  applied,  with  the  same  propriety,  to  a  bill  of 
exchange,  a  promissory  note,  and  even  to  a  receipt  for  money  as  to 
the  written  agreement  of  insurance.  It  seems  a  safe  conclusion 
that  insurance  originated  in  the  country,  the  language  of  which, 
has  given  to  the  agreement  of  the  parties  its  distinctive  appella- 
tion. 

The  lights  of  Etymology,  it  has  been  truly  remarked,  often 
illustrate  facts  that  history  has  left  obscure.  But  on  the  present 
occasion  we  are  not  reduced  to  invoke  their  aid.  The  fact  of 
the  origin  of  insurance  in  Italy,  about  the  period  that  has  been 
stated,  is  proved  by  the  clearest  historical  evidence,  the  testimony 
of  a  writer  of  unquestioned  veracity,  and  who  was  himself  nearly 
contemporary  with  the  events  that  he  describes.  Although  nearly 
two  centuries  have  elapsed  since  this  testimony  was  first  adduced 
b^  an  eminent  French  jurist,  it  has,  by  subsequent  writers,  been 
generally  overlooked  or  disregarded ;  and  the  question,  that  h 
settled,  has  continued  to  be  debated,  as  still  doubtful  and  uncer- 
tain. 

Giovanni  Villani  is  the  most  justly  celebrated  of  the  early  Flo- 
rentine historians.  The  learned  and  eloquent  Sismondi,  in  his 
recent  history  of  the  Italian  Republics,  adopts  him  as  his  guide  in  a 
large  portion  of  his  narrative,  and  in  terms  of  unusual  force,  com- 
mends his  fidelity,  and  extols  his  genius.  The  exact  period  of  his 
birth  is  unknown ;  but  as  he  died  at  an  advanced  age  in  134S,  it 
probably  occurred  between  the  years  1270  and  1280.  He  was 
actively  engaged  in  the  business  of  life — was  prominent  as  a  states- 
man in  many  of  the  leading  transactions  of  his  time,  and  fro|n 


(a)  Sismondi — Hist,  des  Rep.  Italiennes,  vol.  3,  p.  186. 
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the  confidence  reposed  in  his  talents  and  integrity,  was  elevated 
in  succession  to  the  highest  offices  in  his  native  republic  It 
remains  only  to  mention  as  giving  a  peculiar  force  to  his  testi- 
mony, that  for  a  considerable  portion  of  his  life,  he  was  largely 
embarked  in  mercantile  pursuits,  so  that  his  knowledge  of  the 
usages  of  commerce  was  intimate  and  personal.  It  is  upon  the 
authority  of  this  historian  that  Cleirac,  the  French  jurist,  to  whom 
I  referred,  founds  his  assertion,  that  insurance  was  invented  by 
the  Jews,  who,  when  expelled  from  France,  by  Philip  Augustus, 
in  the  year  1 182,  found  a  refuge  in  Italy :  that  tliey  resgrted  to 
this  expedient  to  secure  themselves  from  the  losses  attending  the 
transportation  of  their  property  and  effects  from  the  country  in 
which  they  were  proscribed,  and  that  the  merchants  of  the  north 
of  Italy  who  witnessed  the  success  of  the  device,  struck  with  its 
utility,  were  prompt  to  adopt  and  extend  its  use.  (a)  It  is  said 
by  a  modern  author  that  this  narrative  has  very  little  the  air  of 
probability,  and  with  this  brief  remark  he  dismisses  and  rejects 
ii(b)  ;  but  in  what  its  improbability  consists,  I  confess  my  inabi- 
lity to  discover.  The  sagacity  of  the  Jews,  in  matters  of  finance 
is  well  known,  and  they  were  placed  in  circumstances  of  dif- 
ficulty and  distress  that  were  well  calculated  to  sharpen  their  in- 
vention. That  they  would  resort  to  some  expedient  for  averting 
or  diminishing  the  losses  to  which  they  were  exposed,  we  may 

*  (a)  '<  Les  polices  d'asseurance,  et  les  lettres  de  change,  furent  meconnues 
k  Tancienne  jurisprudence  Romaine,  et  sent  de  rinvention  poethume  des 
Juifs,  suivant  la  remarque  de  Giovan  Villani  en  son  histoire  universelle." 

Pour  retirer  leur  meubles,  leur  merchandise,  et  leur  autres  effects  tofi- 
jonrs  h.  la  Juifues  et  aux  risques  et  perils  de  ceux  qui  leur  rendoient  ce 
bon  office.  La  mefiance  leur  suggera  Pinvention  de  qulque  rude  com- 
mencement des  brevets,  ou  polices  d'asseurance,  par  lesquelles  toutes  les 
risques  et  dangers  du  voyage  tomboit  sur  ceux  qui  les  auoient  asseures, 
moyennant  un  present  ou  prix  moderc  qu'on  nomme  4  present  frimeur, 
ou  la  pritne  de  sorte  que  les  lettres  de  change  et  les  polices  d'asseu- 
rance sent  juifues  de  naissance  de  mesme  invention  et  nomination  Polizza 
di  Cambio,  Polizza  di  Sicuranza,  Les  Italiens,  Lombards,  Spectateurs, 
et  Ministres  de  cette  intrigue  Juifue,  en  retindrent  le  formulaire,  et  s'en 
89eurent  du  depuis  bien  servir.  Cleirac.  Le  Guidon,  Art.  1.  note.  Us 
et  Gout,  &c.  p.  182 — 3. 

(b)  Marsh.  Prel.  Dis.,  p.  4. 
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certainly  belieye,  and  the  expedients  of  insurance  and  bills 
of  exchange  which  they  are  said  to  have  invented,  at  the  same 
time,  were  admirably  suited  to  accomplish  their  object.  That 
the  narrative  of  Yillani  exhibits  the  tradition  and  belief  of  his 
own  age  we  cannot  doubt,  and  it  is  difficult  to  admit  the  sup- 
position that  the  tradition  of  an  event  comparatively  so  recent 
— a  tradition  of  little  more  than  three  generations,  could  have 
been  materially  erroneous:  yet  even  on  the  supposition  that  it 
was  wholly  groundless,  the  testimony  of  Yillani  is  still  conclusive 
to  show,  not  only  that  insurance  was  practiced  when  he  wrote, 
but  that  it  had  already  existed  for  so  long  a  period  that  no 
certain  account  of  the  date  or  authors  of  the  invention  could 
be  given.  It  must  then  have  existed  for  more  than  half  a  cen- 
tury prior  to  his  own  birth,  as  within  a  shorter  period,  the  me- 
mory of  its  actual  origin  could  not  have  been  wholly  lost* 
It  follows  that  the  commencement  of  the  practice  of  insurance 
in  Italy  cannot  upon  any  hypothesis  be  referred  to  a  later 
date  than  the  beginning  of  the  13th  century,  nor  are  there 
many  facts  in  history  not  attested  by  evidence  strictly  contempo- 
rary, that  rest  upon  proofs  more  direct  and  certain. (a) 


(a)  A  modem  and  a  very  ingenious  French  writer,  Alauzet,  adopts 
another,  and,  it  must  be  confessed,  an  exceedingly  plausible  hypothesis. 
He  attributes  the  origin  of  insurance  to  a  decree  of  Pope  Gregory  IX., 
which  was  first  promulgated  in  1234,  and  which  declared  that  '*  naviganti 
"  vel  eunti  ad  Nundinas  certam  mutuans  percuniaj  quantitatem  pro  eo 
"  quod  suscipit  in  se  periculum,  recepturus  aliquid  ultra  sortem,  usuraritu 
"  est  censendus,^*  Although  some  grammatical  doubts  were  at  first  raised 
as  to  the  true  interpretation  of  tliis  decree,  it  was  soon  understood  and 
admitted  to  be  a  total  prohibition  of  loans  on  bottomry  and  respondentia 
as  usurious  ;  and  it  was  for  the  purpose  of  evading  this  prohibition,  by 
separating  the  assumption  of  the  risks  from  the  loan  of  the  money,  that 
the  contract  of  insurance  was  invented.  It  was  "  le  dernier  moyen  dont 
"  ou  s'a^isa  pour  legitimer  le  contrat  malgre  VEglise^  Alauzet  supports 
his  opinion  by  the  quotation  of  several  passages  from  the  early  writers — 
Santerna  and  Straccha — ^and  they  give  to  it,  it  cannot  be  denied,  an  air  of 
great  probability.  It  is,  however,  attended  with  serious  diflSculties.  If 
the  decree  of  Gregory  IX.  gave  rise  to  the  invention  of  insurance,  as  a 
distinct  contract,  the  fact  must,  from  its  nature,  have  been  quite  notorious, 
and  of  its  existence  Villani  could  not  have  been  ignorant ;  and  if  the  de- 
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The  exact  period  of  the  introduction  of  insurance  into  the 
several  countries  of  Europe,  is  far  more  uncertain  than  that  of  its 


cree  had  been  regarded  as  an  autlioritative  interdiction  by  the  church,  of 
maritime  loans,  how  happens  it  that  the  practice  of  such  loans,  if  ever 
discontinued,  was  so  soon  revived  and  became  universal?  They  are 
expressly  authorized  by  the  laws  of  VVisbuy  and  the  ordinance  of  Barce- 
lona ;  and  their  legality  now  is,  and  for  centuries  past  has  been,  admitted 
in  every  country  of  Europe,  subject  to  the  Papal  sway,  although  there  is 
no  evidence  that  the  decree  of  Gregory  has  ever  been  modified  or  revoked. 
How  happens  it  that  the  papal  interdiction,  if  justly  interpreted,  has  proved 
so  emphatically  a  "  brutum  fulmen .'"  We  are  told  by  Alauzet  that  soon 
after  the  publication  of  the  decree,  it  was  insisted  by  some  doctors,  whether 
of  the  church  or  of  the  law,  he  does  not  say,  that  its  true  reading  was  "  usu- 
rarius  non  est  censendus."  The  significant  word  non  having  been  omitted 
by  mistake  in  the  publication,  and  they  contended,  an  1  very  plausibly 
contended,  that  the  text  of  the  residue  of  the  decree,  and  especially  of  the 
passage  immediately  following  that  which  has  been  quoted,  rendered  it 
evident  that,  tliat  which  they  adopted  was  the  true  and  necessary  inter- 
pretation. Alauzet,  indeed,  rejects  their  opinion ;  but  in  the  usage  of 
nations  it  has  evidently  prevailed,  and  seems  to  have  prevailed  from  a 
very  early  period.  (Alauzet  Traite  Gen.  des  Assur.,  Tom.  1,  ch.  2,  p.  48 
a  63.) 

Another  modem  French  writer,  the  author  of  a  very  valuable  and  prac- 
tical treatise  on  insurance,  Le  Monnier,  gives  the  same  account  of  the 
origin  of  the  contract  as  Alauzet ;  and  he  informs  us  that  the  hypothesis 
was  first  broached  by  Vilagut,  a  doctor  of  the  canon  law,  in  a  Latin  trea- 
tise, "  de  usuris,"  published  at  Venice  in  1589.  (Commentaire  sur  les 
principales  polices  d'asurance  miritime  usitees  en  France.  Paris,  1843. 
Tome  1,  Pref.  p.  43—48.) 

I  add  some  other  authorities  that  show  the  prevalence  of  Marine  Insu- 
rance at  a  much  earlier  period  than  English  writers  have  been  disposed  to 
admit.  Pardessus,  in  the  first  volume  of  his  invaluable  "  Collection  des 
Lois  Maritimes,"  cites  a  Flemish  writer  to  prove  that  the  count  of  Flanders, 
at  the  request!  of  the  merchants  of  Bruges,  established  a  tribunal  for  the 
trial  of  insurance  cases  (une  chambre  d'assurance,)  in  that  city  in  1310; 
and  Pegolotti,  an  Italian  writer,  to  whom  both  Alauzet  (Tom.  1,  ch.  3,  p. 
34,)  and  Le  Monnier  refer,  (Tom.  1,  pref.  p.  39,)  states  that  the  usage  was 
well  establislied  at  Florence  at  the  same  period,  and  even  that  brokers 
were  usually  employed  to  effect  the  policies.  Pegolotti  wrote  in  1330. 
It  is  said  by  Le  Monnier  that  m  the  next  volume  (the  6th)  of  his  collection, 
M.  Pardessus  intends  to  publish  an  ordinance  on  the  subject  of  insurance, 
bearing  date  in  1318,  and  recently  discovered  at  Cagliari,  and  which  he 
truly  says  "  est  le  premier  monument  qui  atteste  I'usage  de  ce  contrat," 
that  is  the  first  evidence  of  legislation  on  the  subject.  Upon  the  whole,  I 
adhere  to  the  conclusions  in  the  text,  that  insurance  had  its  origin  at  the 
close  of  the  12th,  or  the  beginning  of  the  13th  century. 
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origiD  in  Italy.  In  the  age  when  the  discoyery  was  made,  and  in 
the  century  following,  the  merchants  of  Italy  were  the  carriers  of 
Europe ;  and  numbers  of  them,  under  the  well  known  name  of 
Lombards,  were  established  as  merchants  and  bankers  in  its 
principal  cities.  It  is  probable  that  by  them  the  knowledge  of  a 
discoveiy  so  useful  and  important  was  speedily  and  generally 
diffused.  We  know  from  history  that  a  colony  of  Lombards  was 
settled  in  London  in  the  13th  century,  and  conducted  for  a  long 
time  almost  exclusively  the  foreign  trade  of  the  kingdom  ;  and  it 
is  to  them  that  the  tradition  of  England  attributes  the  introduction 
of  insurance.  The  fact  is  universally  allowed — nor  does  it  rest 
solely  on  the  general  consent  of  writers  and  the  authority  of  tra- 
dition— ^but  is  in  a  measure  confirmed  by  a  clause  that  is  found 
in  the  oldest  English  policies  ;  and,  if  I  mistake  not,  is  even 
retained  in  those  of  the  present  day.(a)  It  is  not  credible,  that 
while  insurance  was  practised  by  the  Lombards  in  England,  their 
brethren  in  the  cities  of  the  continent  were  ignorant  of  its  exist- 
ence or  rejected  its  use.  It  appears  a  safe  conclusion  that  insu- 
rance became  general  about  the  close  of  the  13th  century. 

Some  writers,  rejecting  all  traditional  accounts  and  probable 
evidence,  are  disposed  to  deduce  the  existence  of  insurance  in 
every  country,  solely  from  acts  of  express  legislation';  but  that  no 
certain  inference  can  be  drawn  from  these  sources,  is  evident  from 
the  fact  that  in  many  countries,  probably  in  all,  insurance  existed 
in  the  usage  of  merchants  for  a  long  and  indefinite  period  before 
it  was  made  an  object  of  positive  law. 

Thus,  in  England,  the  first  act  of  parliament  that  mentions 
insurance,  was  passed  in  the  43rd  year  of  the  reign  of  Elizabeth, 
(1601.)  The  object  of  this  act  is  to  create  a  special  tribunal  for 
the  determination  of  insurance  cases,  or  more  properly  to  confirm 
and  extend  the  authority  of  one  that  the  merchants  of  London 


(a)  It  is  retained  in  the  London  policy  of  the  private  underwriters, 
as  given  in  the  last  edition  of  Park,  (1842,)  and  is  in  these  words,  "It 
is  agreed  by  us  tlie  insurers,  that  this  policy  of  assurance  shall  be  of  as 
much  force  and  effect  as  the  surest  writing  or  policy  of  assurance  heretor 
fore  made  in  Lombard  street,"  die. 

5 
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had  alreadj  established  for  the  same  purpose.  That  insurance 
had  its  origin  in  the  provisions  of  this  statute,  or  that  it  was  a 
practice  of  recent  introduction,  which  parliament  was  in  haste  to 
regulate,  cannot  be  pretended.  Not  only  do  the  provisions  of  the 
law  recognize  the  usage  as  alreadj  established,  but  its  preamble 
recites  that  it  had  prevailed  in  England  among  all  its  merchants, 
both  native  and  foreign,  from  time  immemorial^-expressions  that 
strongly  confirm  the  uniform  tradition  of  its  introduction  by  the 
Lombards. 

Nor  is  the  statute  of  Elizabeth  the  only  evidence  that  insurance 
existed  for  a  long  time  as  a  mercantile  usage  before  it  attracted 
the  notice  of  the  legislative  power.  The  early  foreign  ordinances 
that  treat  of  insurance,  when  carefully  examined,  lead,  without 
exception,  to  the  same  conclusion — none  of  them  profess  to  create 
or  authorize  insurance ;  not  one  of  them  attempts  to  define  or 
give  effect  to  it  as  a  contract  before  unknown— on  the  contrary, 
in  all  of  them  the  validity  of  the  contract  is  assumed,  and  the  usage 
recognized  as  subsisting  and  general.  Indeed,  had  not  the  usage 
become  general,  and  the  cases  arising  under  it  of  frequent  occur- 
rence, it  is  not  probable  that  any  of  these  ordinances  would  have 
been  framed.  Their  object  is  to  correct  abuses,  and  supply 
defects  that  no  legislative  wisdom  could  anticipate,  and  a  long 
experience  could  alone  have  disclosed.  The  very  existence  on 
such  a  subject  of  a  special  ordinance  is  evidence  of  an  anterior 
usage  of  an  indefinite  duration — indefinite  where  history  has  not 
supplied  the  means  of  fixing  its  origin. 

That  insurance  was  introduced  into  the  maritime  cities  of 
Spain  at  a  period  much  earlier  than  into  the  rest  of  Europe,  has 
never  been  asserted  or  supposed  ;  yet  the  earliest  foreign  ordi- 
nances on  the  subject  are  those  of  Barcelona,  of  which  the  oldest, 
we  now  know,  was  enacted  in  1436.(a)     The  preamble  of  this 


(a)  There  are  four  of  these  ordinances,  bearing  date  respectively  in 
1436, 1468, 1461, 1484.  A  translation  in  Spanish  of  all  of  them,  made 
from  the  originals  in  Catalan,  in  the  records  of  the  city  of  Barcelona,  is 
appended  by  Capmany  to  his  edition  of  the  Consolado  and  other  maritime 
laws  of  Spain,  a  work  of  great  value,  to  which  neither  the  English  nor 
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ordioance  refers  to  certain  provisions  in  the  existing  ordinances 
relative  to  marine  insurance,  which  the  lapse  of  time  and  other 
circumstances  had  shown  to  be  defective  and  inexpedient ;  and 
the  ordinance  then  proceeds  to  amend  the  errors  that  were  thus 
discovered,  (a) 

That  the  practice  of  insurance  had  existed  in  Barcelona  for  at 
least  a  eenturj  prior  to  the  ordinance,  after  reading  this  preamble, 
we  can  scarcely  doubt.  It  must  have  existed  there  as  elsewhere 
for  a  considerable  time  in  the  form  in  which  it  was  introduced,  as 
a  custom  of  merchants ;  and  after  it  was  made  a  subject  of  posi- 
tive law,  a  still  longer  period  must  have  elapsed  before  the  regu- 

French  writers  seem  to  have  referred.  It  is  entitled,  "  Codigo  de  las 
"  costumbres  maritimas  de  Barcelona  haeta  aqui  vulgarmente  Uamado 
"Libro  del  Consulado  &c.  Par  Don  Antonio  de  Capmany,  &c.,  Madrid, 
"  1791.  When  I  ppeak  of  the  silence  of  the  English  writers,  I  mean  the 
writers  on  law.  The  work  of  Capmany  is  frequently  referred  to  by  Mr. 
Hallam  in  his  Plistory  of  the  Middle  Ages.  The  ordinance  of  1484  was 
intended  to  be  a  complete  code  of  the  law  of  marine  insurances.  It  repeals 
all  prior  ordinances,  and  directs  that  from  the  time  of  its  publication  its 
provisions  shall  alone  be  in  force.  It  was  appended  to  the  first  printed 
editions  of  the  Consolato,  and  to  all  the  early  translations ;  and  hence 
became  a  principal  source  of  insurance  law  tliroughout  southern  Europe. 
(Vide  post,  Lee.  I.,  note  3.)  It  is  not  contained  in  the  collection  of  Ma- 
gens  ;  nor  am  I  aware  that  any  translation  in  English  has  hitherto  been 
published.  I  have  endeavored  to  supply  this  defect  by  the  translation 
which  will  be  found  in  the  appendix  to  this  volume.  The  translation  is 
made  from  the  Spanish  of  Capmany,  which  differs  in  many  respects  from 
the  French  of  Boucher,  and  the  Italian  of  Casaregis.  The  Ordinance  of 
1484,  Mr.  Marshall  erroneously  supposes  to  have  been  first  published  in 
1435,  and  he  says  that  it  recites  that  "  whereas  in  times  past  but  few  Or- 
dinances of  insurance  had  been  made,  this  defect  requires  amendment,*' 
6lc.  How  wide  this  is  from  the  true  meaning  of  the  preamble,  the  reader 
will  see  in  consulting  the  appendix.  The  Spanish  of  Capmany  is  "  diversM 
Ordinanzas"  the  Italian  of  Casaregis,  "piu  Ordinanze,^*  (Marsh  Pre. 
Dis.  p.  20.) 

(a)  "  Como  las  ordenanzas  hechas  para  los  seguros  maritimas  y  mercan- 
"  tiles  que  se  hacen  en  Barcelona  sobre  generos  y  mercaderias  de  vasalTos 
"  del  Senor  Rey,  y  se  cargan  en  navios  6  fustas  de  extrangeros,  prohiben 
*'  que  ninguna  persona  pueda  asegurar  en  ellos  sino  la  mitad  del  coste ; 
"  y  atendiendo  al  tiempo  que  corre  y  a  otros  respectos,  no  son  practicables 
"  en  provecho  de  la  cansa  pdblica,  antes  necesitan  de  corecoion  y  enmi- 
"  enda."    Capmany  Ap.  p.  69. 
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lations  concerniDg  it  could  have  required  amendment  from  their 
mere  antiquity.  The  result  of  this  brief  examination  is,  tiiat  the 
foreign  ordinances,  as  well  as  the  statute  of  Elizabeth,  are  entirely 
consistent  with  the  relation  of  Yillani,  and  justify  the  probable 
conclusion  that  the  practice  of  insurance  became  general  through- 
out Europe  within  a  century  from  the  date  of  the  invention  in 
Italy. 

The  law  of  insurance  as  it  now  exists,  is  chiefly  derived  from 
the  following,  sources.  First :  Ancient  and  Modern  Codes  of 
Commercial  Law.  Secondly :  Elementary  and  practical  treatises 
on  the  same  subject  in  our  own  and  foreign  languages :  and  last- 
ly, the  reports  of  the  decisions  in  the  courts  of  common  law  in 
England  and  in  this  country.  Some  observations  on  each  of 
these  heads  ore  necessary  to  complete  the  design  of  these  intro- 
ductory remarks. 

According  to  the  general  opinion,  the  most  ancient  collection 
of  maritime  laws  now  extant  is  the  famous  '*  II  Consolato  del 
Mare,"(a)  adopting  its  Italian,  and  perhaps  its  original  name.  No 
translation  of  this  venerable  Code  has  yet  appeared  in  our  lan- 
guage, but  it  has  been  repeatedly  published  in  Italian,  Spanish, 
French,  and  German.  The  best  editions  are  those  in  Italian 
which  are  illustrated  by  the  commentaries  of  Casaregis,  an  emi- 
nent jurist  of  Genoa.(&)     The  Consolato  is  a  collection  of  consi- 


(a)  This  is  tho  opinion  of  Valin,  of  Emerigon,  of  Azuni,  and  generally 
of  the  jurists  who  preceded  them,  hut  it  is  denied  by  M.  Pardessus,  who 
in  his  "  Collection  des  Lois  Maritinies,"  has  published  several  statutes  and 
ordinances,  which  he  contends  are  of  much  earlier  origin.  Such  as  a  mari- 
time statute  of  Trani,  entitled  "  Ordo  et  Consuetude  Maris,"  enacted  in 
1063,  a  similar  statute  of  Pisa,  in  1 160,  and  the  "  Capitulare  nauticum"  of 
Venice,  revised  and  corrected,  1266,  but  enacted  at  a  much  earlier  period. 
But  admitting  tliesc  local  ordinances  to  be  more  ancient  than  the  Consolato, 
they  have  always  been  so  obscure  and  so  little  known,  that  they  cannot  be 
regarded  as  sources  of  the  commercial  law  of  Europe. 

(b)  The  most  accurate  edition  as  to  the  text  is  undoubtedly  that  of 
Capmany,  and  his  Spanish  the  best  translation.  It  is  the  Commentary  of 
Casaregis  that  alone  gives  to  the  Italian  its  superior  value.  Capmany 
says  that  the  old  Italian  translation  which  Casaregis  has  adopted  without 
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derable  extent,  probably  embracing  all  the  maritime  laws  which 
were  known  in  Europe  at  the  time  of  its  completion,  and>  its 
provisions  on  many  subjects,  particularly  in  relation  to  freight 
and  general  average,  and  the  duties  of  masters  and  mariners 
are  copious  and  instructive.  Whatever  theory  we  may  adopt  as 
to  its  origin,  whether  with  Grotius  and  Emerigon  and  other  learn- 
ed jurists,  we  ascribe  it  to  the  ancient  kings  of  Arragon,  or  con- 
vinced by  the  fervid  and  patriotic  logic  of  Azuni,  attribute  the 
exclusive  glory  to  his  favorite  Pisa,  it  seems  to  be  certain  that 
the  collection  was  completed  and  in  force  as  early  as  the  11th 
century  and  that  during  a  succession  of  the  ages  that  followed 
it  was  received  and  obeyed  us  law  by  all  the  nations  of  South- , 
em  Europe.  Indeed,  unless  a  change  has  recently  occurred,  the 
rules  of  the  Consolato  have  still  the  force  of  law  in  the  tribunals 
of  Italy  and,  I  believe,  of  Spain.  The  tree  under  which  the  na- 
tions of  Europe  once  reposed,  after  the  lapse  of  eight  centuries, 
is  still  undecaying  and  majestic.  Its  branches,  though  curtailed 
in  their  proportions,  still  spread  in  luxuriance  and  vigor,  and  the 
trunk,  though  its  exterior  is  rugged  from  age,  is  solid  within.(a) 


attempting  to  correct,  is  disfigared  by  defects  and  mistakes,  monstrous  and 
innumerable. 

There  is  an  old  French  translation  of  the  Consolato,  by  Meyssoni,  which 
Valin  censures  as  written  in  very  bad  French,  and  almost  unintelligible. 
•There  is  also  a  modem  translation  which  professes  to  have  been  made  from 
the  original  Catalan  edition  of  1494,  by  P.  B.  Boucher.  Professenr  de 
Droit  commercial,  Paris,  1808.  It  is  to  this  translation  as  the  best 
known  and  most  accessible,  that  I  shall  generally  refer. 

(a)  Capmany,  in  his  preface,  seems  to  have  proved  that  the  Consohito, 
in  the  form  in  which  it  now  exists,  was  compiled  at  Barcelona,  in  the 
Romance  or  Catalan  language,  probably  between  the  years  1268  and 
1266 ;  and  it  is  certain  that  the  first  printed  edition,  that  of  1494,  was  in 
Catalan,  and  from  a  Catalan  manuscript.  Capmany,  however,  admits 
that  the  laws  and  usages  of  which  the  compilation  was  framed,  were 
already  and  generally  in  force  in  the  cities  and  ports  of  the  Mediterranean. 
In  support  of  the  claims  of  Pisa,  Azuni  has  clearly  shown  that  an  entire 
code  of  maritime  laws  was  framed  at  Pisa  as  early  as  the  11th  century ; 
and  his  arguments  render  it  highly  probable  that  the  Pisan  code  was  the 
basis  of  the  Barcelonian,  and  furnished  its  chief  and  most  valuable  mate- 
rials.   The  pre&ce  to  the  Consolato,  which  professes  to  state  the  exact 
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It  IB  hardlj  necessary  to  say  that  the  Consolato  contains  no 
mention  of  insurance.  We  have  already  seen  that  the  discovery 
belongs  to  a  later  ag:e.(a) 

The  next  maritime  laws  in  the  order  of  time,  are  the  laws  or 
judgments  of  Oleron,  an  island  on  the  coast  of  France,  within  the 
jurisdiction  of  the  ancient  province  of  Guiennc.  It  is  a  national  con- 
troversy whether  these  laws  properly  belong  to  England  or  France. 
The  learned  Selden,  who  is  followed  by  Black8tone,(6)  and  other 
English  authors,  asserts  that  they  were  first  published  in  their  pre- 
sent form  by  king  Richard  I.  on  his  return  from  the  Holy  Land, 
and  were  intended  to  have  the  force  of  law  in  his  English  as  well  aa 
^in  his  French  dominions.  But  the  French  jurists  are  unanimous 
in  repelling  these  assertions  as  a  manifest  attempt  to  rob  France 
of  the  glory  to  which  she  has  an  exclusive  claim.  They  insist 
that  these  laws  were  first  compiled  under  the  authority  of  Queen 
Eleanor  tlie  mother  of  Richard  I.  and  were  published  by  her  at 
her  favorite  isle  of  Oleron  in  her  character  of  Duchess  of  Guienne, 
and  were  framed  for  the  sole  use  of  the  French  provinces  that 
formed  her  paternal  inheritance.(c)  The  learned  and  sagacious 
Macpherson,  the  author  of  the  Annals  of  Commerce,  who,  as  a 
Scotsman,  was  probably  impartial,  rejects  both  the  English  and 
French  hypothesis  as  not  only  destitute  of  historical  proof,  but 
as  inconsistent  with  facts  that  history  records.     He  affirms  that 


time  that  it  was  adopted  in  succession  by  the  different  nations  of  the 
Levant,  although  implicitly  followed  by  Valin  and  Emerigon,  is  now 
wholly  discredited.  It  is  shown,  both  by  Capmany  and  by  Azuni,  to  be 
full  of  very  gross  chronological  errors.  Azuni,  Mar.  Law,  vol.  1,  ch.  iv. 
art.  8,  p.  326—372. 

(a)  It  contains  evidence,  however,  that  a  contract,  which  was  a  spe- 
cies of  mutual  insurance,  was  in  frequent  use — an  agreement  between 
the  owners  of  the  ship  and  of  the  goods,  that  all  losses  should  be  borne 
proportionally,  according  to  the  value  of  their  respective  interests.  In 
other  words,  that  all  losses  should  be  a  general  average.  Vide  Alanzet 
Trait.  Gen.,  Tom.  l,ch.  1,  p.  40 — 46. 

(6)  Selden  de  dom.  Mar.  c.  24.     Blackstone,  B.  iv.  ch.  33,  p.  423. 

(c)  Cleirac,  Pref.  p.  2.  Valin,  Pref.  p.  xi.  The  latter  says,  somewhat 
uncourteously,  that  the  views  of  Selden  "sont  autant  de  chimeres." 
Emerigon,  Pref.  11. 
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the  oldest  maDuscript  of  these  laws  bears  the  date  of  1266,  more 
than  half  a  century  after  the  deaths  of  Queen  Eleanor  and  her 
son,  and  that  there  is  no  eyidence  of  their  publication  at  an  ear- 
lier period.  On  these  litigated  questions  I  shall  hazard  no  opinion 
but  shall  onlj  saj  that  at  whatever  time,  and  by  whatever  authority, 
the  laws  of  Oleron  were  first  published,  their  internal  evidence 
compels  roe  to  believe  that  they  were  intended  to  apply  exclusively 
to  French  vessels  and  French  navigation. 

On  the  character  of  the  laws  themselves,  I  shall  speak  with 
an  entire  freedom.  That  they  contain  some  just  and  salutary 
regulations,  is  doubtless  true ;  but,  considered  as  a  whole,  that  learn- 
ed jurists,  and  enlightened  scholars,  have  deemed  them  worthy  of 
their  approbation  and  praise,  excites  my  unfeigned  surprise.  Ta- 
ken collectively  they  bear  most  evident  traces  of  the  rudeness  and 
barbarism  of  the  age  in  which  they  were  compiled.  Many  pro- 
visions violate  the  plainest  rules  of  natural  justice :  some  by  their 
positive  absurdity  provoke  our  mirth,  and  some  by  their  atrocity 
excite  and  merit  our  detestation.  I  shall  extract  a  single  regula- 
tion in  which  all  the  qualities  I  have  noticed  are  happily  combined. 
It  is  at  once  unjust,  absurd,  and  mereiless.  It  declares  that  where 
a  vessel  in  charge  of  a  pilot,  is  lost  by  his  negligence  or  unskilful- 
ness,  he  shall  be  answerable  for  all  the  damages  that  may  happen 
to  the  owner  or  merohant;  and  so  far,  there  is  no  ground  for  cen- 
sure ;  but  if  the  pilot  is  unable  to  satisfy  the  loss,  the  law  then 
declares  that  without  suit,  inquiry,  or  delay,  he  shall  be  instantly 
beheaded,  and  that  no  master,  merehant,  or  mariner  assisting  in 
the  execution  shall  be  liable  to  punishment  It  however  concludes 
with  the  wise  and  humane  caution,  that  the  decisive  measure  of 
taking  off  the  head  is  not  to  be  adopted,  unless  it  is  quite  certain 
that  the  wretched  pilot  has  not  the  means  of  payment;  if  he  can 
satisfy  the  loss,  bis  crime  is  forgiven,  but  if  he  is  wholly  destitute, 
he  has  no  claim  to  mercy. 

It  is  not  necessary  to  adduce  any  further  specimens  of  the 
equity  and  wisdom  of  the  laws  of  Oleron.  The  entire  collection 
is  indeed  curious  as  a  faithful  reflection  of  the  manners  and 
spirit  of  the  age  in  wbick  it  was  published,  and  it  is  in  this,  I  ap- 
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prehend  that  its  chief,  if  not  its  sole  value  consists.  On  the  sub- 
ject of  insurance,  the  laws  of  Oleron  are  wholly  silent ;  they  do 
not  even  allude  to  its  existence,  yet  from  this  silence  we  are  by  no 
means  warranted  to  infer  that  the  practice  of  insurance,  even  in 
France,  was  then  unknown.  These  laws  in  the  strictest  sense 
of  the  term,  are  laws  of  the  sea,  not  regulations  of  commerce. 
With  the  exception  of  a  few  provisions  on  the  subject  of  ship- 
wrecks, they  relate  exclusively  to  the  duties  of  masters  and  mari- 
ners, in  their  relations  with  the  ship-owner  and  merchant,  and 
with  each  other,  at  the  inception,  during  the  progress,  and  at  the 
termination  of  the  voyage.  A  contract  made  by  the  merchant 
or  owner  on  land  with  an  exclusive  view  to  his  own  benefit,  and 
which  the  master,  as  such,  has  no  authority  under  any  circum- 
stances to  conclude,  was  no  more  within  the  scope  or  design  of 
such  a  compilation,  than  articles  of  copartnership  or  bills  of  ex- 
change. 

The  laws  of  Wisbuy,  an  ancient  city  of  Sweden,  which  during 
the  13th  and  14th  centuries,  by  means  of  its  extensive  commerce 
rose  to  opulence  and  power,  next  claim  our  attention.  Although 
the  writers  of  Sweden  zealously  contend  for  a  higher  antiquity, 
the  authority  of  Selden,  and  the  observations  of  Cleirac,  are  con- 
clusive to  show  that  they  could  not  have  been  published  until 
nearly  the  close  of  the  13th  century.(a)  They  are  therefore  pos- 
terior in  date,  not  only  to  the  Consolato,  but  also  to  the  laws  'of 
Oleron.  It  appears  that  shortly  after  their  promulgation,  they 
were  adopted  as  laws  of  the  sea  by  all  the  nations  of  northern 
Europe,  and  even  in  the  age  of  Cleirac,  they  were  still  observed 
in  Sweden,  Denmark,  Flanders  and  in  the  north  of  Germany. 
The  laws  of  Wisbuy  in  their  general  character,  resemble  the  laws 
of  Oleron.  They  are  laws  of  navigation,  not  of  commerce ;  but 
in  their  style  and  in  their  provisions,  they  certainly  reflect  a  more 
advanced  state  of  civilization  and  knowledge.  There  are  some 
provisions  that  amuse  us  by  their  simplicity  ;  but  none  that  shock 
us  by  their  absurdity  or  their  cruelty.     These  laws  contain  no 


(a)  Selden  de  dom.  Mar.  c.  24.    Cleirac  Us  et  Cput.  p.  3. 
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regulations  of  the  x^ontract  of  insurance,  but  they  do  contain  a 
very  distinct  allusion  to  the  existence  of  the  practice,  and  in  an- 
swer to  the  doubts  expressed  by  Marshall,  I  shelter  myself  under 
the  authority  of  Emerigon  and  Azuni,  in  saying  that  the  pas- 
sage in  question  cannot  reasonably  be  interpreted  in  any  other 
sense.(a) 

In  the  collection  of  Cleirac  and  in  that  published  in  the  later 
editions  of  the  Lex  Mercatoria  of  Malines,  the  laws  of  the  Hanse- 
towns  immediately  follow  those  of  Wisbuy ;  but  as  they  were  not 
published  until  1593  or  1597,  they  are  in  the  order  of  time  long 
subsequent  to  other  foreign  ordinances  that  I  shall  have  occasion 
to  mention.  It  appears  from  these  laws  that  the  vessels  of  the 
Hansetowns  were  usually  owned  by  several  persons,  and  that  the 
master  himself  was  expected  or  required  to  be  a  part  owner,  and 
it  is  upon  this  state  of  facts  that  many  peculiar  regulations  arc 
founded.  In  other  respects  the  laws  of  the  Hansetowns  in  all 
their  provisions,  like  those  of  Oleron  and  Wisbuy,  are  laws  of 
navigation,  as  distinguished  from  regulations  purely  commercial. 
It  is  true  they  mention  bottomry,  but  the  bottomry  of  which  they 
treat,  is  that  of  the  master,  not  of  the  merchant ;  they  are  silent  on 
the  subject  of  insurance,  and  that  silence  is  explained  by  their 
general  scope  and  character.  The  merchants  of  the  Ilanseatic 
league,  when  these  laws  were  compiled,  had  been  for  nearly  three 
centuries  the  carriers  of  the  north  of  Europe,  and  during  the 


(a)  This  reference  to  insurance  is  found  in  Art.  66  of  these  laws.  Mr. 
Marshall  is  probably  right  in  the  supposition  that  the  second  paragraph  of 
this  article,  in  the  version  of  Cleirac,  is  merely  a  gloss  or  comment  on 
the  iirst,  which  is  alone  the  text  of  the  law  ;  but  he  has  failed  to  observe 
that  it  is  upon  this  text  that  Emerigon  founds  his  opinion — ^these  are  its 
words :  **  Si  le  maistre  est  contraint  de  bailler  caution  au  bourgeois  pour  le 
'*  navire,  le  bourgeois  sera  parcillement  t^nu  bailler  caution  pour  la  vie  du 
"  maistre."  Now,  to  give  security  for  the  safe  return  of  the  ship,  is  the 
same  thing  as  to  insure  her — as  the  counter  security  for  the  life  of  the 
master  is  plainly  an  insurance  on  his  life.  Hence  Emerigon,  referring  to 
the  words  of  the  law,  is  fully  justified  in  saying,  "  Par  ou  Ton  voit  que  le 
"  contrat  d'assurance  conmiencoit  a  s'introduire  dans  le  commerce  sons 
"  la  forme  et  la  denomination  du  cautionnement."  Marshall  Pre.  Dis.  p. 
45-6.    Emerigon,  Pref.  p.  xii. 

6 
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whole  of  that  period  had  been  accustomed  to  meet  the  merchants 
of  Italj,  Spain,  France,  and  England,  at  the  staple-towns  they 
had  established  in  Flanders,  Antwerp,  and  Bruges.  That  in 
1597,  and  even  in  1614,  (for  in  that  year  their  original  laws  were 
revised  and  enlarged,  still  omitting  the  subject  of  insurance,)  they 
alone  were  ignorant  of  a  practice  that  had  prevailed  for  centuries 
among  the  merchants  of  the  rest  of  Europe,  it  would  be  irrational 
to  believe:  nor  is  it  difficult  to  assign  the  reasons  for  their  omitting 
at  this  time,  to  make  any  special  regulations  relative  to  insurance. 
An  ample  ordinance  on  that  subject  was  published  at  Antwerp, 
under  the  authority  of  Philip  II.  in  the  year  1563,  apd  the  con- 
jecture is  more  than  probable  that  the  rules  of  this  ordinance 
were  adopted  and  deemed  sufficient  by  all  the  merchants  of  the 
north  of  Europe.  Of  the  existence  and  provisions  of  such  an 
ordinance,  in  a  city  which  was  then  a  place  of  common  and  chief 
resort,  they  could  not  have  been  ignorant.(a) 

The  ordinances  of  Barcelona,  it  has  been  already  stated,  are  the 
most  ancient  of  all  existing  laws  that  treat  expressly  of  insurance. 
But  it  cannot  be  said  that  their  value  is  in  proportion  to  their  anti- 
quity. Although  the  last  of  these  ordinances  repeals  all  prior 
ordinances,  and  declares  that  the  regulations  then  enacted, 
shall  alone  be  observed,  it  embraces  in  truth  but  a  very  small  por- 
tion of  the  entire  subject,  nor  can  it  be  denied  that  many  of  its 
provisions  breatlic  the  narrow  and  exclusive  spirit  of  an  age  in 
which  the  true  principles  of  commercial  freedom  were  little  un- 
derstood. 

Mr.  Magens,  an  eminent  merchant,  and  author  of  a  valuable 
essay  on  insurance,  has  published  in  his  second  volume  a  trans- 
lation of  nearly  all  the  foreign  ordinances  on  that  subject,  that 
are  known  to  exist.  Of  the  ordinances  thus  collected,  those  of 
Florence,  Antwerp,  Spain  and  Genoa,  are  prior  in  date  to  the 
French  ordinance  of  the  marine,  and  those  of  Middleburgh,  Rot- 


(fl)  Hamburgh,  the  chief  of  the  Hansetowns,  had  no  special  code  of 
insurance  law  until  1731.  Previous  to  that  period  we  have  the  testimony 
of  Beneck^  that  tlie  contract  was  governed  by  the  usages  of  Antwerp— 
"  secondo  gli  usi  della  Borsa  d'Anvers.^'     1  Beneck^  Introduc.  p.  14. 
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terdam,  Amsterdam,  Coningsburgli,  Hambyrgh  and  Stockholm, 
were  subsequently  published  at  different  periods.  Although  vary- 
ing greatly  in  extent  and  merit,  these  ordinances  all  deserve  to  be 
known  and  consulted.  They  contain  the  substance  of  the  law  of 
insurance,  as  it  now  prevails  in  the  respective  countries  and  places 
for  which  they  were  originally  enacted,  and  in  cases  where  they 
agree,  supply  the  clearest  evidence  of  that  general  usage  that  we 
ourselves  are  bound  to  follow. 

In  the  year  1681,  in  the  reign  of  Louis  XIV.,  and  under  the 
auspices  of  the  illustrious  Colbert,  the  celebrated  Ordinance  of  the 
Marine  was  first  published.  It  deserves  a  higher  character  and  is 
entitled  to  far  more  ample  praise  than  any  of  those  that  have  been 
hitherto  mentioned.  It  is  probably  the  first  complete  code  of 
maritime  and  commercial  law  that  was  ever  attempted  to  be 
framed,  and  when  we  consider  the  originality  and  extent  of  tlie 
design,  and  the  ability  with  which  it  is  executed,  we  shall  not  hesi* 
tate  to  admit,  that  it  deserves  to  be  ranked  among  the  noblest 
works  that  legislative  genius  and  learning  have  yet  accomplished. 
The  names  of  the  authors  of  this  admirable  work,  except  by  vague 
conjecture,  are  still  unknown,  and  it  is  impossible  not  to  sharet  he 
natural  regret  of  Valin,  that  from  their  own  modesty,  and  the 
silence  and  neglect  of  their  cotemporaries,  they  have  been  de- 
prived of  the  fame  to  which  their  labors  so  justly  entitle  them.(a) 

Perhaps  the  most  valuable  portion  of  this  ordinance  is  that 
which  relates  to  insurance,  and  of  this  no  more  striking  proof  can 
be  given  than  results  from  the  fact  that  the  framers  of  the  present 
commercial  code  of  France  have  adopted  these  chapters  of  the 
ordinance,  not  merely  as  the  basis,  but  as  the  substance  of  theur 
own  labors  on  the  same  subject.  They  have  made  many  changes 
of  language  and  some  few  in  arrangement,  but  with  these  excep- 


(a)  "  Combien  ne  seroit  il  pas  a  souhaiter  que  nons  pussions,  payer  a  la 
memoiredesRedactexirs  decette  precieuse  collection  le  tributde  louange 
d'estime  et  de  respect,  qu'ils  out  merite  k  si  juste  titre.  Mais  par  una 
fatality  inconc^vable  les  noms  de  ces  grands  hommes  ne  sont  pas  par- 
venus jusqu'd  nous."    Valin,  Pref.  p.  4. 
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tions,  the  provisions  of  the  two  codes  are  Dearly  identical ;  the 
alterations  are  so  few  that  they  scarcely  deserve  our  attention.(a) 

That  ader  the  lapse  of  more  than  a  century,  during  which  the 
bounds  of  commerce  were  greatly  enlarged,  and  cases  of  insu- 
rance in  proportion  multiplied,  no  further  changes  or  additions 
were  deemed  necessary,  may  well  excite  our  surprise.  It  is  a 
distinct  admission  by  men  admirably  qualified  to  judge,  that  such 
were  the  comprehensive  views,  such  the  prospective  wisdom  of 
tlie  authors  of  the  original  work,  that  in  the  execution  of  their 
plan,  they  at  once  foresaw  and  reached  the  limits  of  theoretic  ex- 
cellence. Yet  while  this  praise  is  bestowed  on  the  Ordinance,  it 
must  not  be  supposed  that  it  is  entirely  free  from  the  usual,  per- 
haps necessary,  defects  of  written  laws.  Ample  as  it  is,  it  is  far 
from  embracing  the  whole  subject  of  which  it  treats.  Much  ad- 
ditional learning  and  research  are  necessary  to  enable  us  even  to 
understand  its  provisions,  and  a  still  larger  portion  of  both  to  ena- 
ble us  to  apply  with  confidence  and  safety,  the  rules  and  princi- 
ples it  has  established.  In  truth,  nearly  every  written  law  on 
a  complex  subject,  requires  a  commentary — a  commentary  that 
study,  reflection,  and  experience  can  alone  supply. 

The  most  important  of  the  foreign  laws,  and  which  has  super- 
seded in  France  the  ordinance  of  the  marine,  the  Code  de  Com- 
merce, yet  remains  to  be  noticed. 

It  was  framed  not  only  under  the  authority,  but  in  a  measure 
with  the  personal  co-operation  of  Napoleon,  and  remains  a  monu- 
ment of  his  glory,  that  even  the  enmity  of  his  immediate  succes- 
sors dared  not  demolish  or  deface.  It  is  still  in  force  not  only  in 
France,  but  in  Belgium,  and  in  the  larger  part  of  Italy,  and  has 
influenced  materially  the  legislation  of  other  nations  of  Europe. 
On  the  history  and  excellence  of  a  code  so  recent  and  so  gene- 
rally known,  it  is  not  my  intention  to  dilate ;  it  is  sufficient  to  say, 
that  it  merits  pre-eminently  the  attention  and  study  of  all  who 


(a)  Alauzet  says :  "  Le  title  10  de  code  de  commerce,  qu'  s'occupe  de 
ce  contrat  ne  fit  presque  que  repeter  les  decisions  de  rordinance  sanf 
qaelques  legeres  modifications  presque  toutes  indique^s  dans  le  commen- 
taire  de  Valin."    Alauzet  Traite.  Gen.  Tom.  1,  p.  112. 
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wish  to  acquire  a  general  kaowledge  of  commercial  law.  On 
other  subjects  than  that  of  insurance,  it  is  bj  no  means  a  mere 
transcript  from  the  ordinance  of  Louis  XIV.  It  corrects  many 
errors  and  supplies  numerous  omissions  and  defects,  and  in  the 
scientific  beautj  of  its  arrangement,  the  luminous  precision  of  its 
language,  and  the  liberality  and  wisdom  of  its  provisions,  it  stands, 
and  probably  will  long  continue  to  stand,  unrivalled  and  alone.(a) 

The  next  principal  source  whence  the  law  of  insurance  is  de- 
rived, are  the  treatises  and  essays  in  foreign  languages,  and  in  our 
own  on  insurance,  bottomry,  and  other  closely  related  subjects  of 
commercial  and  maritime  law.  But  these  productions  are  in 
truth  so  numerous,  that  far  from  attempting  a  critical  estimate 
of  their  merits,  I  shall  not  pretend  even  to  enumerate  their  au- 
thors and  titles. 

The  most  ancient  treatise  in  any  modern  language  on  insurance 
is  that  entitled  *'  Le  Guidon  de  la  Mer,"  which  was  published  in 
1671  by  Cleirac,  a  learned  advocate  of  Rouen,  in  the  second 
part  of  his  useful  work  on  the  usages  and  customs  of  the  sea. 
No  certain  account  is  given  by  Cleirac  of  the  author  or  origin  of 
this  treatise,  but  from  the  character  of  the  style  and  other  circum- 
stances of  internal  evidence,  it  was  probably  written  near  the  close 
of  the  preceding  century.  It  is  in  many  respects  a  remarkable 
production.  Though  small  in  extent  as  compcu-ed  with  modem 
works,  it  is  a  well  arranged  and  elaborate  essay.  The  rules  that 
it  contains,  are  stated  with  singular  clearness  and  precision,  and 
many  of  them  have  entered  into  the  general  law  of  insurance. 
As  compared  with  the  present  state  of  the  science,  it  is  of  course 
imperfect  and  defective ;  yet  it  contains  a  much  larger  body  of 
law  than  a  cursory  perusal  would  lead  us  to  imagine — nor  in 
reading  it  with  due  care,  can  we  fail  to  be  struck  by  the  conviction 

(a)  Since  the  French  code,  two  commercial  codes  of  great  value  have 
been  promulgated  in  Europe.  That  of  Spain,  adopted  1829,  and  that  of 
Holland,  which  was  substituted  for  the  Code  de  Commerce,  on  the  Ist  of 
October,  1838.  M.  Pardessus  extols  highly  the  Spanish  "Codigo  de 
Comercio,"  but  Alauzet  assigns  a  still  higher  value  to  the  code  of  Hol- 
land, which  he  evidently  considers  as  the  most  perfect  law  that  has  hitherto 
been  framed  on  the  subject    Traite  Gen^  Tom.  1,  p.  114 — 118. 
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that,  iD  order  to  supply  tlic  materials  necessary  to  its  production, 
the  practice  of  insurance  must  have  existed  in  France  for  a  long 
anterior  period. 

The  notes  of  Cleirac  on  Le  Guidon  are  valuable  and  learned, 
but  are  not  equal  in  the  extent  of  research  to  his  commentary  on 
the  laws  of  Oleron. 

Most  of  the  older  treatises  on  commercial  law,  and  even  some 
that  were  first  published  in  the  earlier  period  of  the  last  century, 
according  to  the  former  custom  of  the  learned  of  Europe,  are 
written  in  Latin  ;  and  of  the  authors  who  have  thus  written,  the 
most  eminent  of  those  who  have  treated  specially  of  marine  insu- 
rance, are  Santerna,  Straccha,  Roccus,  Stypmannus,  Loccenius, 
Casaregis,  and  Bynkershoeck.(a)  Of  the  essay  of  Roccus,  com- 
monly called  his  notes,  an  excellent  translation  has  been  published 
by  an  eminent  lawyer  of  Philadelphia  ;(6)  but  I  am  not  aware 
that  any  translation  has  appeared  of  any  of  the  treatises  or  disser- 
tations of  any  of  the  otiier  writers  that  I  have  named.  Nor  can  it 
be  denied  that  their  works,  as  well  as  those  of  many  other  authors 
of  the  same  class,  are  in  a  great  measure  unknown  to  the  Ameri- 
can lawyer.  It  has,  however,  been  truly  remarked,  and  we  may 
console  our  ignorance  with  the  reflection,  that  the  utility  of  these 
writings  has  been  in  a  great  measure  superseded,  as  well  as  their 
fame  eclipsed,  by  the  more  systematic  and  copious  treatises  that 
modern  languages  and  times  have  produced. 

The  writers,  to  whom  the  science  of  commercial  law  is  proba- 
bly under  the  deepest  obligations,  are  the  eminent  and  well  known 
French  jurists,  Pothier,  Yalin,  and  Emerigon.  To  express  my 
sense  of  the  peculiar  and  distinctive  merits  of  these  celebrated 

(a)  Alauzet  says  that  Santerna  and  Straccha  "  sent  les  deux  premiers 
"  autenrs  que  aient  ecrlt  sur  les  assurances."  The  exact  date  of  the  first 
publication  of  Sautema's  treatise,  entitled  "  Tractatus  perutilis  et  quo- 
"  tidianus  de  Assecurationibus,"  is  unknown ;  but  it  could  not  have  been 
later  than  the  beginning  of  the  16th  century.  Straccha  frequently  refers 
to  Santerna.  His  work,  "  de  Assecurationibus,"  is  contained  in  the  col- 
lected edition  of  his  works,  printed  at  Lyons  in  1666 ;  but  it  had,  no  doubt, 
been  published  before  as  a  separate  treatise. 

(h)  Joseph  R.  Ingersoll,  Esq. 
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writers,  I  shall  borrow  the  language  of  the  distinguished  author 
of  the  Commentaries  on  American  Law,  in  the  conviction  that  his 
criticism  and  praise  carry  with  them  an  authority  that  will  not  be 
disputed,  and  are  expressed  in  terms  more  select  and  appropriate 
than  I  could  hope  to  employ.  "  Valines  copious  commentary  (such 
is  the  commencement  of  the  passage  I  extract,)  upon  that  part  of 
the  ordinance  of  Louis  XIV.,  which  relates  to  insurance,  is  deser- 
ving of  great  attention  ;  and  it  has  uniformly,  and  every  where, 
received  the  tribute  of  the  highest  respect  for  the  good  sense,  sound 
learning,  and  weight  of  character  which  are  attached  to  his  lumi- 
nous reflections.  Pothier's  essay  on  insurance  is  a  concise,  per- 
spicuous, accurate  and  admirable  elementary  digest  of  the  princi- 
ples of  insurance ;  and  it  contains  the  fundamental  doctrines, 
and  universal  law  of  the  contract.  But  the  treatise  of  Emerigon 
Yerj  far  surpasses  all  preceding  works  in  the  interest,  value,  and 
practical  application  of  its  principles.  It  is  the  most  elaborate, 
learned,  and  finished  production  on  the  subject.  He  professedly 
carried  his  researches  into  the  antiquities  of  the  maritime  law,  and 
illustrated  the  ordinances  by  what  he  terms  the  jurisprudence  of 
the  tribunals ;  and  he  discussed  all  incidental  questions,  so  as  to 
bring  within  the  compass  of  his  work  a  great  portion  of  interna- 
tional and  commercial  law  connected  with  the  doctrines  of  insu- 
rance. In  the  language  of  Lord  Tenterden,  no  subject  in  Emeri- 
gon is  discussed  without  being  exhausted ;  and  the  eulogy  is  as 
just  as  it  is  splendid."  The  Commentator  proceeds  to  say  that 
Valin  and  Emerigon  were  contemporaries,  and  were  united  by  the 
ties  of  personal  intimacy,  as  well  as  by  the  similarity  of  their  pur- 
suits, and  that  it  is  difficult  to  peruse  the  testimony  which  Valin 
has  borne  to  the  moral,  as  well  as  the  literary  and  professio.nal 
accomplishments  of  Emerigon,  without  being  sensibly  touched 
with  the  generosity  of  their  friendship. (a) 

(a)  3  Kent's  Comment.,  p.  348.  Since  the  time  of  Emerigon,  nume- 
rous treatises,  relative  tp  marine  insurance,  have  been  published  4n 
France — that  to  which  the  highest  value  and  authority  are  attributed,  is 
the  title  "  Des  assurances  maritimes,"'in  the  3d  volume  of  M.  Pardessus' 
"  Cours  de  droit  commercial."    The  "  Cours  de  droit  commercial  man- 
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Notwithstanding  the  just  praise  that  has  been  bestowed  on  the 
jurists  of  France,  it  is  to  Germany  that  the  glory  probably  belongs 
of  having  produced,  within  a  recent  period,  the  most  comprehen- 
sive and  perfect  work  on  insurance  and  maritime  loans  that  has 
yet  appeared.     It  is  at  once  the  most  scientiOc  and  the  most 
practical,  the  most  copious  and  accurate,  the  most  original  and 
profound.     The  object  of  this  admirable  work,  is  not  only  to  ex- 
hibit fully  the  laws  and  usages  of  all  the  commercial  nations  of 
Europe  in  relation  to  the  subjects  of  which  it  treats,  but  from  a 
comparison  of  their  various  and  sometimes  conflicting  provisions 
and  a  searching  inquiry  into  the  reasons  on   which  they   are 
founded,  to  deduce  and  ascertain  the  principles,  that  from  their 
superior  equity  or  certain  utility  ought  to  be  universally  adopted. 
It  abounds  in  new  and  striking  reflections,  and  it  displays  powers 
not  only  of  laborious  research,  but  of  analysis,  comparison  and 
generalization,  that  give  to  the  author  a  just  title  to  be  ranked  in 
the  small  class  of  patient  and  original  thinkers.     The  volumes  of 
this  work  appeared  at  Hamburgh  in  successive  years,  beginning 
in  1805,  but  the  complete  edition  in  five  volumes,  was  not  pub- 
lished until  1810.     Its  title  translated  is,  /<  A  System  of  Insu- 
rances and  Maritime  Loans  deduced,  as  well  from  the  nature  of 
the  subject  as  the  law  and  usages  of  Hamburgh,  and  the  princi- 
pal commercial  nations  of  Europe,  and  adapted  to  the  use  of  In- 
surers^ Merchants  and  Lawyers,"  and  this  title  well  expresses  the 
character  and  extent  of  the  work.      Its  author  was  William 


time"  of  Bonlay  du  Paty,  the  3d  and  4th  volumes  of  which  relate  chiefly 
to  insurance,  and  the  "  Traite  General  des  Assurances"  of  Alauzet,  are  also 
worlds  of  great  merit ;  and  the  latter  contains  some  striking  and  original 
views  as  to  the  extension  of  the  contract  of  insurance  to  many  subjects 
to  which  it  has  not  hitherto  been  applied.  In  Italy,  also,  several  estimable 
treatises  have  appeared.  The  most  extensive  and  scientific  is  that  of 
Baldasseroni,  in  5  volumes.  The  two  first  are  devoted  to  marine  insu- 
rance—the third  to  maritime  loans  and  average,  and  the  two  last  are  occu- 
pied by  judicial  decisions,  and  a  translation  of  most  of  the  ordinances  on 
insurance.  Baldasseroni  is,  probably,  the  first  of  the  continental  writers 
who  has  referred  to  the  English  decisions  and  writers.  He  has  availed 
himself  largely  of  the  labors  of  Mr.  Park. 
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Benecke,(a)  a  merchant  of  Hamburgh,  who  shortly  after  the  com- 
pletion of  his  labors,  removed  to  the  citj  of  London,  and  pub- 
lished there,  in  1824,  his  well  known  and  valuable  treatise  *'  On 
the  Principles  of  Indemnity  in  Marine  Insurance,  Bottomry,  and 
Respondentia,*'  a  treatise,  which  although  principally  extracted 
from,  is,  in  fact,  an  inconsiderable  portion  of  his  original  work. 
An  excellent  translation  in  Italian  of  the  system  of  Benecke,  was 
published  at  Trieste,  in  1828,  by  Antonio  Rosetti,  a  merchant  of 
that  city,  and  it  is  from  this  translation  that  I  have  acquired  the 
knowledge  I  possess,  of  the  contents  and  merits  of  the  ori- 
ginal. The  production  of  such  a  work  as  the  system  of  Benccko 
by  one  merchant,  and  its  translation  by  another,  are  circumstan- 
ces that  may  justly  be  regarded  as  characteristic  of  the  age  in 
which  we  live,  and  while  they  justify  the  pride,  should  excite  n 
generous  emulation  in  the  minds  of  those  who  belong,  or  expect 
to  belong,  to  the  profession  which  they  dignified  and  adorned. (6) 
The  oldest  work  on  commercial  law  in  the  English  language, 
is  the  Lex  Mercatoria  of  Gerard  Malines,  a  merchant  of  London, 
of  which  the  first  edition  was  published  in  1621.  In  the  present 
state  of  the  science,  the  observations  in  this  work  on  Marine  In- 
surance cannot  be  said  to  possess  any  importance,  but  the  whole 
work  as  an  object  of  historical  and  antiquarian  curiosity^  is  by  no 
means  destitute  of  value.  Among  other  facts,  it  is  interesting  to 
know  that  in  the  time  of  Malines,  the  rate  of  premium  on  ordi- 
nary voyages  varied  from  9  to  12  per  cent.  Rates  so  exorbitant 
compared  with  those  of  modem  times,  seem  at  first  to  afibrd  a 

(a)  My  subsequent  examination  of  the  labors  of  Benecke,  has  satisfied 
me  that  his  work  is  not  quite  so  original,  as  its  first  perusal  led  me  to  believe. 
He  has  appropriated  nearly  the  whole  of  Mr.  Marshairs  treatise,  copying 
not  merely  his  statements  of  the  decisions,  but  borrowing  his  reflections 
and  critical  remarks,  and  he  has  not  stated  the  extent  of  his  obiigations 
so  explicitly  as  he  ought  to  have  done.  With  this  deduction,  however, 
his  work  still  remains  the  most  copious,  instructive  and  luminous,  that  has 
hitherto  been  published. 

(b)  The  most  recent  German  work  on  Insurance  is  the  "  See-Asseuranz 
Rechts,"  of  Meno  Pohls,  J.  U.  D.,  in  two  volumes,  8vo.,  Hamburgh, 
1840.  It  is  scholastic  and  obscure,  but  learned  and  accurate,  and  I  shall 
have  frequent  occasion  to  refer  to  it. 

vo  L.   I,  7 
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■triking  proof  either  of  tbe  iDcreased  security  of  navigation,  or 
of  a  vast  improYement  in  the  knowledge  of  its  actual  risks  :  jet 
npon  reflection  it  seems  more  probable  that  it  is  to  the  extension 
of  the  bounds  and  subjects  of  commerce,  and  consequently  of 
the  practice  of  insurance,  that  the  great  reduction  in  the  rates  of 
premium,  is  chiefly  to  be  ascribed. 

It  is  not  my  intention  to  notice  the  numerous  works  on  com- 
mercial law  treating  more  or  less  fully  of  marine  insurance,  which 
were  published  in  England  in  the  long  interval  between  the  age 
of  Malines  and  the  publication  of  the  celebrated  compilation  of 
Park.  Most  of  these  works  had  a  certain  value  when  published ; 
but  none  of  them,  with  the  exception  of  the  volume  of  Magens 
containing  the  Foreign  Ordinances  of  Insurance,  can  be  consider- 
ed as  the  sources  whence  the  lawyer  or  merchant  of  the  present 
day  can  find  it  necessary  or  expedient  to  derive  his  information. 
From  motives  of  liberal  curiosity,  they  may  still  be  consulted,  but 
with  a  view  to  actual  instruction,  their  utility  has  been  long  su- 
perseded. 

In  1786  Mr.  Park,  an  eminent  lawyer  who  was  afterwards  raised 
to  the  office  of  judge  of  the  Court  of  Common  Pleas  in  England, 
published  the  first  edition  of  his  System  of  the  law  of  insurance 
which  in  successive  editions  he  afterwards  greatly  enlarged  and 
improved.  Thi»  work  is  voluminous  and  elaborate,  and  on  a 
cursory  inspection,  seems  to  comprise  a  full  examination  of  the 
law  of  insurance  in  all  its  branches ;  yet  it  is  in  truth  little  more 
than  a  compilation  of  cases  and  decisions,  arranged  under  differ- 
ent titles  and  divisions,  and  has  few  claims  to  the  character  and 
praise  of  a  complete  and  scientific  treatise.  It  is  an  exposition  of 
the  law  of  insurance,  not  as  deduced  from  the  nature  of  the  sub- 
ject, and  the  general  usage  of  commercial  nations,  but  as  it  ap. 
pears  in  casea  adjudged  in  the  courts  of  England,  which  are  set 
forth  and  recited  in  all  their  minutest  and  most  unimportant  de- 
tails. It  is  seldom  that  Mr.  Park  attempts  to  examine  or  question 
the  authority  of  the  cases  that  he  quotes,  or  to  explain  or  reconcile 
their  apparent  contradictions,  and  on  questions  not  expressly 
adjudicated,  he  scarcely  ventures  an  opinion,  and  never  considers 
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or  discusses  tbem  with  a  view  to  their  satisfactorj  decision.  It 
is  doubtless  true,  that  Mr.  Park  is  entitled  to  the  praise  of  heing 
the  first  artist  who  endeavoured  to  reduce  the  English  law  of  in- 
surance to  the  beauty  or  order  of  a  regular  science,  but  it  is  in 
the  originality  of  the  attempt,  I  apprehend,  that  its  principal  merit 
consists.  And  it  is  as  a  laborious  and  faithful  collection  of  cases 
and  not  from  its  scientific  excellence,  that  his  work  retains  its  use 
and  value. 

It  was  with  the  avowed  design  of  supplying  the  defects  in  the 
work  of  Mr.  Park,  that  Mr.  Sergeant  Marshall  published,  in  1802, 
his  valuable  Treatise  on  the  law  of  insurance — a  production  that, 
in  its  actual  execution,  corresponds  in  a  measure  with  the  design 
of  its  author.  In  all  the  constituent  qualities  of  excellence,  in 
style,  arrangement,  perspicuity  and  logic,  the  Treatise  of  Marshall 
seems  greatly  superior  to  the  System  of  his  predecessor.  Mr. 
Marshall  subjects  many  of  the  cases  that  he  cites  to  a  searching 
analysis,  inquires  fully  into  the  reasons  on  which  they  are  founded, 
and  compares  them  with  the  essential  nature  of  insurance,  and 
the  laws  and  usages  of  other  nations ;  and  his  object  throughout 
his  work,  is  to  found  the  science  that  he  teaches,  not  on  the  mere 
authority  of  decisions,  sometimes  conflicting  and  sometimes  arbi- 
trary, but  on  the  basis  of  principles,  immutable  and  universal. 

Since  the  publication,  on  which  I  have  commented,  no  work  on 
marine  insurance,  that  has  attained  any  station  of  authority,  with 
the  exception  of  the  treatise  of  Benecke,  already  mentioned,  has 
been  published  in  England  ;  but  in  our  own  country  a  work  has 
appeared  that,  by  the  general  judgment  of  the  profession,  is  already 
ranked  with  the  System  of  Park  and  the  Treatise  of  Marshall ; 
and  from  its  character  of  permanent  utility,  it  well  merits  the 
place  it  has  attained.  I  refer  to  the  well  known  treatise  of  Mr. 
Phillips,  of  Boston,  which  was  first  published  in  a  single  volume 
in  1825,  but  has  been  greatly  enlarged  and  improved  in  the  last 
edition,  in  two  volumes,  published  in  1840.  In  addition  to  the 
English  cases  of  Park  and  Marshall,  the  treatise  of  Mr.  Phillips 
embraces  a  full  collection  of  American  decisions ;  nor  is  it  by  any 
means,  to  be  regarded  as  a  mere  compilation  of  cases.     It  is  a 
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work  of  reasoning  as  well  as  of  research,  and  conveys  much  prac- 
tical information  that  will  be  sought  for  in  vain  from  preceding 
writers.  To  the  American  insurer,  as  well  as  practising  lawyer, 
it  is,  from  its  constant  utility,  a  necessary  companion. 

To  those  who,  by  a  vigorous  exercise  of  reflection*  are  compe- 
tent to  grasp  the  knowledge  of  principles  without  a  minute 
examination  of  the  cases  and  decisions  from  which  they  are 
extracted,  the  compendium  of  the  law  of  insurance,  in  the  third 
volume  of  the  Commentaries  of  Kent,  may  be  safely  recommended 
as  worthy  of  their  entire  confidence  and  most  diligent  study  ;  nor 
pan  its  merits  be  described  in  language  more  forcible  and  just, 
than  the  author  has  himself  applied  to  the  treatise  of  Roccus. 
"  It  is  distinguished  by  the  soundness  of  its  logic,  its  admirable 
precision,  and  vast  power  of  compression.^' 

The  mention  of  his  Commentaries,  and  the  recollection  of  the 
judicial  labors  of  their  author,  have  suggested  a  theme  on  which, 
were  I  not  restrained  by  obvious  motives,  I  should  deem  it  a  privi- 
lege to  expatiate.  It  is  not  now  the  time  for  pronouncing  a  fitting 
and  discriminative  eulogy  on  the  services  and  character  of  this 
venerated  man  ;  but  when  that  period — a  period,  I  trust,  still  dis- 
tant— shall  arrive,  narrow  must  be  the  understanding,  or  perverted 
the  heart  of  the  American  lawyer,  who  will  not  rejoice  to  confess 
our  debt  of  gratitude  to  him,  who,  by  the  example  of  a  pure  and 
spotless  life,  OS  well  ashy  his  labors  and  his  writings,  has  ennobled 
the  character,  and  exalted  the  dignity  of  our  common  profession. 

The  adjudged  cases,  in  the  reported  decisions  of  the  courts  of 
Common  Law  in  England  and  in  the  United  States,  constitute 
by  far  the  richest  and  most  abundant  source  whence  the  law  of 
insurance  as  it  now  exists  is,  or  can  be  derived.  On  the  advan* 
tages  to  be  gained  from  an  attentive  study  of  foreign  laws  and 
foreign  jurists,  I  have  already  dwelt ;  yet  if  a  perfect  system  of 
the  law  of  insurance,  in  all  iu  extent,  and  in  all  its  branches,  shall 
ever  be  constructed,  the  judicial  decisions  to  which  I  refer,  will  be 
found  to  supply  its  most  extensive  and  choicest  materials,  and  it 
is  principally  from  the  English  reports  that  these  materials  must 
be  drawn.     It  is,  however,  a  remarkable  fact,  that  the  cases  of 
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insurance  that  have  arisen,  and  been  decided  in  the  courts  of  the 
United  States  during  the  present  century,  are  at  least  as  numerous, 
and  certainly  as  important  and  difficult,  as  those  that  have  occur- 
ed  in  England  during  the  same  period.(a)  Many  of  these  cases 
have  called  forth  the  highest  efforts  of  forensic  ability  and  learn- 
ing, and  in  many  the  opinions  of  the  judges,  and  the  arguments 
of  counsel,  have  displayed  an  extent  of  learning  and  research,  a 
comprehensive  knowledge,  and  discriminative  application  of  prin- 
ciples that  justify  the  assertion,  that  in  no  country  has  the  study 
of  commercial  law  as  a  science,  been  more  thoroughly  and  suc- 
cessfully pursued  than  in  our  own. 

That  some  erroneous  decisions  have  not  been  made,  it  is  far 
from  my  intention  to  affirm.  In  the  course  of  these  Lectures  I  shall 
have  occasion  to  show,  and  to  express  my  regret,  that  on  some 
questions  we  have  departed  widely  from  the  general  law  of  insu- 
rance, and  have  permitted  rules  to  be  introduced,  that  violate  the 
essential  nature  of  the  contract  and  deeply  impair  its  utility ;  but 
the  errors  to  which  I  refer  are  by  no  means  so  numerous  or  grave, 
as  to  affect  the  truth  of  the  praise  to  which  the  American  de- 
cisions on  commercial  law  are  generally  entitled. 

On  the  benefits  that  have  resulted  to  society,  from  the  intro- 
duction of  insurance,  it  is  not  necessary  that  I  should  long  dwell. 
They  are  obvious  and  undeniable — not  a  matter  of  speculation, 
but  of  experience  and  knowledge.  It  is  commonly  said  that  the 
chief  advantage  of  insurance  is,  that  it  divides  among  several 
persons  a  maritime  loss,  that  if  suffered  to  fall  with  undimi- 
nished weight,  might  crush  the  individual  owner  or  merchant ;  but 
although  from  motives  of  humanity,  we  may  rejoice  that  .many 
are  thus  saved  from  the  ruin  in  which  they  might  otherwise  be  in- 
volved, it  is  not  in  this  division  of  the  loss  that  the  public  benefit 
of  insurance  consists.     Where  the  insurers  and  the  assured  be- 


(a)  The  reader  may  satisfy  himself  of  the  truth  of  this  assertion,  by 
comparing  the  insurance  cases  in  the  reports  of  New- York,  Massachu- 
setts, Pennsylvania,  Maryland,  and  of  the  Supreme  Court  of  the  United 
States,  from  the  beginning  of  this  century  to  1840,  with  those  to  be  found 
in  the  English  reports,  daring  the  same  period. 
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long  to  the  same  countrj,  it  is  manifest  that  the  deduction  from 
the  national  capital,  or  in  other  words,  the  loss  to  the  nation,  is 
precisely  the  same,  whether  it  be  cast  upon  an  indiyidual  or  dis- 
tributed among  manj.  The  benefit  that  the  nation  derives  from 
insurance  is,  that  it  extends  and  enlarges  to  the  utmost  limits  oi 
profitable  enterprise,  the  commerce  that  it  protects.  Trusting  to 
the  security  that  it  affords,  thousands  are  induced  to  embark  in 
mercantile  pursuits,  from  which  the  want  of  means,  or  the  dread 
of  loss,  would  otherwise  have  repelled  them.  It  is  insurance  that 
supplies  courage  to  the  timid,  and  capital  to  the  needy,  and  in  the 
competition  that  ensues  every  source  of  legitimate  gain  is  certain 
to  be  explored,  every  outlet  of  profitable  adventure  to  be  dis- 
covered and  followed.  To  estimate  the  value  of  marine  insu- 
rance, we  must  not  look  merely  at  the  amount  of  the  losses  for 
which  it  provides  a  compensation,  but  at  the  number  and  success 
of  the  voyages  that  it  prosecutes  and  protects,  and  at  the  amount 
and  value  of  the  commodities  that  it  creates,  exports  and  returns. 
Those  who  are  the  enemies  of  credit  in  every  shape,  who  believe 
that  confidence  should  never  be  reposed  because  it  may  always  be 
abused,  if  consistent  with  themselves,  may  desire  that  insurances 
were  abolished  or  unknown,  but  those  who  believe  with  me,  that 
credit,  in  one  or  other  of  its  multiplied  forms,  has  cleared  our 
forests,  cultivated  our  fields,  and  built  our  cities,  will  also  rejoice 
with  me,  that  credit  in  the  form  of  insurance,  the  confidence  re- 
posed in  the  assured  and  the  financial  credit  his  policy  gives  him, 
has  spread  our  canvass  over  the  ocean,  and  made  our  flag  a  wel- 
come visitant  in  every  port  of  the  civilized  world. 

The  distinguished  jurists  who  framed  the  title  of  insurance 
as  it  now  appears  in  the  commercial  code  of  France,  closed 
their  report  to  the  council  of  state,  with  a  brilliant  eulogy  on  the 
beneficent  contract  to  which  their  labors  had  been  devoted.  This 
eulogy  is  somewhat  rhetorical  and  figurative,  and  to  a  taste  strictly 
attic,  may  seem  extravagant,  yet  in  the  language  of  poetry  it  utters 
the  conclusions  of  experience  and  truth.  Somewhat  altered  and 
expanded  it  shall  form  the  close  of  this  discourse. 

Marine  insurance  may  justly  be  deemed  one  of  the  noblest 
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creations  of  human  genius.  From  a  lofty  height  it  surveys  and 
protects  the  commerce  of  the  world.  It  scans  the  heavens,  it 
consults  the  seasons,  it  interrogates  the  ocean,  and  regardless  of 
its  terrors  or  caprice,  defines  its  perils  and  circumscribes  its  storms. 
It  extends  its  cares  to  every  part  of  the  habitable  globe,  studies 
the  usages  of  every  nation,  explores  every  coast,  sounds  every 
harbor.  To  the  science  of  politics,  it  directs  a  sleepless  atten- 
tion ;  it  enters  the  councilsof  monarchs,  watches  the  deliberations 
of  statesmen,  weighs  their  motives  and  penetrates  their  designs. 
Founding  on  these  vast  materials  its  skilful  calculations,  secure 
of  the  result,  it  then  addresses  the  hesitating  merchant :  "  Dismiss 
your  anxiety  and  fears :  there  are  misfortunes  that  humanity  may 
deplore,  but  cannot  prevent  or  alleviate.  Such  are  not  the  disas- 
ters you  dread  to  encounter.  Trust  in  me  and  they  shall  not 
reach  you.  Summon  all  your  resources,  put  forth  all  your  skill, 
and  with  unfaltering  courage  pursue  your  adventures.  Succeed, 
your  riches  are  enlarged.  Fail,  they  shall  not  be  diminished. 
My  wealth  shall  supply  your  loss.  Rely  on  me,  and  for  your 
sake,  at  my  bidding,  the  arm  of  your  enemies  shall  be  paralyzed, 
and  the  dangers  of  the  ocean  cease  to  exist.** 

The  merchant  listens,  obeys,  and  is  rewarded.  Thousands, 
tempted  by  his  success,  follow  his  example.  Those  whom  it  had 
long  separated,  the  Ocean  now  unites.  The  Quarters  of  the  world 
approach  each  other,  and  are  bound  together  by  the  permanent 
ties  of  mutual  interest  and  mutual  benefits. 
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§  1.  My  design  in  these  Lectures,  is  to  exhibit 
the  principles  and  rules  of  Marine  Insurance,  in 
that,  which  has  seemed  to  me,  their  most  appropriate 
and  logical  order,  and  to  furnish  such  an  explana- 
tion of  the  reasons  on  which  they  are  founded,  as 
my  researches  or  reflections  may  supply.  It  is  not 
my  intention  to  recite  at  large,  the  various  cases  and 
decisions,  in  which  the  rules,  that  I  shall  attempt  to 
explain,  have  been  established  or  admitted ;  but  in 
the  treatment  of  each  branch  of  the  subject,  I  shall 
endeavor  to  comprise  the  whole  of  the  law  that 
properly  belongs  to  it,  and  by  a  diligent  analysis, 
to  discover  the  method  best  suited  to  its  clear  and 
consistent  development.  I  shall  be  careful  through- 
out to  distinguish  the  positions  that  are  established 
and  certain,  from  those  that  are  disputed  or  doubt- 
ful ;  and  upon  questions  not  settled  by  paramount 
authority,  to  separate  those  conclusions  that  rest 
only  upon  general  reasoning,  from  those  that  are 
sanctioned  by  the  usage  of  other  nations,  or  sup- 
ported by  the  concurrent  opinions  of  eminent  jurists. 

§r2.  As  a  necessary  preface  to  that  division  of  the 
subject  which  I  have  adopted,  it  is  proper  to  repeat, 
in  a  more  condensed  form,  the  definition  of  Marine 
Insurance  that  has  already  been  given.  It  is  a  con- 
tract of  indemnity,  in  which  the  insurer,  in  conside- 
ration of  the  payment  of  a  certain  premium,  agrees 
to  make  good  to  the  assured,  all  losses,  not  exceed- 
ing a  certain  amount,  that  may  happen  to  the  sub- 
ject insured,  from  the  risks  enumerated  or  implied 
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in  the  policy,  during  a  certain  voyage  or  period  of 
time.  It  follows  from  this  definition  that  every 
valid  policy  must  specify — 

1.  The  parties  between  whom,  and  on  whose 
account  the  insurance  is  made. 

2.  The  consideration  or  premium  paid. 
8.  The  subject  insured. 

4.  The  amount  insured. 

5.  The  risks  insured  against.     And,  lastly, 

6.  The  voyage  or  period  of  time  during  which 
the  insurance  is  to  continue  in  force. (a) 

To  complete  however  the  legal  dissection  of  the 
policy,  it  will  be  necessary  to  consider,  under  a  sepa- 
rate head,  those  conditions  implied  and  expressed, 
usually  termed  warranties,  on  the  fulfilment  of 
which,  the  validity  of  the  entire  contract  depends. 

These  several  subjects,  although,  for  reasons  that 
will  hereafter  be  explained,  in  an  order  somewhat 
difiering  from  that  in  which  they  have  been  named, 
will  be  treated  in  succession,  and  in  connexion  with 
one  or  other  of  them,  and  according  to  their  actual 
relations,  all  the  usual  clauses  and  stipulations  of 
the  policy,  and  all  the  obligations  implied  as  well 
as  expressed  of  the  parties,  will  be  fully  considered 
and  explained. 

§  8.  There  are,  however,  some  topics  that  cannot 
properly  be  included  in  an  analytical  development 
of  the  contract  itself;  but  which,  as  preliminary  in 
their  nature,  demand  to  be  separately  treated. 
These  I  shall  arrange  and  consider  under  the  fol- 
lowing heads :  1.  The  form  and  execution  of  the 
policy.  2.  The  rules  of  law  applicable  to  its  in- 
terpretation ;    and  lastly,  insurances  void  in  their 

(a)  Note  I. 
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origin^  as  contravening  the  laws  of  the  state  in  which 
they  are  effected.  The  propriety  of  considering  the 
topics  embraced  in  the  first  and  second  of  these  divi- 
sionsy  as  preliminary,  is  too  apparent  to  require  ex- 
planation ;  and  the  reasons  that  have  determined 
me  to  consider  those  embraced  in  the  last,  as  belong- 
ing to  the  same  category,  when  hereafter  stated, 
will  be  found  to  be  satisfactory. 

I.  Of  the  farm  and  executian  af  the  contract. 

§  4.  I  shall  include  under  this  head,  in  addition 
to  the  remarks  that  strictly  belong  to  it,  a  considera- 
tion of  the  construction  and  effect  of  agreements  to 
insure,  and  of  alterations  in  the  policy,  and  shall 
conclude  with  a  few  observations  in  relation  to  the 
necessary  and  usual  clauses  in  English  and  Ameri- 
can policies,  and  a  statement  of  the  more  general 
divisions  of  insurances. 

§  5.  In  this  country,  there  is  no  statute  in  any  of 
the  states  that  requires  that  the  contract  of  insu- 
rance shall  be  in  writing ;  and  upon  the  principles 
of  the  common  law,  an  unwritten,  or  in  technical 
language,  a  parol  agreement  is  doubtless  sufficient; 
but  as  the  usage  of  a  written  contract  has  long  and 
universally  prevailed,  it  has  probably  acquired  the 
force  of  law,  and  it  is  doubtful  whether  an  action 
upon  a  contract,  merely  oral,  would  now  be  sustained. 
Insurance,  as  a  branch  of  the  law  merchant,  we  have 
already  seen,  does  not  depend  solely  on  the  rules 
of  our  municipal  law,  but  upon  questions  not  settled 
by  positive  decisions,  is  governed  by  the  general 
usage  of  the  commercial  world.  Hence  I  adopt 
the  opinion,  that  the  general  and  uniform  practice 
of  merchants,  from  the  earliest  times,  ought  to  be 
considered  as  evidence  of  the  legal  necessity  of  a 
written  contract,  with  the  same  propriety  that  a  bill 
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of  sale  is  held  to  be  necessary  by  the  universal  mari- 
time law  to  pass  a  valid  title  on  the  transfer  of  a 
ship.(a)  There  has  been  no  express  decision  on 
the  point  in  any  of  our  courts,  nor  is  there  more 
than  a  single  case  to  be  found  in  our  reports,  in 
which  the  question  has  been  agitated  ;  and  in  this, 
the  judges  finding  that  they  could  place  their  de- 
cision upon  other  grounds,  purposely  abstained 
from  the  expression  of  an  opinion. (&) 

In  England,  the  necessity  of  a  written  contract 
does  not  rest  solely  on  an  immemorial  usage.  An 
act  of  Parliament  passed  in  the  35th  year  of  George 
III.,  (85  George  III.  c.  63,)  expressly  enacts,  that 
every  contract  or  agreement  for  any  insurance,  lia- 
ble to  a  duty  by  the  terms  of  the  act,  shall  be  en- 
grossed, printed  or  written,  and  shall  be  called  a 
policy  of  insurance,  and  that  every  such  policy 
shall  specify  the  premium,  or  consideration  in  the 
nature  of  a  premium,  paid  or  contracted  for,  the 
particular  risk  or  adventure  insured  against,  and 
the  names  of  the  underwriters,  and  the  sums  in- 
sured ;  and  in  default  thereof,  shall  be  wholly  void* 
Those  provisions  of  the  act  that  impose  a  duty  and 
require  a  stamp,  seem  to  embrace  all  marine  in- 
surances without  an  exception,  whatever  may  be 
the  rate  of  premium  or  the  amount  insured.  In 
France,  the  Code  of  Commerce  not  only  requires 
that  the  contract  be  written,  but  specifies,  with 
minute  particularity,  the  several  facts  and  circum- 
stances that  it  must  express  ;  such  as  the  day  and 
even  hour  of  the  day — whether  before  or  after 
noon — on  which  it  was  executed,  the  name  and 

(a)  Vide  opinion  of  Lord  Stowell,  in  the  caM  of  the  Sisters,  (5  Rob.  Adm. 
R,  155^)  and  the  learaed  note  of  Judge  Storj,  {Ahbolt  an  Shippings  Story^s 
ed-fp.  2, note  1.) 

(6)  Note  n. 
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residence  of  the  assured,  the  name  of  the  vessel 
and  of  the  master,  the  ports  at  which  the  vessel 
shall  be  at  liberty  to  toach  and  trade,  and  other 
similar  facts.  It  is  said,  however,  by  Boulay  Du 
Paty,(a)  that  notwithstanding  these  provisions  of 
the  code,  an  unwritten  agreement,  if  confessed  by 
the  parties,  will  be  executed  by  the  tribunals  ;  and 
according  to  Valin  and  Pothier,(ft)  the  same  con- 
struction was  formerly  given  to  similar  provisions 
in  the  Ordinance  of  the  Marine,  Most  of  the  fo- 
reign ordinances  are  imperative  in  requiring  that  the 
contract  shall  be  in  writing,  and  shall  specify  certain 
enumerated  facts,  and  some  of  them  even  prescribe 
the  form  of  the  policy  or  policies  that  can  alone  be 
used.  The  expediency  of  regulations  thus  minute 
and  special  may  well  be  questioned.  The  restric- 
tions that  they  impose,  judging  from  the  experience 
of  England,  and  our  own,  are  not  required  by  any 
reasons  of  public  utility  ;  and  if  unnecessary,  they 
are  certainly  unwise,  and  perhaps  unjust.(c) 

§  6.  The  policies  in  use  in  different  countries 
are  exceedingly  various  in  form  ;  but  from  this  va- 
riety in  the  form  of  the  contract,  we  are  not  to  infer 
a  similar  variety  in  the  laws  and  usages  by  which 
it  is  governed.  The  law  of  insurance  may  be  sub- 
stantially the  same  in  two  countries  in  which  the 
forms  of  the  policy  widely  differ. 

Where  the  perils  that  an  insurance  shall  cover, 
except  so  far  as  they  are  varied  by  the  special 
agreement  of  the  parties,  are  defined  by  law,  as  is 
the  case  in  most  of  the  countries  of  Europe,  a  valid 
and  sufficient  insurance  may  be  made  by  general 


(a)  3  Boulay  Du  Paty,  246. 

(6)  a  Valin,  20.    Pothier  Traitd  du  Contrat  d' Assurance,  n-  96, 97- 

Cc)  Note  IIL 
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words  ;  but  in  England  and  in  this  country,  as  there 
is  no  similar  law,  a  specification  of  the  risks  is  an 
essential  part  of  the  contract.  Yet  the  risks  which 
the  foreign  laws  definCi  and  those  which  our  poli- 
cies enumerate,  are  in  truth  nearly  identical ;  the 
terms  used  not  only  corresjyond  in  their  usual  mean- 
ing, but  generally  speaking,  in  their  legal  construc- 
tion. In  every  country  of  Europe,  except  England, 
a  double  insurance,  that  is  an  insurance  on  proper- 
ty, and  risks  fully  covered  by  a  prior  policy,  is  pro- 
hibited by  law ;  and  hence  the  policies  of  the 
continent  contain  no  clauses  similar  to  those  in 
our  own  relative  to  prior  and  subsequent  insurances ; 
yet,  by  virtue  of  these  clauses,  our  law,  in  respect 
to  double  insurances,  is  substantially  the  same  as 
the  general  law  of  Europe. 

The  differences  that  exist  between  the  policies  in 
use  in  different  ports  or  cities  of  the  same  country, 
or  of  different  countries  governed  by  the  same  law, 
are  generally  significant  of  a  different  intent,  and 
affect  not  merely  the  form,  but  the  substance  of  the 
contract.  Thus,  the  differences  between  the  Boston 
policies  and  those  of  New-York,  vary  materially  the 
interpretation  of  the  agreement.  The  Boston  poli- 
cies restrict,  in  some  respects,  the  liability  of  the 
insurers,  and  diminish  proportionably  the  rights 
of  the  assured.  The  policies  of  Philadelphia,  Bal- 
timore, and  Charleston,  also  differ  from  those  of 
New-York  ;  and  so  far  as  my  information  extends, 
there  is  not  an  exact  correspondence  between  the 
policies  in  use  in  any  two  of  the  cities  of  the  Union. 
The  extent  of  these  variations,  and  their  effect  on 
the  rights  and  obligations  of  the  parties,  will  here- 
after be  considered. 

In  New-York  the  forms  of  the  policy  in  use  for 
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the  different  subjects  of  insurance  are  distinct  and 
separate,  and  the  practice  deserves  to  be  com- 
mended as  highly  judicious.  Where  a  single  form 
is  used,  and  the  real  subject  of  insurance  is  desig- 
nated only  by  writing  in  the  body  or  margin  of  the 
policy,  questions  may  well  arise,  whether  clauses, 
that  in  their  original  intent  were  applicable  solely 
to  a  different  subject,  may  not,  by  their  adoption  in 
the  contract,  be  applied  wholly  or  in  part,  to  the 
subject  insured,  and  these  questions  may  render  a 
consistent  interpretation  exceedingly  difficult. 

§  7.  The  use  of  printed  forms  for  the  policy,  is 
now  universal,  and  to  the  existence  of  the  usage, 
many  decisions  expressly  refer.  In  these  forms, 
the  necessary  and  usual  clauses,  stipulations  and 
exceptions  of  the  contract,  according  to  the  laws 
and  usages  of  the  place  where  the  insurance  is 
made,  arc  fully  printed,  and  blanks  only  are  left  for 
inserting  the  names  of  the  parties,  of  the  vessel  and 
master,  the  rate  or  amount  of  premium,  the  amount 
and  subject  insured,  and  such  other  facts,  as  by  law 
or  usage  are  necessary  to  be  specified  to  render  the 
agreement  valid.  When  a  general  application  for 
insurance  is  made,  it  refers  in  the  judgment  of  law, 
upon  the  understanding  of  the  parties,  to  an  insu- 
rance in  the  form  of  the  policy  in  use,  at  the  place 
or  office  where  the  application  is  made.  Where 
no  alterations  in  the  printecf  form  are  desired,  the 
application  need  only  express  the  facts  necessary 
to  be  inserted  in  the  blanks  of  the  policy,  and 
where  alterations  are  required,  they  should  be  dis- 
tinctly stated.  As  the  subsequent  interpretation 
and  effect  of  the  policy  frequently  depend  upon  the 
representations  of  the  assured  previous  to  its  exe- 
cution, it  is  always  a  prudent  course  to  enumerate 
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the  facts  that  the  representation  is  meant  to  include 
in  the  written  application. (a) 

§  8.  Although  the  contract  of  insurance  imposes 
or  implies  mutual  obligations,  those  on  the  part  of 
the  assured  are  merely  conditions,  on  the  perform- 
ance of  which  his  own  right  to  an  indemnity  de- 
pends. They  do  not  in  any  instance  create  a  duty 
that  the  insurer  may  compel  him  to  perform,  and 
although  their  violation  constitutes  a  valid  defence, 
it  never  furnishes  a  substantive  cause  of  action. 
All  the  positive  stipulations  of  the  contract  that 
may  be  enforced  by  law,  are  on  the  part  of  the  in- 
surer. Hence,  it  is  not  necessary,  that  the  policy 
should  be  signed  by  both  parties.  The  subscription 
of  the  insurer  is  alone  sufficient,  and  this  practice, 
which  some  have  supposed  is  justified  only  by 
usage,  has  its  true  origin  in  the  very  nature  of  the 
contract.  Should  a  policy  contain  a  promise  on  the 
part  of  the  assured  for  the  payment  of  the  premium 
on  a  future  day,  as  is  said  to  have  been  the  ancient 
form  on  the  continent  of  Europe,  the  signing  by 
both  parties  would  doubtless  be  necessary  ;  but  this 
necessity  is  wholly  superseded  when  the  payment 
of  the  premium,  as  is  almost  universally  the  case,  is 
acknowledged  in  the  policy,  (ft) 

§  9.  Where  the  insurance  is  made  by  an  incor- 
porated company,  the  execution  of  the  policy  must 
be  attested  by  the  officer  or  officers  designated  for 
that  purpose,  by  its  charter,  or  by  its  by-laws.  In 
the  United  States,  according  to  the  recent  decisions, 
the  addition  of  the  corporate  seal  is  not  necessary 
to  complete  the  attestation,  unless  its  use  is  en- 
joined by  the  charter.(c) 

(a)  Note  IV.  (6)  Note  V. 

(c)  1  PhilL  p.  8,  and  cases  there  cited. 
VOL.  I.  9 
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§  10.  When  a  policy  has,  in  fact,  been  executed, 
and  notice  of  its  execution  has  been  given  to  the 
assured,  its  actual  delivery  is  not  essential  to  the 
completion  of  the  contract.  The  insurer,  whether 
an  individual,  or  an  incorporated  company,  would 
not  be  allowed  to  retract  a  consent  thus  confessed 
to  have  been  given ;  but  wpuld  be  considered  as 
holding  the  policy  for  the  benefit  of  the  assured, 
and.  bound  to  deliver  it  at  his  request.  Should  a 
loss  occur,  and  the  policy  then  be  withheld  from  the 
assured,  it  would  not  be  necessary  for  him  to  seek 
the  aid  of  a  court  of  equity.  He  would  have  a 
complete  remedy  in  an  action  at  law. (a) 

§  11.  Where  an  application  for  insurance  is  ac- 
cepted by  the  insurer,  the  rate  of  premium  and  the 
date  inserted,  and  the  writing  signed  by  the  parties, 
it  constitutes  in  equity,  a  valid  insurance,  and  in 
law  a  valid  agreement  to  insure — it  gives  to  the  as- 
sured an  immediate  right  upon  the  tender  of  the  pre- 
mium or  premium  note,  to  demand  from  the  insurer 
the  execution  and  delivery  of  a  policy,  correspond- 
ing with  the  terms  and  date  of  the  application. 
Should  a  loss  occur  before  the  execution  of  the 
policy,  a  court  of  equity  would  doubtless  relieve 
the  assured,  and  upon  a  bill  properly  framed,  in- 
stead of  confining  itself  to  a  specific  execution  of 
the  agreement  to  assure,  would  probably  decree 
the  payment  of  the  loss.  Such  was  the  relief 
given  by  Lord  Hardwicke,  on  a  bill  filed  to  correct 
a  mistake  in  the  policy,  and  in  principle,  there  seems 
to  be  no  distinction  between  the  cases.  It  is  even 
probable,  that  the  assured  might  recover  the  loss  in 
the  form  of  damages,  in  a  suitable  action  at  law ; 

(a)  Note  VI. 
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but  the  discussion  of  these  technical  questions  is 
foreign  to  my  design. (a) 

§  12,  It  is  not  requisite  to  the  validity  of  an 
agreement  to  insure,  that  it  should  be  contained  in 
a  writing  signed  by  the  parties.  It  may  be  made 
by  a  correspondence,  and  when  the  parties  reside 
in  different  places,  it  is  frequently  concluded  in 
that  form  ;  but  in  such  cases  to  enable  a  court 
to  deduce  a  contract  from  the  letters  of  the  par- 
ties, the  evidence  of  the  assent  of  both,  to  all 
the  terms  proposed,  must  be  clear  and  unequivo- 
cal. In  the  language  of  an  eminent  judge,  it 
must  appear  that  the  minds  of  the  parties  had 
fully  met.  The  contract  is  not  perfected  by  the 
assent  of  the  applicant  to  the  terms  offered  by  the 
insurers,  if  that  assent  be  accompanied  by  any  new 
conditions.  The  assent  of  the  underwriters  to  any 
modification  of  the  terms  proposed  by  them,  gene- 
rally speaking,  must  be  established  by  the  same 
evidence  as  their  original  offer,  although,  under  spe- 
cial circumstances,  as  when  the  applicant  has  trans- 
mitted a  note  for  the  premium,  the  silence  of  the 
underwriters,  in  their  omission  to  inform  him  in  due 
season  of  their  dissent,  and  to  return  the  premium 
note,  might  justly  be  held  to  conclude  them. (J) 

§  13.  It  has  been  decided  in  Massachusetts,  that 
where  an  insurer  has  offered  by  letter  to  insure 
upon  certain  terms,  the  agreement  is  not  consum- 
mated by  the  mere  acceptance  of  the  terms  by  the 
party  to  whom  they  are  proposed,  but  that  the  in- 
surer is  at  liberty  to  retract  his  offer  at  any  time, 
before  notice  of  its  acceptance  has  been  received 
by  him.     But  this  case  cannot  be  regarded  as  suffi- 


(fl)  NoteVn.  (6)NoteVra. 


%  Of  the  Form  and  Execution     [lect.  i. 

cient  evidence  of  the  general  law  ;  on  the  contrary, 
looking  to  the  probable  understanding  of  the  par- 
tiesi  the  usage  of  merchants  in  similar  cases,  and 
the  authority  of  analogous  decisions,  an  offer  to  in- 
sure made  by  letter,  must  be  considered  as  a  valid 
undertaking  that  the  party  will  be  bound  by  it,  if 
in  due  season  a  favorable  answer  be  returned  ;  and 
consequently,  the  offer  cannot  be  retracted,  unless 
the  countermand  reach  the  party  to  whom  the  offer 
was  addressed,  before  his  letter  of  reply,  announc- 
ing his  acceptance,  has  been  transmitted.  When 
a  bargain  is  orally  proposed,  it  is  not  doubted,  that 
its  immediate  acceptance  in  all  cases  binds  the 
contract ;  but  an  offer  communicated  by  letter  is 
made  when  the  letter  is  received,  and  its  acceptance 
then,  if  transmitted  by  the  first  opportunity,  is  im- 
mediate ;  that  is,  it  is  just  as  immediate  as  from 
the  mode  of  communicating  the  offer,  it  was  possi- 
ble it  should  be.  The  adoption  of  the  opposite 
rule,  according  to  the  reasoning  of  the  court  of 
King's  Bench,  would  render  the  conclusion  of  an 
agreement  by  mutual  letters  quite  impracticable. 
If  the  insurer  is  not  bound  by  his  offer  until  he  has 
received  notice  of  its  acceptance,  but  in  the  inter- 
val may  retract  it,  the  applicant  cannot  be  bound 
by  his  acceptance,  until  he  has  received  notice  that 
it  has  been  assented  to  by  the  insurer ;  nor  again, 
the  insurer,  until  he  has  received  notice  that  his 
assent  to  the  acceptance  has  been  assented  to  by 
the  applicant — and  so  on,  in  an  endless  succession, 
until  the  parties  in  despair  renounce  a  correspond- 
ence in  which,  from  its  nature,  the  series  of  let- 
ters must  be  infinite.(a)     But  although  the  insurer 

(a)  Note  IX. 
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is  necessarily  bound  by  his  offer,  during  the  inter- 
val that  has  been  stated,  it  must  not  be  inferred 
that  the  applicant  has  the  right,  under  all  circum- 
stances, to  accept  the  offer  when  he  receives  it.  If, 
before  he  agrees  to  a  policy  upon  the  terms  pro- 
posed, a  loss  has  occurred,  or  he  has  been  advised 
of  any  facts  increasing  the  risks,  as  understood  by 
the  insurer,  his  acceptance  of  the  offer,  unaccom- 
panied by  a  full  disclosure  of  his  knowledge,  sus- 
picion, or  advice,  would  be  a  fraud  that  would 
vitiate  the  contract.  He  has  no  right  to  close  the 
agreement  if  he  knows  or  believes  that  there  has 
been  any  material  change  in  the  circumstances  that 
were  contemplated  by  the  insurers,  as  affecting  the 
risks,  when  they  proposed  to  assume  them. 

§  14.  It  is  said  to  be  the  custom  of  some  of  the 
insurance  companies  in  the  United  States,  when 
the  terms  of  an  insurance  are  agreed  upon,  to  make 
an  entry  of  them  in  the  books  of  the  company,  and 
from  that  time  both  parties  are  considered  to  be 
holden,  in  case  a  loss  or  an  arrival  should  happen 
before  the  actual  execution  of  the  policy.(a)  But, 
although,  this  entry  would  probably  be  sufficient 
evidence  to  charge  the  company,  I  know  not  upon 
what  principle  it  could  be  received  as  evidence  of  a 
contract  on  the  part  of  the  assured,  unless  his  as- 
sent to  it  when  made,  or  a  direct  authority  from 
him  to  the  person  making  it,  were  expressly  proved. 
It  would  be  a  dangerous  presumption  to  consider 
the  officer  of  the  company  making  the  entry  as  the 
agent  of  both  parties ;  nor  is  it  perceived  upon 
what  reasonable  grounds  the  presumption  could  be 
rested. 

(a)  M'CoIloch  ▼.  Eagle  Ins.  Co;    Prescott;  Argn.  (1  Pick.'270.) 
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§  15.  Whether,  by  the  existing  usage  in  England, 
there  is  any  agreement  to  insure  independent  of  the 
policy,  capable  of  being  enforced  in  law  or  in  equity, 
I  am  not  enabled  to  state.  It  appears  that  it  was 
formerly  the  custom  of  the  private  underwriters  to 
subscribe  their  names  prior  to  the  execution  of  £he 
policy,  to  a  paper  memorandum,  called  a  slip,  em- 
bracing the  general  terms  of  the  contract,  and  the 
particulars  necessary  to  be  inserted  in  the  blanks  of* 
the  policy  \  but  as  this  memorandum  was  unstamp- 
ed, it  has  been  decided  that  it  could  not  be  adduced 
as  evidence  of  an  agreement  in  a  court  of  law  ;(a) 
and  the  same  defect  would  seem  to  be  a  fatal  ob- 
jection to  a  decree  in  a  court  of  equity  for  its  spe- 
cific execution  as  a  valid  agreement,  unless  in  cases 
where  there  has  been  a  part  performance  by  the 
payment  of  the  premium. (J) 

Since  the  decisions  to  which  I  have  referred,  as 
declaring  the  invalidity  of  unstamped  agreements, 
an  act  of  parliament  has  been  passed  for  the  avow- 
ed object  of  abolishing  the  practice,  (54  Geo.  III. 
c.  144,)  by  providing  for  the  stamping  of  prelimina- 
ry agreements  to  insure.  It  declares  that  "  every 
such  contract  of  insurance  being  duly  stamped,  shall 
be  available  as  a  competent  instrument  of  insurance 
-in  case  a  regular  policy  shall  not  be  undewrritten  in 
lieu  thereof,"  and  provides  for  a  return  of  the  duty 
on  the  agreement  where  a  regular  policy  is  under- 
written, and  produced  to  the  commissioners  of 
stamps.  It  seems  probable  that  the  present  usage 
in  England  is  in  conformity  to  the  provisions  of  this 
statute. 

(fl)  Marsh,  on  Ins.  286,  n.  1.   Park,  (Hild.  ed.)  39.    Rogers  v.  McCar- 
thy.   Marsden  v.  Reid,  (3  East,  672.) 
{h)  Note  X. 
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§  16.  The  policy,  from  the  time  of  its  execution, 
with  the  exception  of  the  cases  to  be  hereafter  sta- 
ted, in  which  extrinsic  proof  may  be  received,  con- 
stitutes the  sole  evidence  of  the  agreement  of  the 
parties  ;  nor,  subject  to  these  exceptions,  can  any 
previous  letters  or  communications  between  them, 
nor  even  the  written  application  or  agreement,  be 
used  to  vary  or  control  its  interpretation,  (a)  If, 
from  mistake,  the  policy  has  been  so  framed  as  not 
to  correspond  with  the  previous  agreement  of  the 
parties,  the  error  may  be  corrected,  and  the  policy 
reformed  in  a  court  of  equity ;  but  this  equitable 
power  of  remodelling  a  written  agreement,  is  wisely 
exercised  with  extreme  caution,  and  only  upon  the 
clearest  evidence.(A)  To  justify  the  remedial  ac- 
tion of  the  court,  the  existence  of  the  mistake,  if 
positively  denied  by  the  insurer,  must  be  established 
by  proof  morally  irresistible.  The  prudent  mer- 
chant will  examine  his  policy  as  soon  as  he  receives 
it,  for  the  purpose  of  ascertaining  whether  it  corres- 
pond with  his  previous  agreement,  and  if  a  mistake 
be  discovered,  will  demand  from  the  insurer  its 
immediate  correction.  If  he  delay  the  examination 
until  a  loss  occur,  the  delay  may  be  construed  as 
evidence  of  his  assent  to  the  contract  as  expressed 
in  the  policy,  and  may  thus  deprive  him  of  the  re- 
lief to  which  his  title  otherwise  could  not  have  been 
disputed. 


(a)  New-York  Ins.  Co.  v.  Thomas,  (3  Johns.  Cases,  1.)  New-York 
Gas  Light  Co.  v.  Mech.  F.  Ins.  Co.,  (2  Hall,  108.)  Phcenix  F.  Ins.  Co. 
V.  Gumee,  (1  Paige,  278.)  Iligginson  v.  Dall,  (13  Mass.  99.)  Dow  v. 
Whetten,  (8  Wend.  166.)  Ewer  v.  Wash.  Ins.  Co.,  (16  Pick.  602.) 
Van  Ness  v.  The  United  States,  (4  Peters,  286.    Opinion  of  Story,  J.) 

(h)  Note  XI. 
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§  17.  The  power  of  a  court  of  equity  to  receive 
in  evidence  the  previous  agreement  of  the  parties, 
is  not  limited  to  the  cases  in  which  the  agreement 
is  made  the  basis  of  a  reformation  of  the  policy  by 
an  alteration  of  its  terms.  When  a  poflicy  is  in- 
tended to  embrace  the  special  provisions  of  an 
agreementi  but  is  so  ambiguously  expressed  as  to 
involve  the  meaning  of  the  parties  in  serious  doubt, 
the  terms  of  the  agreement  may,  with  propriety,  be 
invoked,  to  aid  and  fix  the  interpretation.  Thus, 
should  a  policy  contain  a  clause,  that  the  insurance 
shall  be  void,  if  a  policy  on  the  premises  insured  is 
made  in  England,  the  words  ^Ms  made"  are  so 
ambiguous  that  not  only  without  violence,  but  in 
perfect  consistency  with  their  popular  use,  they 
may  be  limited  to  an  insurance  prior  in  date,  or  be 
construed  to  embrace  any  insurance,  whether  prior 
or  subsequent,  made  in  England,  before  the  deter- 
mination of  the  risks ;  and  should  it  appear  from 
the  previous  agreement  that,  by  the  intention  of 
the  parties,  they  were  to  be  understood  in  their 
most  extensive  sense,  it  is  this  construction  that  a 
court  of  equity  would  hold  itself  bound  to  adopt. 
Whether  the  same  evidence  might  not,  with  entire 
propriety,  be  admitted  for  the  same  purpose  in  a 
court  of  law,  is  a  question  that  will  hereafter  be 
considered.  It  is  only,  however,  when  the  policy  is 
on  its  face  ambiguous,  that  the  previous  agreement 
is  permitted  to  control  the  interpretation.  When 
the  terms  of  the  policy  suggest  in  themselves  a 
plain  and  reasonable  construction,  if  that  construc- 
tion be  not  directly  at  variance  with  the  words  of  the 
agreement,  it  must  be  adopted.  The  agreement 
may  explain  an  ambiguity  or  correct  a  mistake,  but 
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the  policy  must  exhibit  the  ambiguity,  or  the  agree- 
ment demonstrate  the  mistake.(a) 

§  18.  When  there  is  no  positive  agreement 
signed  by  the  parties,  a  misapprehension  of  the  in- 
tentions of  each  other  may  frequently  arise,  and 
several  cases  of  this  description  are  to  be  found  in 
the  books, (J)  When  the  assured  discovers  by  the 
examination  of  his  policy,  that  it  expresses  a  con- 
tract different  from  that  he  intended  to  make,  and 
ascertains  by  inquiry  from  the  insurers,  that  his 
true  intentions  were  misunderstood,  although  he 
may  not  compel  them  to  alter  the  policy,  so  as 
to  embrace  stipulations  to  which  they  never  meant 
to  assent,  he  may,  with  propriety,  demand  that 
the  contract  be  rescinded,  and  the  premium,  or 
premium  note,  be  returned,  and  to  this  extent,  a 
court  of  equity,  upon  an  application  made  in  due 
season,  would  probably  relieve  him.  To  warrant, 
however,  the  interference  of  the  court  in  such  a 
case,  it  seems  essential,  that  the  bill  should  be  filed 
during  the  pendency  of  the  risks,  and  whilst  the  situ- 
ation of  the  parties  is  unchanged.  The  determi- 
nation of  the  risks,  either  by  the  arrival  of  the 
vessel  or  the  occurrence  of  a  loss  not  covered  by 
the  policy,  would  raise  an  opposite  equity  in  behalf 
of  the  insurers,  by  which  that  of  tlie  assured. would 
be  effectually  repelled.  There  would  then  be  no 
certain  evidence,  that  the  contract  sought  to  be 
rescinded,  would  not  have  been  enforced,  had  a  loss 
occurred,  that  under  the  terms  of  the  policy  might 
have  been  recovered,  so  that  to  compel  the  insurers 
to  refund  the  premium,  might  involve  the  injustice 


{d)  Note  XII. 

(b)  Graves  v.  Boston  Mar.  Ins.  Co.,  (2  Cranch,  419.)  Lyman  v.  United 
Ins.  Co.,  (2  Johns.  Ch.  Rep.  630.)    Vide  Note  XI. 
VOL.  I.  10 
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of  depriving  them  of  a  compensation  for  the  risks 
which  they  had  in  fact  sustained. (a) 

§  19.  When  the  policy  is  framed  on  the  basis 
of  a  written  agreement,  it  is  not  in  all  cases  ne- 
cessary or  proper,  that  all  the  facts  or  stipulations 
contained  in  the  memorandum  of  the  agreement, 
should  be  introduced  into  the  policy.  Such  only 
are  to  be  inserted,  as  from  their  nature  and  object, 
it  may  be  justly  presumed,  were  intended  by  both 
parties,  to  form  an  integral  part  of  their  final  con- 
tract. There  are  few  distinctions  in  the  law  of  in- 
surance, it  will  hereafter  be  seen,  more  significant 
and  material  than  that  which  subsists  between  a 
rej^resentation  and  a  warranty.  None  in  respect 
to  which,  it  is  in  numerous  cases,  of  more  vital  im- 
portance to  the  assured,  that  his  own  intentions 
should  be  strictly  followed.  The  very  being  of  his 
contract,  and  his  right  to  any  portion  of  the  indem- 
nity he  meant  to  secure,  may  depend  on  their  obser- 
vance. The  agreement  may  contain  a  positive 
statement  or  stipulation  in  regard  to  a  present  or 
future  material  fact,  to  which  efi*ect  as  a  represen- 
tation might  properly  be  given  by  the  rules  of  law, 
and  which  the  assured  intended  should  operate 
only  as  such,  yet  its  mere  transference  to  the  policy,, 
in  the.  very  terms  used  in  the  agreement,  without 
any  further  or  express  stipulation,  would  convert  it 
into  a  warranty,  which,  although  made  in  good  faith, 
and  substantially  true,  by  its  literal  falsity,  might 
annul  the  contract.  It  is  this  very  mistake,  that 
the  officers  of  a  company,  in  making  out  the  policy, 
from  obvious  reasons,  are  the  most  likely  to  commit, 
and  it  is  against  its  occurrence,  that  the  merchant, 

(a)  Note  XII. 
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by  an  immediate  examination  of  the  policy,  should 
be  sedulous  to  guard.  It  appears  to  me,  that  the 
following  may  be  justly  stated  as  the  rule,  that  the 
officers  of  a  company,  in  making  out  a  policy  in  con- 
formity to  the  application  and  agreement,  are  bound 
to  follow.  They  should  not  consider  themselves 
as  authorized  to  insert  in  the  policy,  any  statement 
or  stipulation,  however  strong  and  positive  in  its 
terms,  that  would  be  valid,  if  construed  as  a  repre- 
sentation, unless  the  intention  of  the  applicant  that 
it  shall  be  understood  as  a  warranty,  is  expressly 
declared.  Where  the  insurers  are  unwilling  to  in- 
sure without  a  warranty  of  the  facts  represented, 
they  should  communicate  their  wishes  to  the  assured 
before  they  accede  to  his  proposals,  and  with  his 
assent,  should  alter  the  agreement,  where  an 
agreement  is  to  be  signed,  so  as  to  express  their 
mutual  intentions.(a) 

§  20.  It  is  immaterial,  whether  the  written  words 
of  a  policy  are  inserted  in  the  body  of  the  instru- 
ment, or  written  on  its  face,  or  in  the  margin.  If 
they  were  in  fact,  written  tefore  the  execution  of 
the  policy,  or  by  mutual  consent  after  the  execu- 
tion, and  before  the  cpmmencement  of  the  risks,  they 
are  essential  parts  of  the  contract. (i)  Whether 
the  decisions  on  thid  subject  in  England  and  in  this 
country,  have  not  sanctioned  a  dangerous  laxity,  is 
a  question  that  merits  the  serious  consideration  of 
insurers.  Under  the  existing  practice,  the  tempta- 
tion to  fraud  is  evident,  and  the  means  of  its  detec- 
tion,  difficult  and   uncertain.     The  strict  regula- 


(a)  The  above  obsflrvationB  were  su^geRted,  and  arc  fully  justified  by 
the  very  able  opinion  of  Mr.  J.  Story,  in  Andrews  v.  Essex  F.  and  M.  Ins, 
Co,,  (3  Mason,  U,  12,  13.) 

(b)  Note  XIII. 
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tions  of  other  countries,  adopted  with  an  express 
view  to  the  prevention  of  fraud,  stand  in  a  remarka- 
ble contrast,  to  the  authorized  laxity  of  our  own 
usage.  In  France,  not  only  must  all  that  is  written 
be  inserted  in  the  body  of  the  policy,  but  if  any 
blank  is  left  in  which  other  words  may  be  written 
by  the  assured,  the  contract  is  void — with  us  not 
only  are  spaces  left  in  the  policy,  but  to  increase 
the  temptation  they  may  suggest,  the  face  and  mar- 
gin are  offered  to  the  ingenuity  of  fraud  as  an  open 
field  for  the  display  of  its  powers. (a)  It  is  a 
striking  proof  of  the  general  good  faith  and  probity 
of  the  assured,  that  no  case  is  to  be  found  in  the 
English  reports  or  in  our  own,  in  which  a  fraud  of 
this  character  is  alleged  to  have  been  committed. 

§  21.  I  am  not  prepared  to  afiirm  with  Mr, 
Phillips,  that  a  memorandum  on  the  back  of  the 
policy,  not  referred  to  in  the  body  of  the  instru- 
ment, nor  signed  by  the  insurer,  would  be  consid- 
ered a  part  of  the  agreement,  or  be  permitted  in 
any  manner  to  vary  or  modify  its  terms.  There 
has  been  no  decision  to  that  effect,  nor  in  the  United 
States,  is  such  the  understanding  and  practice  of 
merchants  and  insurers.  When  such  a  memoran- 
dtim  is  not  expressly  referred  to  in  the  body  of  the 
policy,  it  is  always  signed,  either  by  the  insurer 
alone,  or  by  both  parties,  according  to  the  nature  of 
the  provisions  that  it  contains. 

§  22.  When  a- policy  refers  to  any  other  docu- 
ment or  paper,  as  a  general  rule,  the  contents  of  the 
document  or  paper,  become  a  part  of  the  contract 
as  fully  as  if  they  were  recited  or  incorporated  in 
the  policy.     The  effect,  however,  of  those  contents, 

(a)  Note  XIV. 
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upon  the  construction  of  the  policy,  will  depend 
upon  the  nature  and  object  of  the  document,  and 
upon  the  terms  in  which  the  reference  is  made. 
The  statements  and  stipulations  in  the  document, 
may  operate  either,  as  a  warranty,  that  must  be 
literally  complied  with,  or  as  a  representation  of 
which  the  substantial  truth  is  alone  required,  ac- 
cording to  the  intention  of  the  parties  as  collected 
from  their  language.  All  the  decisions  on  this  sub- 
ject, have  been  made  upon  policies  against  fire,  but 
the  principles  upon  which  they  proceed,  it  will  be 
seen  hereafter,  are  just  as  applicable  to  marine 
insurance. (a) 

§  23.  A  policy  is  not  of  necessity  confined  to  a 
single  subject  or  adventure,  or  an  unbroken  period 
of  time.  Various  subjects,  and  successive,  and  in- 
dependent risks,  may  be  included  in  the  same 
policy,  and  may  either  be  embraced  in  one  entire 
contract,  by  the  insurance  at  one  premium  or  rate 
of  premium,  of  a  sum  in  gross  on  all  the  subjects 
and  risks,  or  be  divided  under  several  distinct  con- 
tracts, by  the  insurance  of  a  separate  sum,  on  each 
subject  and  with  rates  of  premium  varying  accord- 
ing to  the  subjects  and  the  risks.  Thus,  where 
vessel,  cargo  and  freight,  are  insured,  say  for 
830,000,  in  one  valuation,  and  at  one  rate  of  pre- 
mium, on  a  voyage  from  New- York  to  Liverpool^ 
the  contract  is  entire  and  indivisible  ;  but  when 
810,000  are  insured  on  the  vessel,  on  an  outward 
and  return  voyage  from  New-York  to  Liverpool, 
815,000  on  cargo  and  proceeds^  and  $5,000  our 
freight,  outward  and  homeward,  with  dififerent  rates 

(a)  Routledge  v.  Burrell,  (1  H.  Bl.  264.)  Oldman  v.  Bewicke,  (2  H. 
Bl.  617, 1  n.)  Tarleton  v.  Staniforth,  (6  T.  R.  696.)  Wood  v.  Worsley, 
(6  T.  R.  TIO.)    JeflferBon  Ins.  Co.  v.  eothcal,  (T  Wend.  72.) 
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of  premium  on  each  subject  and  voyage,  there  are 
no  less  than  six  contracts,  as  truly  distinct,  as  if 
each  were  made  the  subject  of  a  separate  policy. (a) 
As  I  am  treating  solely  of  the  form  of  the  policy, 
an  explanation  at  this  time  of  the  legal  conse- 
quences and  effects  of  these  different  modes  of 
insurance  would  be  a  violation  of  the  method  I 
wish  to  observe. 

§  24.  A  policy  of  insurance,  when  executed,  like 
all  other  contracts,  may  not  only  be  cancelled  by 
the  consent  of  the  parties,  but  is  subject  to  any 
change  or  modification  of  its  terms  that  they  may 
choose  to  adopt.  The  substituted  or  additional 
contract  may  either  be  made  by  an  alteration  in  the 
policy  itself,  or  by  a  separate  instrument ;  but  in  all 
cases  it  must  be  attested  by  the  same  evidence  as 
the  original  contract.  Whatever  may  be  its  charac- 
ter or  object,  it  appears  to  be  necessary  that  it  should 
always  be  signed  by  the  insurer;  and  when  it  alters 
the  risks  to  the  prejudice  of  the  assured,  or  imposes 
upon  him  a  new  obligation,  if  contained  in  a  sepa- 
rate instrument,  his  signature  is  also  requisite.  If 
the  change  be  made  with  his  assent,  by  an  altera- 
tion in  the  policy,  it  would  probably  conclude  him, 
without  his  signature.  A  memorandum  on  the 
back  of  the  policy  is  the  most  usual  form  of  an  agree- 
ment for  the  alteration  of  its  terms;  and  according 
to  the  practice  and  the  decisions  in  England,  the  as- 
sent of  the  insurer  is  in  all  cases  sufficiently  proved 
by  the  subscription  of  his  initials. 

When  an  alteration  is  made  in  the  body  of  the 
policy  by  the  assured,  without  the  assent  of  the  un- 
derwriters, if  it  change  the  sense  or  affect  in  any 
degree  the  substance  of  the  contract,  it  renders  the 


(a)  Code  de  Com.  Art.  335.    PardessuB,  n.  798. 
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whole  instrument  void,  whatever  may  have  been  the 
object  or  motives  of  the  assured  in  making  the 
change,  and  in  whatever  mode  it  is  effected,  whether  by 
an  erasure,  an  interlineation,  or  an  addition  in  a  blank 
space.     In  the  emphatic  language  of  the  judges,  it 
destroys  the  policy.     When  the  change  is  made  with 
the  intent  that  it  shall  bind  the  underwriters  with- 
out their  consent  or  knowledge,  it  is  a  positive  and 
highly  criminal  fraud  ;  and  when  it  is  made  with  the 
design  and  expectation  of  obtaining  the  consent  of 
the  underwriters,  although  it  will  be  binding  on  those 
whose  consent  is  properly  given,  it  equally  annuls 
the  contract  as  to  all  whose  assent  is  withheld  or  re- 
fused.    The  law  is  otherwise  stated  by  Mr.  Phillips ; 
but  his  position  that  ^'the  introduction  of  a  new 
clause  into  a  policy  after  it  is  signed  bondjide,  and 
without  any  fraudulent  purpose,  but  with  the  intent 
that  the  underwriters  should  consent  to  it,  does  not 
avoid  the  policy," (a)  is  erroneous  in  principle,  and  is 
contradicted  by  the  decisions.     There  is  no  excep- 
tion to  the  rule  that  a  material  alteration  made  by 
the  one  party  without  the  consent  or  authority  of  the 
other,  extinguishes  the  life,by  destroying  the  identity, 
of  every  contract  in  writing  ;  and  the  rule  is  founded 
in  reasons  of  public  policy  too  manifest  and  cogent 
to  permit  its  change  or  relaxation.     Hence,  when 
the  assured,  without  a  previous  authority  in  writing 
from  the  underwriters,  but  with  the  design  of  ob- 
taining their  consent,  makes  a  material  alteration  in 
the  policy,  he  does  so  at  his  own  risk ;  the  necessa- 
ry effect  of  the  alteration  is  to  abolish  the  old  con- 
tract and  substitute  a  new,  that  can  only  be  valid 
when  adopted  by  the  insurers.     If  their  consent  be 

(a)  1  Phil.  40.  Vide  Note  XV. 
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withheld;  the  whole  instrument  is  a  nullity.  The 
only  safe  coarse  for  the  assured  who  desires  a 
change  in  the  terms  of  his  contract,  is  to  submit  the 
proposed  alteration  to  the  underwriters,  in  a  sepa- 
rate instrument,  that  will  be  binding  on  those  who 
consent  to  subscribe  it,  without  varying  the  liability 
under  the  policy  of  those  who  refuse.  .When  the 
alteration  in  a  policy  is  wholly  immaterial — when 
the  words  introduced  are  merely  explanatory,  and 
do  not  at  all  enlarge  or  vary  the  legal  import  of  the 
original  terms  to  which  they  apply,  the  contract  re- 
tains its  identity,  and  consequently,  its  legal  force ; 
the  assent  of  the  underwriters,  in  such  a  case,  is 
wholly  unimportant.  Those  who  assent,  are  bound 
by  the  policy  as  altered — those  who  dissent,  by  its 
original  form  ;  but  the  liability  of  both  classes  is 
precisely  the  same,  and  the  distinction  between  the 
two  contracts,  where  a  suit  is  commenced,  consists 
not  in  the  nature  or  extent  of  the  relief,  but  solely 
in  the  form  of  declaring. 

§  25.  Thus,  where  a  policy  contained  a  liberty  to 
the  vessel  insured  "  to  sell,  barter,  and  exchange 
goods  at  any  of  the  ports  to  which,  under  the  terms 
of  the  policy,  she  might  proceed  during  her  stay ;" 
and  the  plaintiff,  fearing  the  original  words  might 
be  insufficient,  introduced  in  the  policy  the  words, 
"  and  trade,''  after  the  words  "  during  her  stay," — 
and  then  presented  the  policy  to  the  various  under- 
writers for  their  consent  to  the  alteration,  and  some 
of  them  gave  their  consent  by  signing  their  initials, 
but  others,  and  amongst  them  the  defendant,  re- 
fused— and  upon  a  motion  for  a  new  trial,  it  was 
insisted  for  the  defendant  that  the  alteration  avoided 
the  policy.  It  was  held  by  the  court  that  the  con- 
tract was  unchanged,  and  the  defendant  still  liable. 
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upon  the  grounds  that  it  was  clear  apon  the  face  of 
the  policy  that  the  alteration  was  immaterial,  and 
that  the  defendant  would  have  been  liable  had  no 
such  words  been  introduced.  That  the  case,  there- 
fore, was  not  governed  by  the  reasons  of  prior  de- 
cisions, in  all  of  which  the  judges  had  referred  to  the 
materiality  of  the  alteration  as  an  essential  circum- 
stance. Here  the  alteration  was  immaterial,  not 
changing  the  nature  of  the  contract  or  altering  at  all 
the  risks  insured  ;  and  consequently,  it  could  not 
operate  to  vacate  the  policy.  The  underwriters 
who  had  given  their  consent  by  signing  their  initials, 
were  bound  by  the  instrument  as  altered — those 
who  refused,  by  the  policy  as  it  stood  at  first.(«) 

§  26.  In  all  the  decided  cases,  in  which  a  material 
alteration  has  been  held  to  avoid  the  policy,  the  al- 
teration was  made  by  an  erasure,  interlineation,  or 
addition  in  the  body  of  the  policy  ;  but  when  the 
alteration  is  made  by  words  written  in  the  margin, 
leaving  the  terms  of  the  policy  unchanged,  I  see  no 
reason  to  doubt  that  it  produces  the  same  effect. 
Words  thus  written,  we  have  already  seen,  although 
not  attested  in  any  other  manner  than  by  the  signa- 
ture of  the  insurer  to  the  policy  itself,  are  considered 
an  integral  part  of  the  contract ;  and  hence,  the 
danger  of  fraud  from  their  insertion  in  the  margin, 
is  exactly  the  same  as  from  their  introduction  into 
the  body  of  the  policy.  In  both  cases,  they  equally 
bind  the  insurer,  unless  he  can  positively  show  that 
they  formed  no  part  of  the  instrument,  when  it  was 
executed.  It  is  proper,  however,  to  add,  that  strong 
doubts  have  been  expressed  by  an  eminent  judge. 


{a)  Sanderson  v.  Symonds,  (1  Brod.  and  Bing.  426 ;)  vide  also  Sander 
son  V.  M'Cnllom,  (4  Moore,  6.)    Note  XVI. 

TOL.  I.  11 
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whether  an  alteration  made  without  fraud  by  writing 
in  the  margin  of  fhe  policy,  or  by  an  endorsement, 
ought  in  any  case  to  be  construed  as  affecting  the 
integrity  and  validity  of  the  original  contract  \{a)  and 
the  doubts,  if  limited  to  an  unsigned  memorandum 
on  the  back  of  the  policy,  seem  highly  reasonable. 
I  venture  also,  with  little  hesitation,  to  express  the 
opinion,  that  where  a  new  clause,  whether  written  in 
the  margin  or  endorsed,  has  a  new  date  affixed  to  it, 
subsequent  to  that  of  the  policy,  it  should  never  be 
construed — where  there  is  no  alteration  in  the  body 
of  the  instrument,  as  destroying  the  identity  of  the 
contract,  since  the  invalidity  of  the  alteration,  when 
not  signed  by  the  insurers,  is  then  apparent  on  its 
face,  and  hence  the  possibility  of  fraud  is  ex- 
cluded. 

§  27.  Although  the  assured,  by  an  unauthorized 
alteration,  may  deprive  himself  of  all  remedy  under 
the  policy,  he  has  no  right,  even  in  cases  exempt 
from  fraud,  to  consider  the  contract  as  wholly  re- 
scinded, so  as  to  entitle  him  to  demand  a  repay- 
ment of  the  premium.  When  the  contract  is  yet 
imperfect  and  inchoate,  the  assured,  by  preventing 
the  inception  of  the  risks,  as  will  hereafter  be  ex- 
plained, may  prevent  it  from  becoming  operative, 
and  in  effect  dissolve  it ;  but  in  no  other  case,  can 
he  release  himself  by  his  own  act  from  his  own 
obligations.  (&) 

§  28.  In  the  United  States,  there  is  no  restriction 
on  the  right  of  the  parties  to  alter  their  original 
contract  at  any  time,  and  in  any  manner  they  may 
deem  expedient ;  but  in  England,  although  certain 
alterations  are  permitted  to  be  made  without  the 

(a)  Richardson,  J.,  in  Fonhaw  v.  Chabert,  (6  Moore,  369.) 
{h)  Lajighorn  v.  Cologan,  (4  Taunt.  330.)     Note  XVI. 
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addition  of  a  stamp,  those  that  seem  the  most 
material,  if  unstamped,  are .  wholly  invalid.  The 
13th  section  of  the  act  of  parliament(a)  before 
referred  to,  provides  that  "  the  act  shall  not  extend 
to  prohibit  the  making  of  any  alteration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any 
policy  of  insurance  duly  stamped,  after  the  same 
shall  have  been  underwritten,  or  to  require  any 
additional  stamp  by  reason  of  such  alteration,  so 
that  such  alteration  be  made  before  notice  of  the 
determination  of  the  risks  originally  insured,  and 
the  premium,  or  consideration  originally  paid  or 
contracted  for,  shall  exceed  the  sum  of  10«.  per 
cent,  on  the  sum  insured,  and  so  that  tlie  thing 
insured  shall  remain  the  property  of  the  same  per- 
son or  persons,  and  so  that  such  alteration  shall  not 
prolong  the  term  insured  beyond  the  period  allowed 
by  the  act,  (12  months,)  or  that  no  additional  or 
further  sum  shall  be  insured  by  reason  or  means 
of  such  alteration.'' 

§  29.  This  section  has  been  liberally  constnied 
by  the  English  courts,  and  the  substance  of  the 
decisions,  in  conformity  to  my  design  to  exhibit  a 
full  view  of  the  English  law,  as  well  as  of  our  own, 
is  necessary  to  be  stated. 

The  words  of  the  section,  "  before  notice  of  the 
determination  of  the  risks  originally  insured,^^  are 
construed  to  refer  according  to  their  usual  and 
appropriate  sense,  to  a  termination  of  the  risks, 
either  from  the  loss  or  the  safe  arrival  of  the  subject 
insured,  and  not  to  be  applicable  to  a  determination 
of  the  insurance  from  any  other  cause.  Thus, 
where  the  vessel  insured  is  warranted  to  sail  on  or 


(a)  36  Geo.  m.  c.  63,  {  13.     1  Park,  8th  ed.,  40, 
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before  a  given  day,  the  extension  of  the  time  of 
sailing,  or  the  cancelling  of  the  warranty  by  a  sub- 
sequent agreement,  is  not  an  alteration  requiring  a 
stamp,  although  made  after  the  day  had  passed,  and 
the  policy  therefore  had  become  void  by  a  non- 
compliance with  the  warranty.  The  insurance, 
when  the  agreement  was  made,  was  in  truth  at  an 
end  ;  but  it  was  so  from  a  non-inception  of  the  risks 
within  the  period  limited  by  the  policy,  not  from 
their  termination  within  the  meaning  of  the  sta- 
tute.(a)  A  mere  intention  to  change  the  voyage 
is  not  a  determination  of  the  risks  within  the  sta- 
tute. Thus,  where  a  vessel  was  insured  from  one 
port  to  another,  and  whilst  she  was  detained  during 
the  voyage,  in  a  port  of  necessity,  a  new  agreement 
was  made,  changing  her  port  of  destination  ;  a  new 
stamp  was  held  not  to  be  necessary ;  for,  although 
the  assured  meant  to  determine  the  risks  by  chang- 
ing the  voyage,  his  intention,  when  the  agreement 
was  made,  was  yet  unexecuted  ;  and  had  the  un- 
derwriters withheld  their  consent,  might  have  bpen 
abandoned.  The  agreement,  therefore,  as  made 
before  an  actual  termination  of  the  risks,  was  valid 
without  a  stamp.(&)  It  is,  however,  plainly  to  be 
inferred,  from  this  decision,  that  an  actual  change 
in  the  voyage,  after  its  commencement  without  a 
previous  authority  from  the  insurers,  is  a  determi- 
nation of  the  risks  within  the  statute,  and  conse- 
quently a  subsequent  agreement  intended  to  sanc- 
tion the  change  without  a  stamp,  would  be  ineffec- 
tual. 


(a)  Kensington  v.  Inglis,  (8  East,  273.)     RidBdale  v.  Sheddon,  (4 
Camp.  107.)     Note  XVII. 

(b)  Ramsbottom  v.  Bell,  (5  M.  &  S.,  267.)     Vide  also,  Brocklebank  v. 
Sugrue,  (1  B.  &  Al.  81 .)     Note  XVII. 
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§  30.  This  iDference  is  greatly  strengthened  by 
a  subsequent  decision.  A  vessel  that  after  she 
had  commenced  her  voyage  was  discovered  to  be  so 
much  overloaded  as  to  render  it  dangerous  to  pro- 
ceed, put  into  an  intermediate  port  to  unload  a  por- 
tion of  her  cargo,  and  by  a  memorandum  endorsed 
on  the  policy,  the  underwriters  consented  to  the 
act.  It  was  insisted  that  this  agreement  was  void 
for  want  of  a  stamp,  upon  the  ground  that  the  risks 
were  determined  by  the  unseaworthiness  of  the 
vessel  when  she  began  her  voyage.  It  was,  how- 
ever, held  by  the  court,  that  under  the  circumstan- 
ces, there  had  been  no  breach  of  the  implied  war- 
ranty of  seaworthiness,  and  consequently  the  risks 
not  being  determined  when  the  agreement  was 
made,  it  was  effectual  without  a  stamp.  Had  the 
court  adopted  a  different  construction  of  the  im- 
plied warranty,  it  is  evident,  that  they  would  have 
held  the  memorandum  to  be  void.  The  expressions, 
therefore,  in  the  case  first  referred  to,  that  the  words 
of  the  statute  refer  exclusively  to  a  termination 
of  the  risks  from  the  loss  or  safe  arrival  of  the  sub- 
ject insured,  seem  to  have  been  too  limited.  The 
statute  excludes  only  the  cases  where  the  insurance 
is  determined  before  the  inception  of  the  risks,  and 
embraces  all  where  the  policy  is  avoided  by  a  sub- 
sequent act.  (a) 

§  81.  If  an  alteration  of  the  policy  introduce  a 
change  of  the  subject  insured,  a  new  stamp  is  in- 
dispensable, for  the  proviso  of  the  statute,  ''  so  that 
the  thing  insured,  shall  remain  the  property  of  the 
persons  insured,"  necessarily  implies  a  continuance 
of  the  identity  of  the  subject,  as  well  as  of  the 


(a)  Weir  t.  Abenlein,  (2  B.  &.  Aid.  320.) 
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ownership,(a)  but  the^identity  of  the  subject  is  not 
changed  merely  by  a  change  of  the  words  of  des- 
cription,  so  that  when  the  goods  insured  are  des- 
cribed in  the  policy  by  particular  marks,  a  subse* 
quent  agreement  by  which  the  marks  are  altered  or 
withdrawn,  is  not  necessary  to  be  stamped.  It  is 
properly  an  alteration  of  a  "condition"  of  the 
policy,  not  of  the  subject,  and  as  such,  is  permitted 
by  the  express  words  of  the  statute. (&) 

§  32.  Where  the  sole  object  of  an  alteration,  is 
to  correct  a  mistake  in  an  existing  policy  by  making 
its  terms  conform  to  the  real  intentions  of  the  par- 
ties, it  is  not  considered  as  a  case  to  which  the 
provisions  of  the  statute  were  meant  to  apply,  and 
consequently,  to  whatever  subject  it  may  relate,  or 
in  whatever  terms  it  may  be  expressed,  a  new  stamp 
is  not  required  to  give  it  validity.  It  is  not  a  new 
contract;  but  an  act  to  render  operative  that  which 
already  exists,  and  to  which,  as  corrected,  the  origi-^ 
nal  stamp  was  meant  to  be  affixed. (c) 

§  33.  It  seems  to  have  been  decided  by  Lord 
Ellenborough,  that  a  new  stamp  is  not  requisite, 
when  the  alteration  is  made  while  the  policy  is  in 
the  course  of  execution,  and  the  insurance  has  not 
been  completed  by  the  subscription  of  the  full  sum 
intended  tp  be  covered,  and  from  the  language  of 
the  same  eminent  judge  in  another  case,  it  may  be 
inferred,  that  he  did  not  consider  a  new  stamp  to  be 
necessary,  even  when  the  policy  has  been  comple- 
ted, if  at  the  time  of  the  alteration,  it  had  not  at- 
tached on  the  subject  insured.     The  views  of  his 


(a)  HiU  V.  Patten,  (8  East,  373.)     Note  XVII. 
(ft)  Hubbard  v.  Jackson,  (4  Taunt.  169.)     Note  XVII. 
(c)  Sawtell  V.  Loudon,  (5  Taunt  369.)    Robinson  v.  Touray,  (1  M. 
am)  S.  317.)    Robinson  v.  Tobin,  (1  Starkie,  268.) 
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lordship  probably  were,  that  until  the  contract  is 
perfected  by  the  inception  of  the  risks,  it  is  so  far 
under  the  control  of  the  parties,  that  no  alteration 
can  properly  be  regarded  as  a  new  contract.  It 
merely  ascertains  that,  by  which  alone,  from  the 
commencement  of  the  risks,  the  parties  intended  to 
be  boand.(a) 

§  34.  A  material  alteration  in  the  terms  of  the 
policy,  to  which  the  underwriters  have  duly  assented, 
when  inoperative  from  the  omission  of  a  stamp,  is 
yet  effectual  to  avoid  the  policy.  Although,  the  want 
of  a  legal  form  prevents  it  from  being  received  as 
evidence  of  a  new  contract,  it  is  yet  regarded  as  a 
complete  expression  of  the  will  of  the  parties  to 
abandon  their  former  agreement. (i)  The  abstract 
propriety  and  justice  of  this  decision  may  well  be 
doubted  ;  certainly  the  intention  of  the  assured  in 
such  a  case,  is  not  to  abandon  his  original  contract, 
otherwise  than  by  the  substitution  of  another, 
equally  valid.  His  intentions  in  their  nature,  are 
entire,  and  when  by  operation  of  law  a  portion  of 
an  entire  intent  is  defeated,  it  is  consistent  with 
principle  and  with  analogy,  to  say,  that  the  whole 
act  to  which  the  intent  relates,  should  be  declared 
invalid ;  an  entire  intent,  should  either  be  wholly 
executed,  or  wholly  defeated.  Its  partial  execu- 
tion is  of  necessity  unjust.  It  was  never  contem- 
plated by  the  parties,  and  far  from  expressing,  in 
all  cases,  it  defeats  their  will.  The  true  ground 
of  the  decision  seems  to  have  been,  that  a  different 
construction  would  lead  to  frauds  upon  the  revenue ; 
and  upon  this  its  defence  must  be  rested. 

§  35.  By  the  act  54  Geo.  III.  c.  184,  a  lower  rate 

(/i)  Hill  V.  Patton,  (8  East,  373.)    Robinson  v.  Tobin,  (1  Starkie, 
268.)    Note  XVII. 

(h)  French  v.  Patton,  (9  East,  351.) 
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of  duty  is  impoeed  upon  policies,  when  the  voyage 
is  from  one  port  in  the  United  Kingdom  to  another, 
than  npon  insurances  to  a  foreign  port.  Hence, 
when,  by  a  subsequent  agreement,  a  foreign  port  is 
substituted  for  a  domestic,  as  the  port  of  destina- 
tion, a  new  stamp  is  doubtless  requisite  to  render 
the  alteration  valid,  since  otherwise,  the  revenue 
would  be  defrauded  of  the  regular  duty. (a) 

§  36.  The  act  of  54  Geo.  III.  c.  144,  contains 
some  provisions,  relative  to  alterations  in  a  policy, 
to  which  it  is  proper  to  advert,  and  with  stating 
them,  I  shall  close  this  division  of  the  subject.  It 
is  the  same  act  to  which  I  have  already  referred,  as 
authorizing  the  stamping  of  preliminary  agreements 
to  insure,  and  providing  for  a  return  of  the  duty 
when  a  policy  is  executed  in  conformity  to  the 
agreement.  The  statute  does  not  require,  that  the 
correspondence  between  the  agreement  and  the 
subsequent  policy  shall  be  exact  and  literal ;  but 
declares  that  the  allowance  of  duty  shall  be  made 
'<  notwithstanding  the  policy  shall  contain  matter 
explanatory  of  the  contract,  or  shall  vary  therefrom 
in  consequence  of  any  error  in  the  contract,  whereby 
the  insurance  really  intended  shall  not  have  been 
effected,  or  in  consequence  of  the  terms  and  con- 
ditions of  the  insurance  having  been  afterwards 
agreed  to  be  altered,"  I  do  not  know  that  there 
have  been  any  decisions  upon  this  statute  ;  but  the 
words  "terms  and  conditions"  would  doubtless 
receive  the  same  construction,  and  probably  be  sub- 
ject to  the  same  exceptions,  as  in  the  13th  section  of 
the  act  35  Geo.  III.  c.  63,  which  we  have  already 
considered.     That  is,  the  act  would  be  construed 


(a)  Brocklebank  v.  Sugrue,  (1  B.  &  Ad.  81.)    Note  XVII. 
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to  sanction  only  such  variations  from  the  original 
agreement,  as  if  made  in  a  policy,  would  be  valid 
alterations  under  the  former  law,  since  it  would  be 
unreasonable  to  suppose  it  to  have  been  the  inten- 
tion of  parliament  that  the  right  of  alteration,  with- 
out subjecting  the  contract  to  a  new  duty,  should 
be  more  extensive  in  the  one  case  than  in  the 
other. 

§  87.  All  the  essential  requisites  of  a  policy,  all 
the  particulars  that  must  be  found  in  every  contract 
of  insurance,  whatever  may  be  its  local  or  accidental 
form,  are  enumerated  in  the  general  division  of  the 
subject,  with  the  exception  of  the  date,  in  reference 
to  which  a  few  remarks  are  necessary  to  be  made. 
There  are  few  written  contracts  in  which  the  inser- 
tion of  the  day,  month,  and  year  of  their  execution 
and  delivery,  as  expressed  in  the  single  word,  the 
date,  is  not  essential,  none,  in  which  it  is  of  more  im- 
portance than  in  a  policy  of  insurance.  The  validity 
of  the  contract  frequently  depends  upon  the  com- 
pleteness and  accuracy  of  the  previous  communica- 
tions of  the  assured  relative  to  material  facts,  and 
when  a  concealment  of  such  facts  is  alleged,  the 
question,  whether  they  were  known  to  the  assured 
before  the  completion  of  the  contract,  is  usually  de- 
termined by  comparing  the  time  when  they  came  to 
his  knowledge,  with  the  date  of  the  policy.  So, 
when  an  unreasonable  delay  in  the  commencement 
of  the  voyage  insured  is  alleged,  a  delay  amounting 
to  a  deviation,  and  consequently  discharging  the 
insurer,  a  comparison  of  the  time  of  the  actual  sail- 
ing of  the  vessel,  with  the  date  of  the  policy,  is  in- 
dispensable. Nor  are  these  the  only  cases  in  which 
a  reference  to  the  date  may  be  necessary  to  settle 
a  controversy.     When  there  are  several  policies  on 
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the  same  property  and  risks,  by  the  general  law  on 
the  continent  of  Europe  and  in  the  United  States, 
by  virtue  of  special  clauses  in  the  policy,  they  attach 
on  the  subject  insured  in  the  order  of  their  execu- 
tion ;  and  where  the  sums  insured  exceed  in  the 
aggregate  the  value  of  the  subject,  the  policies  sub- 
sequent in  date  are  discharged  wholly  or  partially 
in  the  inverse  order  of  their  execution,  until  the 
whole  amount  insured  is  reduced  to  a  correspond- 
ence with  the  value  of  the  interest  meant  to  be 
covered,  (a) 

It  is,  however,  to  be  borne  in  mind,  that  the  date 
of  the  policy  is  only  presumptive,  not  conclusive, 
evidence  of  the  facts  that  it  attests.  By  an  excep- 
tion from  a  general  rule,  for  which  it  is  not  easy  to 
account,  when  the  date  of  an  instrument  in  writing, 
whatever  may  be  its  character,  does  not  correspond 
with  the  period  of  its  actual  execution  and  delivery, 
the  error  may  be  averred  in  pleading,  and  be  shown 
by  proof  on  the  trial. (J)  The  decisions,  however, 
only  establish,  that  when  the  execution  and  delivery 
of  an  instrument  are  subsequent  to  the  date,  the 
error  may  be  corrected  ;  when  they  precede  the 
date,  whether  the  necessary  correction  can  be  made 
in  a  court  of  law,  is  upon  the  authorities  exceeding- 
ly doubtful.(c) 

§  38.  It  has  been  stated  that  all  the  clauses  and 
stipulations  which,  in  addition  to  those  that  are 
essential,  are  usually  inserted  in  English  and 
American  policies,  will  be  considered  and  explained 
in  connection  with  the  several  subjects  to  which 


(a)  1  Emerig.  ch.  2, }  4,  p.  41.    Pardeseus,  n.  794. 

(b)  Stone  v.  Bale,  (3  Levinz,  348.)    Hall  v.  Carenove,  (4  Eaat,  4T7.) 
Jackeon  v.  Bard,  (4  Johns.  330.) 

(c)  Note  XVIII. 
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thej  will  be  foand  to  relate.  There  is,  howeyer, 
a  single  clause  that  is  proper  to  be  mentioned  now, 
as  it  is  wholly  unconnected  with  any  other  branch 
of  the  subject,  and  I  shall  not  have  occasion  again 
to  advert  to  it.  It  is  that  which  provides  that  all 
disputes,  relative  to  losses  claimed  under  the  policy, 
shall  be  submitted  to  the  judgment  of  arbitrators 
mutnally  chosen.  This  clause,  although  of  late 
years  it  has  been  wholly  omitted,  was  formerly  not 
ttnusual  in  the  policies  of  London  and  New- York, 
and  is  still  retained  in  those  of  Boston  and  Balti- 
more. It  is,  however,  as  now  framed,  of  no  value 
or  use  whatever ;  neither  party  can  compel  its  per- 
formance, nor  can  its  existence,  and  a  refusal  to 
comply  with  its  terms,  be  alleged  by  either  party  to 
oust  the  jurisdiction  of  a  court  of  law  or  equity  ;(a) 
yet,  by  naming  the  arbitrators,  limiting  their  powers 
to  the  decision  of  questions  of  fact,  and  making  the 
submission  to  their  award  a  rule  of  court,  the  arbi- 
tration clause  might  not  only  be  rendered  effectual, 
but  highly  beneficial.  The  provision  thus  guarded, 
and  made  capable  of  execution,  would  not  operate 
merely  as  a  saving  of  time  and  expense,  but  such 
arbitrators  as  merchants  and  insurers  would  proba- 
bly select,  would  be  a  far  more  intelligent  and  much 
safer  tribunal  than  an  ordinary  jury.  It  is  by  such 
tribunals  that  nearly  all  mercantile  disputes,  not 
involving  questions  of  law,  are  decided  on  the  con- 
tinent of  Europe ;  and  a  long  experience  has  de- 
monstrated their  utility. (J) 

$  39.  The  most  general  division  of  insurances  is 


(a)  Mitchell  v.  Harrison,  (2  Yes.  jr.,  129.)    Thompson  v.  Charnock, 
(8  Tenn,  139.)    Kill  v.  HoUister,  (1  Wils.  129.)    Note  XIX. 
(»)  Note  XIX. 
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that  of  insurances  properly  so  called,  or  insurances 
upon  interest,  which  are  alone  embraced  in  the 
definition  that  has  been  given,  and  insurances  m- 
properly  so  called,  in  which  the  party  nominally 
assured  having  no  interest  in  the  subject  exposed 
to  hazard,  the  contract,  although,  in  form,  a  policy, 
is,  in  truth,  a  wager.  The  term  insurance,  by  its 
own  force,  implies  the  provision  of  an  indemnity 
for  a  contingent  loss,  and  hence  it  is  only  by  a  per- 
version of  its  meaning  that  it  is  applied  to  a  contract 
of  which  the  object  is  not  security,  but  gain.  The 
two  contracts,  the  wager  and  the  indemnity,  resem- 
ble each  other  in  their  extrinsic  form,  but  differ 
radically  in  their  tendency,  as  well  as  in  their  ob- 
jects. The  first,  as  a  legitimate  and  highly  bene- 
ficial contract,  has  eminent  claims  on  the  protection 
and  encouragement  of  the  law.  The  second,  de- 
serves no  other  character  than  that  of  gaming  on 
an  extensive  scale ;  nor  is  there  any  species  of 
gaming  more  detrimental  to  the  morals  of  the  par- 
ties, or  more  hazardous  to  the  interests  of  the  state 
in  which  it  is  allowed.  The  existence  of  the  con- 
tract is,  in  all  cases,  a  direct  temptation  to  the 
party  nominally  assured  to  desire  and  seek  the 
destruction  of  the  property  of  others ;  and  his 
policy,  on  its  face,  when  the  country  in  which  it  is 
efiTected  is  engaged  in  war,  and  hostile  capture,  is 
a  risk  insured  against — invites  him  to  become  a 
traitor  to  his  pwn  government,  by  giving  intelligence 
to  its  enemies,  and  stipulates  the  payment  of  the 
sum  insured,  as  the  reward  of  successful  and  unde- 
tected treachery.  No  argument  can  be  requisite 
to  show  that,  in  a  well  governed  state,  a  contract 
leading  to  these  consequences,  instead  of  being 
enforced  by  law,  should  be  strictly  prohibited  and 
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rigidly  suppressed.  It  is  as  a  crime,  not  as  an 
agreement,  that  it  merits  to  be  treated. 

The  progress  of  legislation  on  the  subject  of  wa- 
ger policies  has  been  somewhat  singular.  At  a 
very  early  period  they  were  prohibited,  rather  from 
a  sagacious  anticipation,  than  an  actual  experience, 
of  their  evil  consequences.  Subsequently  the  fears 
that  dictated  this  early  prohibition  were  disregard- 
ed, as  we  find  them  to  have  been  practised  and  al- 
lowed in  most  of  the  countries  of  Europe,  until,  in 
process  of  time,  the  numerous  frauds  to  which  they 
gave  rise,  having  demonstrated  their  pernicious  ten- 
dency, the  original  prohibition,  although  at  different 
periods  in  different  countries,  has  been  almost  uni- 
versally renewed.  According  to  Benecke,(fl)  it  is 
in  Portugal  alone  that  wager  policies  are  now  fully 
sanctioned  by  law. 

§  40.  In  England  it  was,  at  one  time,  the  estab- 
lished law  that  an  interest  in  the  subject  insured, 
was,  in  all  cases,  necessary  to  be  averred  and  proved 
in  order  to  sustain  the  policy,(6)  yet,  from  an  early 
period  in  the  eighteenth  century,  the  usage  of  wa- 
ger policies  seems  to  have  prevailed,  and  they  were 
at  length  recognized  and  enforced  by  the  judges  as 
legal  contracts.  (<:)  Such,  however,  were  the  abuses 
and  frauds  that  sprang  from  this  ill-judged  tolera- 
tion, that,  within  a  very  few  years,  an  act  of  Parlia- 
ment was  found  necessary  to  restrain  them,  and  by 
the  19  George  II.,  c.  37,  it  was  enacted  that  all 
insurances  on  ships  belonging  to  the  king  or  to  any 

(a)  1  Benecke,  (Rossetti,)  334. 

(6)  Martin  v.  Sitwell,  (1  Show.  266.)   Goddart  v.  Garret,  (2  Vern.  269.) 

(c)  Assievedo  v.  Cambridge,  (10  Mod.  77.)     Depaiba  v.  Ludlow,  (1 

Comyn,  361.)    Dean  v.  Dicker,  (2  Str.  260.)    Crawford  v.  Hunter,  (8 

Term,  23.)     1  Marsh.  128-127, 
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of  his  subjects,  or  on  any  goods  or  effects  laden  on 
board  such  ships  by  way  of  gaming  or  wagering, 
should  be  absolutely  void.  It  is  unnecessary  at 
this  time  to  state  more  particularly  the  provisions 
of  this  salutary  law,  as  when  treating  hereafter  of 
the  proper  mode  of  describing  and  proving  the  in- 
terest of  the  assured,  it  will  become  my  duty  fiilly 
to  explain  them.  It  is  to  be  regretted,  that  the  act 
does  not  extend  to  foreign  vessels,  and  contains 
other  exceptions  that  greatly  impair  its  utility. 

§  41.  In  the  State  of  New- York,  until  the  Re- 
vised Statutes  came  into  force,  in  1830,  wager  poli- 
cies were  considered  to  be  lawful,  the  judges  hold- 
ing themselves  to  be  bound  by  the  authority  of  the 
latest  decisions  in  England. (a)  The  Revised  Stat- 
utes,(A)  however,  declare  that  "  all  wagers,  bets  or 
stakes,  made  to  depend  upon  any  gaming  by  bet  or 
chance,  or  upon  any  bet,  chance,  casualty,  or  un- 
known or  contingent  event  whatever,  shall  be  un- 
lawful ;  and  that  all  contracts  for  or  on  account  of 
any  money  or  property,  or  thing  in  action  so  wa- 
gered, bet,  or  staked,  shall  be  void."  The  prohi- 
bition is  so  general  in  its  terms,  that  it  might  well  be 
construed  to  embrace  all  insurances  whatever ;  but 
to  guard  against  this  construction,  insurances  made 
in  good  faith,  for  the  security  or  indemnity  of  the 
party  insured,  and  not  otherwise  prohibited  by  law, 
are,  by  a  subsequent  clause,  excepted  from  its  ope- 
ration. 

In  Massachusetts,  in  the  first  case  in  which  the 
question  was  raised,  gaming  policies  were  held  to 


(a)  Juhel  V.  Church,   (2  Johns.  Cases,  333.)    Abbott  v.  Sebor,  (3 
Johns.  Cases,  39.)    Buchanan  v.  Ocean  Ins.  Co.,  (6  Cowen,  318.) 
W  1  Rev.  Stat.,  2  ch.  p.  666,  {  8,  9, 10. 
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be  invalid,  not  only  upon  the  authority  of  the  early 
English  cases,  but  upon  grounds  of  morality  and 
public  policy,  and  such  is  now  to  be  regarded  as  the 
established  law  in  that  state. (a)  In  Pennsylvania, 
not  only  are  wager  policies  condemned,  but  the 
courts  in  the  exercise  of  their  judicial  discretion, 
have  established  a  rule  as  broad  as  the  statutory 
prohibition  of  New- York,  by  declaring  that  no  ac- 
tion can  be  sustained  upon  any  bet  or  wager,  what- 
ever may  be  its  characterr(J)  In  Louisiana,  where 
the  provisions  of  the  Code  de  Commerce  have  been 
substantially  adopted,  a  policy  not  sustained  by  an 
actual  interest  would  doubtless  be  adjudged  invalid : 
and  should  the  question  arise  in  the  courts  of  any 
other  state  than  those  already  mentioned,  there  is 
little  hazard  in  predicting  that  its  decision  would  be 
controlled  by  the  same  rules  of  a  just  morality 
and  sound  policy  that  have  governed  the  courts  in 
Massachusetts  and  Pennsylvania.  The  practice 
indeed  of  wager  policies  has  ceased  throughout  the 
United  States,  and  their  entire  illegality  may  now 
be  fairly  considered  as  universally  established  or  ad- 
mitted, (c) 

Although  the  prohibition  of  wager  policies  in  the 
United  States,  would  seem  to  supersede  the  neces- 
sity of  explaining  their  construction  and  effect,  it 
yet  renders  it  necessary  to  distinguish  them  care- 
fully from  a  legitimate  insurance,  since  a  policy  de- 
signed to  cover  an  actual  and  insurable  interest  may 


(a)  Amory  v.  Gilman,  (2  Mfiss.  1.)  Babcock  v.  Thompson,  (3  Pick. 
446.) 

(6)  Pritchett  V.  Insurance  Company  of  North  America,  (3  Yeates, 
464.)  Craig  v.  Murgatroyd,  (4  Yeates,  161.)  Adams  v.  Penn.  Ins.  Co., 
(I  Rawle.  107.)    Edgell  v.  ATUughlin,  (6  Whar.  l76:) 

(c)  Note  XX. 
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be  so  framed  as  to  defeat  the  intent  of  the  parties, 
and  incur  the  imputation  and  penalty  of  a  wager. (a) 
It  is  for  this  reason,  and  because  wager  policies  are 
still  partially  allowed  in  England,  that  I  shall  find 
it  necessary  in  the  progress  of  these  Lectures,  as  I 
have  already  intimated,  to  recur  to  the  subject  with 
a  view  to  its  full  explication. 

§  42.  Insurances  in  reference  to  the  subjects 
upon  which  the  policy  attaches,  are  divided  into  in- 
surances upon  the  vessel,  and  insurances  upon  the 
the  cargo  or  goods.  It  is  true  that  various  interests, 
besides  that  of  actual  ownership,  connected  with,  or 
growing  out  of  these  subjects,  such  as  freight, 
profits,  commissions,  &c.,  may  be  the  object  of  an 
insurance  and  supply  the  measure  of  the  indemnity 
to  which  the  assured  is  entitled,  but  in  all  cases  the 
vessel  or  cargo,  or  both,  constitute  the  subject  to 
which  the  risks  of  the  policy  directly  apply,  and 
from  the  loss  of  which  the  claim  for  an  indemnity 
must  arise. 

§  43.  In  respect  to  the  commencement,  duration, 
and  termination  of  the  risks,  insurances  are  divided 
into  insurances  upon  the  voyage,  insurances  upon 
time,  and  insurances  in  which  the  elements  of  time 
and  voyage  are  combined.  An  insurance  upon  the 
voyage  is  when  a  port  of  departure  where  the  risks 
are  to  commence,  and  a  port  of  destination  at  which 
they  are  to  end,  are  named,  or  sufficiently  defined 
in  the  policy.  In  an  insurance  upon  time,  the  risks 
have  no  relation  whatever  to  a  voyage,  but  begin 
and  terminate  upon  certain  days  named  in  the  poli- 
cy.    Within  the  period  thus  defined  the  policy  is  in 

(a)  Kulen  Kemp  v.  Vigne,  (1  Tenn,  306.)    Tasker  v.  Scott,  (6  Taunt. 
234.)     1  Benecke,  (Roasetti,)  136.  336. 
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force  and  it  expires  when  the  time  has  elapsed, 
without  regard  in  either  case  to  the  actual  situation 
of  the  vessel.  In  an  insurance  upon  voyage  and 
time,  although  the  risks  relate  to  a  certain  voyage 
described  in  the  policy,  yet  it  is  upon  the  lapse  of 
time  ythat  their  commencement  and  termination  upon 
that  voyage,  is  made  to  depend.  As,  where  a  vessel 
is  insured  for  one  year,  beginning  on  a  certain  day, 
on  an  outward  and  return  voyage  from  New-York 
to  the  East  Indies. 

§  44.  The  last  division  of  policies  to  which  I 
shall  now  advert,  is  that  of  open  and  valuedy  a  dis- 
tinction that  relates  solely  to  the  mode  of  estima- 
ting and  proving  the  interest  of  the  assured  in  the 
event  of  a  loss.  A  policy  is  /)pen  that  contains  no 
declaration  of  the  amount  of  the  interest  of  the  as- 
sured, and  which,  consequently  casts  upon  him  the 
burthen  of  proof  \yhen  he  claims  an  indemnity.  It 
is  valued  when  the  parties  having  agreed  upon  the 
value  of  the  interest  insured,  in  order  to  save  the 
necessity  of  further  proof,  have  inserted  the  valua- 
tion in  the  policy,  in  the  nature  of  liquidated  dama- 
ges. 

The  preceding  definitions  are  probably  sufficient 
for  the  purpose  for  which  they  have  been  introduced. 
The  terms  to  which  they  relate  are  of  constant  and 
necessary  use,  and  it  is  expedient  to  have  a  general 
•understanding  of  their  meaning  and  application, 
before  we  reach  those  branches  of  our  subject  in 
which  their  further  explanation  and  development 
will  be  necessary. 
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P.  59,  }  2.  It  is  stated  by  Pothier,  that  thei^  are  five  es- 
sential requisites  in  every  contract  of  insurance.  1.  The 
subject  insured.  2.  The  risks  to  which  the  subject  is  ex- 
posed, and  which  the  underwriter  agrees  to  assume.  3.  A 
fixed  or  indeterminate  sum  to  be  paid  by  the  underwriter  in 
the  event  of  a  loss  from  the  perils  insured  against.  4.  The 
sum  which  the  assured  gives,  or  binds  himself  to  give,  to  the 
insurer  as  a  compensation  for  his  undertaking  the  risks.  6. 
The  consent  of  the  contracting  parties  in  relation  to  all  the 
subjects  enumerated.    {Pothier^  n.  10.) 

This  statement  agrees  substantially  with  the  division 
that  I  have  adopted,  except  that  it  omits  the  voyage  or  pe- 
riod of  time  for  which  the  insurance  is  made — an  omission 
lor  which  it  is  impossiUe  to  account,  as  the  subject  omitted 
is  certainly  of  the  essence  of  the  contract — ^upon  any  other 
supposition  than  that,  this  accurate  jurist  considered  the 
commencement  and  duration  of  the  risks,  which  depend 
upon  the  voyage  or  period  of  time,  as  virtually  included  in 
a  proper  description  of  the  risks  themselves.  This  supposi- 
tion is  logically  true,  but  there  are  many  reasons  that  render 
it  advisable  to  consider  the  subjects  separately. 

Millar,  who  is  usually  Correct  in  his  definitions,  and 
whose  work  is  advantageously  distinguished  by  its  lucid 
method,  says,  that  every  policy  must  settle  the  following 
particulars.  1.  The  person  in  whose  favor  the  insurance  is 
made.  2.  The  subject  insured,  whether  house,  life,  ship, 
goods,  or  freight    3.  The  sort  of  danger  from  which  the 
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subject  is  warranted.  4.  The  consideration  or  premium 
given  by  the  assured,  and  5.  The  subscription  of  the  under- 
writers, and  the  place  and  date  of  each  subscription.  His 
first  and  fifth  divisions  may  be  referred  to  the  same  category, 
namely,  the  parties  to  the  contract,  and  he  has  omitted  the 
amount  insured  and  the  duration  of  the  insurance.  The 
latter,  it  appears,  from  his  subsequent  remarks,  he  considered 
as  included  in  his  third  article ;  but  the  omission  of  the  for- 
mer is  unexplained,  and  must  be  imputed  to  inadvertence. 
{Millar  on  Ins^irance,  p.  34,  36.) 

Marshall  enumerates  ten  usual  requisites  of  the  policy ; 
but  he  includes  in  the  enumeration  several — the  stamp,  the 
name  of  the  ship  and  master,  the  powers  of  the  assured  in 
the  case  of  misfortune,  and  the  common  memorandum — that 
do  not  belong  to  the  essence  of  the  contract,  and  has  omit- 
ted the  amonnt  insured.     (1  Marsh.^  306.  337.) 


Note  IL 

P.  61.  ^^  Expression  of  an  opinion^  The  single  case 
referred  to  in  the  text,  is  that  of  Smith  v.  Odlin^  (4  Yeates^ 
Penn,  Rep.  468,)  in  which  it  is  said  by  Mr.  Phillips,  that  C. 
J.  Tilghman  "  expressed  a  doubt  whether  a  valid  insurance 
could  be  made  otherwise  than  in  writing,"  (1  Phillips,  8,) 
but  the  language  of  the  Chief  Justice  as  reported,  contains 
no  intimation  whatever  of  his  opinion.  His  words  are,  '^  As 
to  the  validity  of  a  parol  insurance,  I  do  not  mean  to  give 
an  opinion,  because  I  do  not  think  it  necessary  for  the  de- 
cision of  the  point  before  the  court."  He  then  proceeds, 
however,  as  the  organ  of  the  court,  to  pronounce  a  decision, 
which  was  virtually  a  decision,  that  such  an  insurance  is 
valid.  The  question  in  the  case  was,  whether  the  plaintife, 
as  assignees  of  one  Yard,  a  bankrupt,  were  entitled  to  a  pre- 
mium of  insurance,  which  the  bankrupt  in  his  accouhts 
with  the  defendant  had  charged  against  him,  and  this  ques- 
tion the  court  decided  in  their  favor  upon  the  following 
grounds :  "  Taking  the  evidence  altogether,"  (the  Chief  Justice 
says,)  ''  I  think  it  leads  to  the  conclusion,  that  Yard  was  to, 
keep  Odlin  indemnified  from  the  risks  mentioned  in  the 
writing  signed  by  Odlin.    This  he  might  do,  either  by  un- 
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derwriting  a  policy  himself,  or  by  procuring  others  to  under- 
write. If  he  did  not  do  one  or  the  other,  Odlin  might  sup- 
port a  special  action  on  the  case  against  him.  Yard  being 
thus  responsible,  there  is  no  reason  why  he  should  not  retain 
the  premium,  which  was  the  price  of  his  responsibility." 

If  a  parol  agreement  to  underwrite  a  policy,  or  to  procure  it 
to  be  under witten  by  others,  be  valid,  not  merely  to  the  ex- 
tent of  making  the  party  liable  for  all  losses  that  the  policyy 
if  effected,  would  cover,  but  of  entitling  him  in  all  events  to 
retain  the  stipulated  premium,  the  distinction  between  such 
a  contract  and  an  insurance  by  parol,  is  purely  verbal.  The 
right  and  liabilities  of  the  parties  under  both  contracts  are 
identical,  and  the  only  difference  is,  not  in  the  substance  of 
the  agreement,  but  in  the  form  of  action  founded  on  its 
breach.  The  judgment  of  the  court,  therefore,  although  they 
chose  to  distinguish  the  questions,  was  in  effect  a  decision 
that  a  parol  insurance  is  valid :  but  the  propriety  of  their  de- 
cision upon  the  grounds  stated,  is  more  than  questionable. 
An  agent  who  has  failed  to  procure  or  make  an  insurance, 
according  to  orders  or  agreement,  although  personally  liable 
to  his  principal  in  the  event  of  a  loss,  is  certainly  not  enti- 
tled, when  no  loss  has  occurred,  to  charge  his  principal  with 
a  premium  that  he  never  jwdd  or  earned.  He  cannot  found 
a  claim  on  his  own  neglect.  The  conclusion  therefore  of  the 
court,  that  because  Yard  would  have  been  responsible  for  a 
loss,  he  had  therefore  a  right  to  recover  or  retain  the  pre- 
mium, was  unsound  in  principle,  and  unwarranted  by  the 
decisions.  The  decision  of  the  court  can  only  be  sustained 
on  the  ground,  that  a  parol  agreement  to  insure  by  subscrib- 
ing a  policy,  is  per  se  an  insurance,  and  the  execution  of  a 
written  policy  wholly  immaterial ;  a  very  doubtful  position, 
even  were  a  parol  insurance  valid,  and  quite  untenable,  if 
otherwise. 


Note  III. 

P.  62,  i  6.  Although  upon  the  principles  of  the  civil  law, 
as  applied  to  similar  contracts,  an  oral  agreement  to  insure, 
it  is  admitted  by  Emerigon,  (1  Emerigon,  ch.  2,  see.  1,  p< 
26,  27,)  is  certainly  valid ;  yet,  the  usage  of  a  written  instru- 
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ment  appears  to  have  prevailed  upon  the  continent  of  Europe 
from  the  earliest  period,  and  so  far  as  the  evidence  extends, 
was  always  held  by  the  tribunals,  to  be  essential  to  the  va- 
lidity of  the  contract.  The  fourth  Ordinance  of  Barcelona, 
that  of  1484,  {Capmany.  Consulado^  Apend.  p.  83.  Or  din. 
de  Barcelj  c.  viii.  Casaregisj  183.  2  Bouchery  474,)  ex- 
pressly enacts,  not  only  that  the  contract  shall  be  reduced  to 
writing ;  but  that  the  instrument  shall  in  all  cases  be  exe- 
cuted before,  and  attested  by,  a  public  notary,  declaring  all  in- 
surances otherwise  made  to  be  wholly  void.  The  Ordi- 
nance of  1458,  {Capmany,  Apend.  72.  Ordin.  c.  iv.)  contains 
similar  provisions,  which  are  so  expressed  as  to  render  it 
plain,  that  the  usage  of  a  written  contract  had  before  existed ; 
the  object  of  the  enactment  being  to  authenticate  in  a  more 
solemn  manner  its  actual  execution.  The  Ordinance  of  1484, 
was  appended  to  the  first  printed  editions  of  the  Consolato.(a) 
(1  Emerigon,  Pref.  p.  12.  Casaregis  il  can.  p.  5.  Discou. 
iv.  n.  15, 16,  p.  22.)  It  is  frequently  spoken  of,  and  quoted 
as  an  integral  part  of  that  compilation,  and  from  the  manner 
in  which  it  is  constantly  referred  to  by  Cleirac,  Yalin  and 
Emerigon,  it  seems  to  have  been  regarded  by  them  as  of  equal 
authority.  Hence  there  is  the  strongest  reason  to  believe 
that  its  essential  provisions,  so  far  as  they  were  not  at  va- 
riance with  local  ordinances,  were  adopted  by  usage  in  every 
country  of  Europe  in  which  the  Consolato  was  received  as 
law. 


(a)  Casaregis,  in  that  passage  of  his  fourth  discourse  which  is  referred 
to  in  the  text,  contends  that  the  Ordinance  of  Barcelona  of  1484,  being 
purely  local  in  its  origin  and  intentions,  was  not  entitled  to  the  force  of 
law  in  other  countries  and  cities,  except  so  far  as  its  provisions  were 
proved  to  havd  been  sanctioned  by  actual  udage,  **  niti  eds  de  consuehi' 
dine  receptasfuisse  jtrobatum  fuerit.  "He  admits  however,  that  the  commer- 
cial Tribunal  of  Rome,  (Rota  Romana,)  had  decided  otherwise  in  many 
cases,  holding  that  the  ordinance  had  the  force  of  positive  law  in  every 
country  of  Europe—"  esse  in-cmnUms  mundi  partUms  aitendendutn  ac  o6- 
servandum"  The  source  of  the  error  he  states  to  have  been  the  publica- 
tion of  the  ordinance  in  the  first  printed  editions  of  the  Consolato,  which 
led  to  its  being  considered  as  of  equal  authority.  The  same  cause  must 
doubtless  have  led  to  a  very  general  incorporation  of  the  provisions  of 
tiie  ordinance,  into  the  usages  of  every  country  in  which  the  Consolato  was 
received. 
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The  author  of  "  Le  Guidon,"  indeed,  says,  that  verbal 
contracts  to  assure  had  formerly  {anciennement)  been  used 
in  France,  but  adds  that  they  depended  for  their  execution 
solely  upon  the  good  fidth  of  the  insurer,  and  that  in  his 
own  time  not  only  were  unwritten  agreements  universally 
forbidden,  {^^prohibe€s  en  tatUes places^^)  but  that  it  was 
essential  to  the  validity,  even  of  the  written  contract,  that  it 
should  be  passed  before  a  public  notary^  (  Cleirae  Us  ei  Cmit. 
p.  187,  188.)  This  is  direct  evidence  that  the  provisions  of 
the  Ordinance  of  Barcelona  were  followed  in  France ;  and 
Cleirae,  in  his  note  on  the  article,  seems  to  refer  to  the  ordi* 
nance  as  the  origin  of  the  rule. 

The  ordinance,  therefore,  of  Louis  XIY.,  in  declaring  that 
"  La  Police  d' Assurance  sera  redig6  par  ecrit  et  pourra  etre 
fait  sous  signature  priv6e,"  {OrdonnancCj  4*c.,  tii.  6,  art.  2. 
2  Valirif  29,)  so  far  from  creating  for  the  future  the  ne- 
cessity of  a  written  contract,  modified  the  rigor  of  the 
ancient  law,  in  dispensing  with  a  notarial  attestation,  and 
authorizing  a  private  execution  of  the  policy  by  the  parties. 
The  opinions  of  Yalin  and  Pothier,  stated  in  the  text,  that 
this  provision  of  the  ordinance  is  not  imperative,  but  that 
an  oral  contract  is  valid  in  itself,  and  in  special  cases  would 
be  enforced  by  the  tribunals,  is  strenuously  denied  by 
Emerigon,  who,  upon  reasons  that  seem  entirely  satisfac- 
tory, arrives  at  the  conclusion  that  a  verbal  insurance  is 
wholly  void.  It  is  remarkable  that  it  is  not  stated,  either 
by  Yalin  or  Pothier,  that  any  decision  had  ever  been  made 
in  conformity  to  the  opinion  which  they  express,  (1  Emerir 
gouj  ch.  2,  sec.  1 ,  p.  26, 27.  Vide  also  Pardessus  des  Assur. 
ch.  2,  n.  792.)  Kuricke  de  Asseuratj  Fascic,  p.  833,  con- 
siders a  written  instrument  as  necessary  to  the  existence  of 
the  contract  '*  Requiritur  ad  existentiam  instrumentum 
assecurationis.^^  His  testimony  is  conclusive  as  to  the 
opinion  and  usage  of  Northern  Europe. 

The  ordinances  of  Florence,  Antwerp,  Philip  II.,  Genoa, 
Middleburgh,  Rotterdam,  Amsterdam,  Prussia,  Hamburgh, 
Stockholm,  and  BUboa,  (2  Mag.  4,  6.  23.  39.  43.  47.  65.  94. 
128.  188.  211. 267.  421,)  all  enjoin  the  use  of  written  instru- 
ments ;  and  those  of  Florence,  Antwerp,  Philip  II.,  Hamburgh 
and  Stockholm,  prescribe  the  form  of  the  policy. 
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The  French  Code  requires  that  the  policy  shall  be  dated 
on  the  day  on  which  it  is  subscribed,  shall  mention  the  hour 
of  the  day — whether  before  or  after  noon — and  shall  con- 
tain no  blank,  and  that  it  shall  express  the  following 
particulars:  1.  The  name  and  residence  of  the  person 
effecting  the  insurance,  and  his  character  of  owner  or  agent. 
2.  The  name  and  description  of  the  vessel.  3.  The  name 
of  the  master.  4.  The  port  of  lading.  6.  The  port  of  de- 
parture. 6.  The  ports  or  roadsteds  in  which  the  vessel  is 
to  trade  and  unload  in  the  course  of  the  voyage.  7.  Those 
at  which  she  has  liberty  to  touch.  8.  The  nature  and  cost 
or  valuation  of  the  goods  or  other  subject  insured.  9.  The 
period  when  the  risks  begin  and  terminate.  10.  The  time 
insured.  11.  The  premium.  12.  The  submission  to  arbi- 
tration when  such  is  the  agreement  of  the  parties,  and 
generally  every  other  condition  of  the  contract  agreed  on 
by  the  parties.  It  also  provides  that  several  distinct  insu- 
rances may  be  included  in  the  same  policy,  whether  the 
difference  consists  in  the  subject  insured,  the  rate  of  pre- 
mium, or  the  persons  underwriting.  A  subsequent  article 
introduces  these  important  exceptions :  From  the  ports  of 
the  Levant  and  from  the  coast  of  Africa,  and  on  a  voyage 
to  Europe  from  any  part  of  the  world,  goods  may  be  insured 
by  ship  or  ships  without  any  designation  of  tfie  vessel  or 
master,  nor  in  such  cases  is  a  particular  description  of  the 
goods  required ;  but  the  policy  must  state  the  name  of  the 
consignee  unless  by  a  special  clause  the  parties  dispense 
with  its  insertion.  {C!ode  de  Com.  liv.  2,  tit.  10,  art.  332. 
3.7.) 

The  ordinance  of  Genoa  requires  that  the  name  of  the 
person  procuring  the  insurance,  shall  be  expressly  mentioned 
in  the  policy  before  it  is  subscribed,  and  that  if  a  blank  space 
be  left  to  be  filled  up  with  the  name,  the  assurance  shall 
be  of  no  effect.  (2  Mc^.  65.) 

The  ordinance  of  Middleburgh,  declares  that  no  insurance 
upon  com,  fruit,  wines,  oil,  salt,  herrings,  sugar,  qnicksilveri 
butter,  cheese,  hops,  syrup,  honey,  seeds,  or  any  other  per- 
ishable goods,  or  upon  gold  or  silver,  coined  or  uncoined, 
shall  be  valid,  unless  the  subject  insured  is  specifically  de- 
scribed in  the  policy ;  but  allows  all  other  goods  to  be  in* 
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sured  under  the  general  denomination  of  goods  and  merchan- 
dise. The  same  ordinance  also  requires  that  the  name  of 
ship,  and  of  the  master,  and  of  the  ports  of  lading  and  des- 
tination, shall,  in  all  cases,  be  inserted  in  the  policy.  (2  Mag. 
71,  72.) 

By  the  ordinance  of  Rotterdam,  where  the  insurance  is 
on  a  voyage  already  commenced,  the  day  on  which  the  ves- 
sel sailed  must  be  stated  in  the  policy,  unless  the  assured 
has  no  certain  information  of  the  fact,  and  then  his  want  of 
knowledge  must  be  expressed  in  the  policy,  otherwise  the 
insurance  is  void. 

By  the  same  ordinance,  gold  and  silver,  diamonds  and 
other  precious  stones,  and  munitions  of  war,  cannot  be  in- 
sured \mder  the  general  denomination  of  goods  and  merchan- 
dise, but  must  be  expressly  mentioned  in  the  policy.  (2 
Mag.  89.) 

The  names  of  the  ship  and  master,  if  within  the  know- 
ledge of  the  assured^  must  be  expressed  in  the  policy.  Also 
the  ports  of  lading  and  discharge,  and  the  place  where  the 
risks  are  to  commence,  when  it  is  different  from  the  port  of 
lading.  The  policy  is  void  if  any  facts  required  to  be  inser* 
ted  are  omitted.  (2  Mag.  94.) 

The  provisions  of  the  ordinance  of  Amsterdam,  are  sub- 
stantially the  same  as  those  of  Rotterdam.  (2  Mag.  128. 
Ordin.  Art.  23.) 

In  Prussia,  the  policy  must  specify  the  names  of  the  con- 
tracting parties,  and  whether  they  contract  as  principals  or 
agents,  the  name  and  residence  of  the  master,  the  name  and 
tonnage  of  ihe  ship,  the  ports  of  lading  and  discharge,  and  all 
at  which  the  vessel  is  to  touch  in  the  course  of  her  voyage. 
Gold  and  silver,  whether  coin  or  jewels,  perishable  goods 
and  those  liable  to  damage  by  leakage,  must  be  specifically 
insured.  The  insurance  may  be  made  in  general  terms 
when  the  assured  has  no  knowledge  of  the  nature  of 
the  goods  or  of  the  name  and  destination  of  the  ship; 
but  the  goods  must  not  be  prohibited  and  the  assured's  want 
of  information  must  be  stated  in  the  policy.  (2  Mag.  189. 
Ordin.  Art.  3.) 

The  Ordinance  of  Hamburgh  declares  that  the  policy 
shall    expressly  mention,    1.    The    name   of    the  person 
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making  the  assurance ;  but  when  the  parties  so  agree,  this 
may  be  omitted  and  the  policy  filled  up  to  the  bearer.  2. 
The  subject  or  thing  insured ;  but  the  party  insured  is  not 
bound  to  state  whether  the  goods  are  his  own  or  the  insur- 
ance made  on  his  own  or  a  stranger's  account.  3.  The 
day  on  which  the  vessel  sailed  from  her  port  of  departure. 

4.  The  ports  of  lading  and  discharge.  6.  The  names  of 
the  ship  and  master.  6.  The  premium  and  its  rate,  stating 
the  name  of  the  broker  procuring  the  insurance.  (2  Mag. 
212.) 

The  Swedish  Ordinance  enacts,  that  the  policy  shall  be 
printed,  and  prescribes  its  form,  and  declares  that  in  the 
blanks  of  all  printed  policies  shall  be  specified,  t.  The  name 
of  the  party  insured ;  but  where  the  insurance  is  made  by  an 
agent,  he  may  either  insert  his  own  name  or  that  of  his 
principal.  2.  The  things  insured,  and  their  value  in 
money.  3.  The  names  of  the  ship  and  master.  4.  The 
places  of  lading  and  discharge,  and  the  whole  voyage  of  the 
ship  from  her  port  of  dei)arture  to  her  port  of  final  destina- 
tion. 5.  The  time  when  the  ship  is  to  sail,  or  actually  did 
sail.  6.  The  payment  of  the  premium.  {Ordi7iance  of 
Stockholm,  Art  4.    2  Mag.  267.) 

The  Ordinance  of  Bilboa  enacts,  that  the  policy  shall  con- 
tain, 1.  The  names  and  residence  of  the  assured  and  the  as- 
surers. 2.  The  value  of  the  goods  or  other  subject  insured, 
and  whether  the  insurance  be  made  by  the  assured  on  his 
own  account  or  as  agent.  3.  The  names  of  the  ship  and 
master,  the  port  of  lading,  that  of  departure,  and  of  final  des- 
tination, and  the  several  ports  or  places  where  the  vessel  is 
at  liberty  to  touch.    4.  The  sum  insured  by  each  insurer. 

5.  The  premium,  its  rate,  and  whether  paid  or  secured  to  be 
paid.  6.  The  date,  mentioning  the  day  and  hour,  and  the 
period  when  the  risks  are  to  commence,  and  when  they  are 
to  terminate  at  the  port  of  destination,  (Ordinance  of  Bil- 
boa, 2  Mag.  407.) 

The  11th  section  of  an  act  of  Parliament,  passed  in  the 
36th  year  of  George  III.,  (36  George  III.,  c.  63,)  the  princi- 
pal act  imposing  a  duty  on  marine  insurance,  and  requiring 
a  stamp,  enacts,  "  That  every  contract  or  agreement  which 
shall  be  made  or  entered  into,  for  any  insurance,  in  respect 
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whereof  any  duty  is,  by  this  act,  mode  payable,  shall  be  en- 
grossed, printed,  or  written,  and  shall  be  deemed,  and  called 
A  Policy  of  Insurance ;  and  that  the  premium,  or  consi- 
deration in  the  nature  of  a  premium,  paid,  given,  or  contracted 
for,  upon  such  insurance,  and  the  particular  risk  or  adventure 
insured  against,  together  with  the  names  of  the  subscribers 
and  underwriters,  and  sums  insured,  shall  be  respectively 
expressed  or  specified  in  or  upon  such  policy,  and  in  default 
thereof)  every  such  insurance  shall  be  null  and  void  to  all 
intents  and  purposes  whatever."  The  twelfth  section  enacts, 
'^  That  no  policy  of  insurance  upon  any  ship,  or  upon  any 
share  or  interest  therein,  shall  be  made  for  any  certain  time 
longer  than  twelve  calendar  months ;  and  every  policy 
which  shall  be  made  for  any  longer  term,  shall  be  null  and 
and  void  to  all  intents  and  purposes." 


Note  IV, 

P.  65,  }  7.  By  the  usage  of  all  the  insurance  companies  in 
the  city  of  New- York,  the  application  for  insurance  is  made  in 
writing.  When  it  is  accepted,  and  the  sum  insured,  and  the 
rale  of  premium  inserted,  it  is  signed  by  the  applicant  and  the 
president  of  the  company,  and  constitutes  a  perfect  contract 
A  printed  form  with  the  necessary  blanks  is  used  for  the 
purpose,  which  is  in  these  words  : 

"  Insurance  is  wanted  by  

for  account  of  . 

loss  if  any  payable  to ! 

on 


Shipped  or  to  be  shipped  on  board  the 
at  and  from 


Premium  per  cent 

Binding President 

Applicant. 

New-York 184. 

The  premium  note  is  not  given  until  the  delivery  of  the 
policy.     The  usage  of  a  written  application  is  similar,  it  is 
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believed,  in  the  other  states  of  the  Union ;  but  possibly  with 
some  variance  in  the  form. 


Note  V. 

P.  65,  §  8.  It  is  stated  by  Dr.  Pohls,  {See-AssecuranZy 
RechtSs  Ers.  TheiL  p.  135,)  that  for  the  reasons  given  in  the 
text,  policies  on  the  continent  were  formerly  required  to  be 
signed  by  both  parties;  but  he  refers  to  no  authority  in 
support  of  this  assertion,  and  I  have  foxmd  no  reference  to 
the  existence  of  such  a  general  usage  in  any  other  writer. 
None  of  the  foreign  Ordinances  that  I  have  had  the  means 
of  examining,  enact  that  the  policy  shall  be  signed  by  the 
assured ;  nor  do  the  forms  of  the  policies,  which  some  of 
these  Ordinances  prescribe,  render  it  necessary.  {Sup.  Note  3.) 
The  same  writer,  while  he  admits  that  verbal  insurances 
were  formerly  in  use,  say^  that  the  rule  must  now  be  con- 
sidered as  established,  that  the  contract  must  be  in  writing. 
(76.  p.  134.) 

Emerigon  says,  that  by  the  established  usage  in  France, 
the  policy  was  never  signed  by  the  assured,  and  that  it  was 
quite  unnecessary  that  it  should  be.  When  Emerigon  wrote, 
it  was  not  the  custom  in  Prance  to  advance  the  premium, 
and  accordingly  the  forms  of  the  policy  that  he  has  given, 
contain  no  receipt  of  its  payment ;  but  he  says,  that  should 
the  assured  refuse  to  pay,  the  original  memorandum  of  the 
broker,  or  an  extract  from  his  books,  would  be  sufficient  evi- 
dence to  enable  the  insurer  to  recover.  (1  Emerigonj  ch.  2, 
}  4,  p.  48.  Ch.  2,  §  3,  p.  34  and  38.)  Pardessus  seems  to  be 
of  opinion,  that  both  the  usage  and  the  law  in  France  on 
this  subject  are  unchanged.    {Pardessus,  n.  793. 796.) 

We  are  told,  however,  by  Boulay  du  Paty,  (3  Boulay  du 
Paty,  253,  4,  5,)  that  under  certain  provisions  of  the  Code 
de  Commerce,  {Art.  109,)  and  of  the  Code  Civil,  {Art.  1325,) 
it  is  now  necessary  to  the  validity  of  the  contract,  that  the 
policy,  whether  registered  on  the  books  of  a  notary  or 
broker,  or  executed  by  the  parties  without  the  intervention 
of  a  public  officer,  should  be  signed  by  both  parties,  and  he 
cites  a  decision  of  the  "  Cour  Royale"  of  Aix,  to  that  effect. 
But  he  adds  that  this  necessity  does  not  exist  when  the  pre- 
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mium  is  paid  in  advance,  for  as  the  contract  then  becomes 
unilateral,  containing  stipulations  only  on  the  part  of  the  un- 
derwriters, the  signature  of  the  assured  is  wholly  unimportant. 
"  Au  moyen  du  paiemeni  de  la  prime,  VengcLgement  que 
prennent  les  assureurs  est  unilcUeral :  des  lors  il  est  fort  in- 
different  que  PassurS  signe  au  non  la  police  d? assurance^ 
puisquHl  n^y  prend  aucun  engagement.^^ 


NOTK  VL 

P.  66,  i  10.  Kohne  v/TTie  Insurance  Company  of 
North  America,  (I  Wash.  C.  C  R.  93.)  This  was  an 
action  of  trover  for  the  recovery  of  a  policy  of  insurance. 
It  appeared  in  evidence,  that  the  plaintiff  had  directed  his 
agent  to  effect  an  insurance  on  goods  on  board  the  ship 
Gadsden,  from  Newport,  Rhode  Island,  to  Port  Passage  in 
Spain.  The  agent  applied  to  the  president  of  the  company 
on  Saturday,  the  12th  of  October,  1799,  and  settled  with  him 
the  terms  of  the  insurance,  but  left  the  office  before  the 
policy  was  filled  up.  It  was,  however,  filled  up  and  exe- 
cuted a  few  hours  afterwards,  of  which  the  president  of  the 
company  gave  him  notice,  mentioning  at  the  same  time  that 
the  company  had  received  information  that  the  vessel  had 
been  captured  and  carried  into  Halifax.  This  information 
appeared  in  a  newspaper,  published  on  the  very  day  the  in- 
surance was  made ;  but  was  not  known  to  either  party  when 
the  agreement  was  entered  into,  and  the  policy  executed. 
On  a  subsequent  day  the  agent  called  to  deliver  the  premium 
note  and  receive  the  policy ;  but  the  company  refused  to  de- 
liver it  to  him. 

One  of  the  objections  to  the  recovery  of  the  plaintiff  was 
that  the  agreement  for  the  insurance  was  inchoate,  and  that 
the  company  having  heard  of  the  loss  before  the  delivery  of 
the  policy,  had  a  right  to  retract ;  but  Mr.  Justice  Washing- 
ton, in  his  charge  to  the  jury,^onsidered  the  objection  as 
entitled  to  no  weight.  There  was  no  charge  of  unfairness, 
he  told  them,  on  the  part  of  the  agent.  It  was  not  pretend- 
ed that  he  knew  of  the  loss  when  he  waited  on  the  president 
and  settled  with  him  the  terms  of  the  contract.  Every 
thing  was  then  agreed  upon,  and  although  he  did  not  wait 
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to  receive  the  policy ;  yet  immediately  after  he  left  the 
office  it  was  filled  up  and  signed  by  the  president,  and  had 
been  produced  on  the  trial.  The  contract,  therefore,  was 
not  inchoate,  but  perfected  before  notice  of  the  capture  by 
either  of  the  parties.  It  will  be  seen  hereafter  that  if  the 
policy  in  this  case  had  not  been  executed  until  after  intelli* 
gence  of  the  loss ;  yet,  as  founded  on  a  prior  agreement  made 
in  good  faith,  it  would  have  been  valid.  The  law  in  France 
agrees  with  our  own.  Pardessus  says — "  La  Police  une 
fois  signee  la  convention  eat  irrevocable :  Passnri  ne  seroit 
pas  pins  le  maitre  d?en  refuser  V  execution^  sons  pretexts 
qu^il  ne  Vagre€  pas,  que  Fassureur  ne  le  seroit  de  rayer 
sa  signature  avant  que  la  Police  ait  etc  remise  a  P  as- 
sure:'   (n.796.) 

Where  a  policy  of  the  execution  of  which  notice  has 
been  given  is  withheld,  an  action  of  trover  is  doubtless  the 
proper  remedy,  and  upon  the  trial  it  will  not  be  necessary  to 
give  direct  proof  of  the  existence  of  the  policy :  the  defend- 
ant will  be  concluded  by  the  notice.  The  case  of  Harding 
V.  Carter^  was  an  action  of  trover,  before  Lord  Mansfield, 
for  the  recovery  of  two  policies,  which  the  defendants,  who 
were  brokers,  had  given  notice  to  the  plaintiffii,  that  they 
had  efiected  on  his  account,  but  which  in  fact  were  never 
executed.  Lord  Mansfield  told  the  jury  that  the  defendants 
were  to  be  considered  as  the  actual  insiuers,  and  that  the 
defence  set  up  that  their  letter  to  the  plaintiffii  had  been 
written  by  mistake  by  a  clerk,  and  that  trover  could  not  be 
maintained  for  that  which  never  existed,  could  not  avail 
them,  since  they  could  not  be  suffered  to  contradict  their 
own  representation.  The  plaintiff  had,  accordingly,  a  ver- 
dict for  the  amount  of  his  interest,  deducting  the  premium. 
(1  Park,  Sth  ed.  6.)    {Marsh.  303.) 


No-jE  VIL 
P.  67,  §  61.  The  case  referred  to  in  the  text,  is  that  of 
Motteux  V.  The  London  Assurance  Company,  (1  Atk. 
645.)  There  was  not,  however,  an  immediate  decree  for 
the  payment  of  the  loss,  founded  upon  the  evidence  before 
the  court ;  but  Lord  Hardwicke  directed  an  issue,  to  de- 
termine, whether  '^  the  loss  was  a  loss  during  the  voyage, 
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and  according  to  the  adventure  which  was  agreed  upon,  or 
intended  to  be  insured,"  and  in  all  cases  where  there  is  a 
dispute  concerning  the  loss,  or  the  liability  of  the  insurer 
under  a  corrected  policy  is  denied,  this  is  doubtless  the 
course  that  ought  to  be  followed,  and  the  final  decree  should 
be  suspended  until  the  facts  have  been  ascertained  by  the 
finding  of  a  jury. 

In  the  case  of  Perkins  v.  The  Washington  Insurance 
Company,  (4  Cowen,  646,)  the  bill  was  filed  to  compel  the 
defendants  to  execute  a  policy  against  fire  in  conformity  to 
an  agreement  to  insure,  made  by  their  agent,  or  pay  the 
loss ;  and  the  Court  of  Errors  in  New- York,  on  the  reversal 
of  the  decree  of  the  Chancellor,  decreed,  not  that  a  policy 
should  be  executed,  but  that  it  should  be  referred  to  a  mas- 
ter to  ascertain  and  report  the  amount  due  for  the  loss,  and 
that  a  decree  for  its  payment  should  be  entered  upon  the 
confirmation  of  the  master's  report.  There  was  no  dispute, 
however,  in  this  case,  as  to  the  fact  of  a  loss,  or  as  to  the 
liability  of  the  company  for  its  payment,  upon  the  supposi- 
tion that  they  were  bound  by  the  agreement  of  the  agent. 
The  case  is  a  direct  authority  in  support  of  the  position  in 
the  text,  that  a  court  of  equity,  upon  a  bill  for  the  specific 
execution  of  an  agreement  to  insure,  may  decree  a  satisfac- 
tion. 

The  following  case  in  Massachusetts,  equally  shows  that 
the  assured  upon  an  unexecuted  agreement  to  insure,  has  a 
remedy  in  an  action  at  law.  M^Culloch  v.  The  Eagle  In- 
surance Company,  (I  Pick.  278.)  The  action  was  found- 
ed on  an  alleged  agreement  contained  in  the  correspondence 
of  the  parties :  the  court  were  of  opinion  that  the  letters  did 
not  afford  suflicient  evidence  of  a  contract  binding  on  the 
defendants,  but  also  held  that  had  such  a  contract  been 
made,  the  mere  want  of  a  policy  would  not  prevent  the 
plaintiff  from  recovering.  The  form  of  the  action  in  this 
case  was  assumpsit,  treating  the  agreement  to  insure  as  an 
actual  insurance ;  but  it  seems  to  be  necessary  that  the  ac- 
tion should  be  special,  stating  as  a  breach,  the  refusal  of  the 
defendants  to  deliver  a  policy  according  to  the  agreement, 
setting  forth  the  terms  of  the  policy  that  ought  to  have  been 
made,  showing  that  the  loss  claimed  would  have  been  re- 
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coverable  under  it,  and  alleging  as'  a  special  damage,  that 
the  plaintiflf  had  been  deprived  of  the  remedy  it  would  have 
given.  And  to  entitle  the  plaintiff  to  recover,  the  plaintiff 
would  be  bound  to  g^ve  the  same  evidence  as  if  the  action 
had  been  foimded  on  the  policy ;  that  is,  he  would  be  bound 
to  show  a  compliance  on  his  part,  with  all  the  conditions 
that  the  policy,  if  executed,  would  have  imposed.  I  see  no 
reason  to  doubt  that  such  an  action  is  maintainable,  and 
where  no  discovery  is  sought,  it  is  for  very  obvious  reasons 
far  preferable  to  a  bill  in  equity,  {Harding  v.  Carter,  1 
Park,  8th  ed.  6.) 

It  is  impUed  in  the  observations  of  the  text,  and  in  the 
two  preceding  cases,  that  it  can  be  no  objection  to  the  validi- 
ty of  a  policy  founded  on  a  previous  agreement,  that  it  was 
executed  after  the  occurrence,  and  with  the  knowledge,  of  a 
loss.  This  question  has,  however,  been  in  England  the 
subject  of  a  solemn  decision. 

Mead  v.  Davison,  (3  Adolph.  4*  Ellis,  303.)  The  insu- 
rance was  on  the  ship  Crisis.  The  plaintiff  and  defendant 
were  members  of  a  mutual  insurance  society,  called  the  British 
Association  of  London.  The  ship  was  proposed  and  ac- 
cepted for  insurance  in  February,  1829 ;  but  no  policy  was 
executed  and  stamped,  until  the  21st  of  October,  in  the  same 
year.  Before  this  time  an  average  loss,  for  which  the  action 
was  brought,  had  happened  and  had  become  known  to  both 
parties.    No  fraud  was  proved. 

One  of  the  objections  to  a  recovery  was  that  no  action 
could  be  maintained  upon  a  policy  executed  after  a  loss  had 
taken  place,  within  the  knowledge  of  the  parties  ;  and  upon 
the  trial  Lord  Lyndhurst,  C.  B.,  nonsuited  the  plaintiffs  on 
this  ground.  Upon  a  motion  for  a  new  trial,  the  counsel 
for  the  defendant,  insisted  that  the  question,  whether  a  valid 
policy  can  be  effected  after  both  parties  had  a  full  know- 
ledge of  the  loss,  had  never  been  decided,  and  that  it  was 
inconsistent  with  the  nature  of  the  contract  that  it  should  be 
entered  into  under  such  circumstances — that  the  insertion 
in  the  policy  of  the  words,  '*  lost  or  not  lost,"  made  no  dif- 
ference, since  by  their  established  construction  they  refer 
only  to  a  case  where  both  parties  are  ignorant  of  the  event 
In  reply  to  these  positions,  Lord  Denman,  in  delivering  the 
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judgment  of  the  court,  said  that  "the  material  question  was, 
whether  an  assured  can  recover  on  a  policy  executed  after 
the  loss  had  occurred,  and  became  known  to  both  parties. 
Now  the  case  of  The  Earl  of  March  v.  Pigot,  (5  Burr, 
2802,)  referred  to  in  the  argument,  is  a  direct  authority  in 
principle,  in  favor  of  tlie  right  to  recover,  if  the  loss  was 
known  to  neither  party  at  the  time  of  effecting  the  policy. 
According  to  the  same  case,  and  indeed  on  the  plainest 
general  principles,  if  the  loss  had  been  known  to  the  as- 
sured only,  the  policy  would  be  void.  But  no  case  has  de- 
termined that  an  underwriter  who  chooses  to  effect  a  policy, 
with  full  knowledge  that  the  loss  has  actually  happened, 
may  not  be  bound  by  it.  This  conduct  might  indeed  ap- 
pear extraordinary,  if  it  were  not  clear  that  he  had  a  good 
legal  consideration  for  entering  into  the  contract,  viz.,  the 
payment  of  the  premium,  which  may  be  regarded  as  a  price 
actually  given  and  received  for  the  underwriter's  indenmity 
against  the  contingency  that  has  arisen.  There  is  con- 
siderable analogy  between  this  case  and  Paine  v.  Miller^ 
(6  Ves,  jun.  349,)  decided  in  1801,  by  Lord  Eldon,  who 
held  the  purchaser  bound  to  perform  his  contract,  though 
the  house  was  burnt  before  the  time  appointed  for  convey- 
ing it.  '  As  to  the  mere  effect  of  the  accident  itself,'  said 
his  lordship,  '  no  solid  objection  can  be  founded  upon  that, 
simply;  for  if  the  party  by  the  contract  has  become  in 
equity  the  owner  of  the  premises,  they  are  his  to  all  intents 
and  purposes.'  (p.  352.)  He  also  said,  adverting  to  the  case 
of  annuities,  where  the  purchasers  have  been  compelled  to 
pay  the  purchase  money,  though  the  grantor  die  before  he 
has  made  a  single  payment,  'the  party  has  the  thing  he 
bought,  though  no  payment  may  have  been  made,  for  he 
bought  subject  to  contingency.'  So,  in  the  present  case, 
he  bought  and  paid  for  the  underwriter's  promise  to  indem- 
nify. If  his  ship  had  arrived,  the  underwriter  would  have 
kept  the  whole  premium,  though  she  has  perished,  he  can- 
not be  released  from  his  agreement.  Equity  would  have 
compelled  him  to  execute  the  formal  policy,  whenever  ten- 
dered to  him.  In  voluntarily  executing  it,  he  has  only 
performed  a  manifest  duty,  and  cannot  now  retract  the  ob- 

▼OL.  I.  15 
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ligation."     For  some  observations  on  this  case,  see  pogt, 
Note  X. 


Note  VHI. 

P.  67,  {  12.  7%€  Ocean  Ins.  Co.  v.  Carringtonj  (3 
Connect.  567.)  The  action  was  brought  for  the  recovery  of 
a  premium  note  given  by  the  defendant,  on  a  policy  execu- 
ted by  the  company,  and  the  question  was,  whether  the 
policy  corresponded  with  the  previous  agreement,  so  that 
the  defendant  was  bound  to  accept  it.  The  material  facts 
were  these  : — The  defendant,  Carrington,  wrote  to  the  com- 
pany to  inquire  upon  what  terms  they  would  make  an  in- 
surance ''on  26  horses  and  20  oxen,  on  board  the  brig 
Gleaner,  from  Saybrook  to  the  West  Indies,"  saying  nothing 
as  to  the  valuation  of  the  property,  or  the  sum  he  desired  to 
be  insured.  The  company  replied  in  these  words — "  The 
office  will  take  the  risk  at  15  per  cent,  or  at  10  per  cent, 
with  a  warranty  that  the  property  was  safe  on  the  7th  of 
December  last,  but  no  partial  loss  is  to  be  paid  under  10 
per  cent."  By  the  mail  of  the  next  day,  Carrington  replied 
— "  We  accept  your  terms  with  a  policy  filled,  on  26  horses 
valued  at  2,200  dollars,  and  on  20  oxen,  valued  at  ^800," 
and  in  this  letter  enclosed  the  premium  note.  The  company 
on  the  following  day  forwarded  by  mail  a  policy  "for  $3000 
on  stock,  on  the  deck  of  the  brig  Gleaner,"  with  this  note 
in  the  margin  "  46  head  of  horses  and  oxen,  valued  at  3000 
dollars."  This  policy,  the  defendant  refused  to  accept,  and 
immediately  returned  it  to  the  company.  The  ground  of 
this  refusal  was,  that  the  horses  and  oxen  were  included  in 
one  gross  valuation,  instead  of  being  separately  valued,  ac- 
cording to  the  terms  in  which  he  had  accepted  the  offer. 

Chief  Justice  Hosmer,  with  whom  a  majority  of  the  judges 
concurred,  in  delivering  the  judgment  of  the  court  in  favor 
of  the  defendant,  and  in  conunenting  on  his  second  letter, 
remarked : — 

"  This  was  a  new  proposal,  which  Carrington  might  pre- 
sume the  company  would  accept,  but  could  not  know  it.  The 
office  had  assumed  no  such  obligation,  as  the  office  had  not 
agreed  to  undrwrite  a  valued  policy ;  neither  had  the  de- 
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fendants  agreed  to  receive  an  open'policy.  The  miuds  of  the 
parties  had  not  met.  It  would  be  placing  an  undue  stress  upon 
the  first  words  of  the  letter, '  we  accept,'  to  consider  this  expres- 
sion as  concluding  the  contract.  The  underwriters,  by  the 
valued  policy  which  they  transmitted,  recognized  the  new 
proposal  in  part,  and  if  they  had  attended  to  their  import, 
the  same  words  would  have  convinced  them  that  a  separate 
valuation  of  the  horses  and  oxen  was  proposed.  The  policy 
transmitted  was  not  conformable  to  the  proposition.  The 
parties  never  did  agree."  Bristol,  J.,  dissented  from  the  other 
judges ;  but  as  he  did  not  question  the  principle  of  their  de- 
cision, but  merely  adopted  a  different  interpretation  of  the 
defendant's  second  letter,  it  is  unnecessary  to  give  any  ex- 
tracts from  his  opinion. 

In  Eliason  v.  Henshaw,  (4  Wheat.  228,)  the  rules  ap- 
plicable to  all  contracts,  alleged  to  have  been  made  by  an 
offer  from  the  one  party,  and  its  acceptance  by  the  other, 
are  laid  down  by  Mr.  J.  Washington,  with  his  usual  pre* 
cision. — "It  is  an  undeniable  principle,  that  an  offer  of  a  bar- 
gain by  one  persoh  to  another,  imposes  no  obligation  upon 
the  former,  until  it  is  accepted  by  the  latter,  according  to 
the  terms  in  which  the  offer  was  made.  Any  qualification 
of,  or  departure  from,  those  terms,  invalidates  the  offer,  un- 
less the  same  be  agreed  to  by  the  person  who  made  it. 
Until  the  terms  of  the  agreement  have  received  the  assent  of 
both  parties,  the  negotiation  is  open  and  imposes  no  obliga- 
tion upon  either."  He  then  applies  these  principles  to  the 
facts  of  the  case,  and  his  remarks  are  added,  as  affording  a 
clear  and  valuable  illustration. 

'*  In  this  case,  the  plaintiffs  in  error  offered  to  purchase 
from  the  defendant  two  or  three  hundred  barrels  of  flour, 
to  be  delivered  at  Georgetown,  by  the  first  water,  and  to 
pay  for  the  same  9  dollars  60  cents  per  barrel.  To  the  let- 
ter containing  this  offer,  they  required  an  answer  by  t^e  re- 
turn of  the  wagon  by  which  the  letter  was  despatched. 
This  wagon  was,  at  that  time,  in  the  service  of  the  defend- 
ant, and  employed  by  him  in  hauling  flour  from  his  mill  to 
Harper's  Ferry,  near  to  which  place  the  plaintiffs  then  were. 
The  meaning  of  the  writers  was  obvious.  They  could 
easily  calculate,  by  the  usual  length  of  time  which  was  em- 
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ployed  by  tliis  wagon  in  travelling  from  Harper's  Ferry  to 
Mill  Creek,  and  back  again,  with  a  load  of  flour,  about 
what  time  they  should  receive  the  desired  answer;  and, 
therefore,  it  was  entirely  imimportant,  whether  it  was  sent 
by  that  or  another  wagon,  or  in  any  other  manner,  provided 
it  was  sent  to  Harper's  Ferry,  and  was  not  delayed  beyond 
the  time  which  was  ordinarily  employed  by  wagons  engaged 
in  hauling  flour  from  the  defendant's  mill  to  Harper's  Ferry. 
Whatever  uncertainty  there  might  have  been  as  to  the  time 
when  the  answer  would  be  received,  there  was  none  as  to 
the  place  to  which  it  was  to  be  sent ;  this  was  distinctly 
indicated  by  the  mode  pointed  out  for  the  conveyance  of  the 
answer.  The  place,  therefore,  to  which  the  answer  was  to 
be  sent,  constituted  an  essential  part  of  the  plaintiflPs  offer. 

"  It  appears,  however,  from  the  bill  of  exceptions,  that  no 
answer  to  this  letter  was  at  any  time  sent  to  the  plaintifl^  at 
Harper's  Ferry.  Their  offer,  it  is  true,  was  accepted  by  the 
terms  of  a  letter  addressed  Georgetown,  and  received  by  the 
plaintiffs  at  that  place  ;  but  an  acceptance  communicated  at 
a  place  difierent  from  that  pointed  out  by  the  plaintiffs,  and 
forming  a  part  of  their  proposal,  imposed  no  obligation  bind- 
ing upon  them,  unless  they  had  acquiesced  in  it,  which  they 
declined  doing."  The  judgment  of  the  court  was,  that  no 
contract  had  been  concluded  between  the  parties,  and  that 
the  jury  in  the  court  below  ought  to  have  been  so  instructed. 


Note  IX. 


P.  68,  §  13.  The  decision  referred  to  in  the  text,  was 
made  in  the  case  of  MCulloch  v.  The  Eagle  Insurance 
Company^  (1  Pick.  278.)  The  plaintiff  wrote  to  the  de- 
fendants on  the  27th  of  December,  to  ascertain  on  what  terms 
they  would  insure  $2500,  on  the  brig  Hesper  and  cargo, 
from  Martinico  to  the  United  States.  The  defendants  re- 
plied on  the  1st  of  January,  that  they  would  take  the  risk 
at  two  and  half  per  cent.  This  letter  was  received  by  the 
plaintiff  on  the  3d  of  January,  on  which  day  he  wrote  and 
put  into  the  post-office  his  reply,  requesting  the  defendants  to 
fill  a  policy  on  the  terms  they  had  proposed.     In  the  mean 


LECT.  I.]      Proofs  and  Illustrations.  117 

time,  however,  the  defendants,  on  the  2d  of  January,  had 
written  to  the  plaintiff  retracting  their  offer  and  wholly  de- 
clining the  risk,  but  the  letter  did  not  reach  him  until  his  re- 
ply of  the  3d  had  been  sent.    The  vessel  was  afterwards 
lost.     The  question  was,  whether  the  correspondence  of  the 
parties  constituted  a  valid  contract.     In  delivering  the  judg- 
ment of  the  court,  Parker,  C.  J.,  observed — "  It  is  contended 
by  the  plaintiff  that  the  bargain  was  completed  at  the  mo- 
ment he  wrote  and  put  into  the  mail  his  letter,  signifying 
his  acceptance  of  the  terms  offered ;  and  by  the  defendants, 
that  the  bargain  was  open  until  they  should  have  received 
that  letter,  and  that,  in  the  mean  time,  they  had  a  right  to 
withdraw  their  offer.    We  adopt  the  latter  opinion  as  the 
most  reasonable.     The  offer  did  not  bind  the  plaintiff  until 
it  was  accepted,  and  it  could  not  be  accepted  to  the  know- 
ledge of  the  defendants,  until  the  letter  announcing  the  ac- 
ceptance was  received."    The  reasoning  by  which  this  opi- 
nion is  maintained,  is  substantially  this.    That  in  no  case 
can  there  be  a  valid  agreement  or  promise,  unless  both  par- 
ties are  bound  at  the  same  time  and  during  the  same  period 
of  time — that  the  plaintiff  in  the  case  before  them,  was  un- 
der no  obligation  to  accept  the  offer  when  received,  and  even 
after  he  had  accepted  it,  might  have  retracted  it,  by  withdraw- 
ing his  letter  from  the  post-oflSce,  or,  if  this  could  not  be 
done,  by  sending  an  express  to  the  defendants  to  announce 
his  refusal  before  the  arrival  of  his  letter.    It  was,  therefore, 
certain,  that  as  to  the  plaintiff,  there  was  no  contract  by  which 
he  was  bound  until  his  acceptance  was  received,  and  it   was 
a  necessary  consequence  that  there  was  a  locus  penitentuB 
open  to  the  defendants  during  the  same  period.    Until  the 
plaintiff  was  absolutely  bound  they  could  not  be.    I  shall 
make  no  present  comments  on  this  plausible  reasoning,  as  a 
sufficient  refutation  of  it  will  be  found  in  a  decision  hereaf- 
ter to  be  quoted.    The  Supreme  Court  of  Massachusetts, 
quoted  in  support  of  their  opinton  the  two  cases  of  Payne  y. 
Cave,  (3  Term,  148,)  and  Cooke  v.  Oxley,  (3  Term,  663.) 

The  first  case,  that  of  Payne  v.  Cave,  seems  hardly  to 
be  applicable.  It  merely  declares  that  a  bidder  at  a  public 
auction,  may  retract  his  bid  at  any  time  before  the  hammer 
is  struck  upon  his  offer.    It  has  never  been  doubted  that  an 
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offer  to  make  a  contract  may  be  withdrawn,  if  before  it  is  ac- 
cepted the  withdrawal  be  made  known  to  the  party  making 
the  oflfer,  but  this  is  £Eir  from  proving  that  it  may  be  with- 
drawn  after  he  has  decided  to  accept  it.  The  second  case, 
Cooke  V.  Oxlei/j  is  indeed  directly  in  point  It  not  only  sup* 
ports  the  doctrine  of  the  Supreme  Court  of  MassachuseU8| 
but  goes  much  further,  for  it  decides,  that  when  a  bargain 
has  been  proposed,  and  a  certain  time  for  closing  it  has 
been  allowed,  there  is  no  contract  even  when  the  ofier^has 
not  been  withdrawn,  and  has  been  accepted  within  the  limi- 
ted period.  To  constitute  a  valid  agreement,  there  must  be 
proof  that  the  party  making  the  offer  assented  to  its  terms 
after  it  was  accepted.  But  we  have  the  high  authority  of 
Mr.  Justice  Bayley  for  saying,  that  this  case  is  erroneously  re- 
ported :  were  it  otherwise,  it  will  appear  that  as  a  precedent  it 
has  been  overruled. 

In  Humphries  v.  Carvalho,  (16  Eastj  46,)  Cooke  v.  Os- 
ley  was  cited  as  a  conclusive  authority  in  fiEivor  of  the  defend 
ant,  but  in  reply  to  the  argument,  founded  on  it,  Mr.  J. 
Bayley  said  that  the  question  in  that  case  arose  upon  the 
record,  "  and  that  a  writ  of  error  was  afterwards  brought 
upon  the  judgment,  by  which  it  appeared  that  the  objection 
was,  that  there  was  only  a  proposal  of  sale  by  the  one  party, 
and  no  allegation  that  the  other  party  had  acceded  to  the 
contract."  This  averment,  it  will  be  obvious  to  all  who  are 
acquainted  with  the  rules  of  pleading,  was  indispensable, 
and  the  objection  therefore  plainly  fatal. 

Even  on  the  supposition  that  Cooke  v.  Oxley  is  correctly 
reported,  its  authority  is  directly  overthrown  by  the  decision 
of  the  same  court,  in  Adams  v.  Lindsellj  (1  B.  ^  A,  681.) 
This  was  an  action  for  non-delivery  of  wool,  according  to 
agreement.  The  defendants,  by  letter,  offered  to  sell  to  the 
plaintiff  a  certain  quantity  of  wool  at  a  specified  price,  and 
on  specified  terms  of  payment,  stating  that  they  expected 
an  answer  by  the  course  of  the  post,  but  by  mistake  direc- 
ted their  letter  to  a  wrong  county,  and  in  consequence  of 
this  mistake,  not  receiving  an  answer  as  soon  as  they  ex- 
pected, they  in  the  interval  sold  the  wool.  The  plaintiflh, 
however,  accepted  the  offer  as  soon  as  they  received  the 
letter  containing  it,  and  wrote  an  answer  by  the  post  of  the 
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same  day,  which  was  received  by  the  defendants  the  day 
after  the  sale.  The  judge,  on  the  trial,  held  that  the  delay 
having  been  occasioned  by  the  neglect  of  the  defendants, 
the  jury  were  bound  to  consider  that  the  answer  did 
arrive  by  due  course  of  post,  and  that  the  defendants  were 
therefore  liable  for  the  loss  the  plaintiffs  had  sustained  by 
the  sale.  On  a  motion  for  a  new  trial,  the  counsel  for.  the 
defendants,  upon  the  authority  of  Payne  v.  Cave^  and  Cooke 
V.  Oxley,  insisted,  that  until  the  answer  of  the  plaintiffs 
was  received,  even  admitting  it  to  have  been  received  by 
due  course  of  post,  there  was  no  binding  contract  between 
the  parties,  but  until  then,  the  defendants  had  a  right  to 
retract  their  offer,  as  they  had  done,  by  a  sale  to  other  parties. 
The  court,  however,  disregarding  the  authorities  cited,  said 
that  if  such  were  the  law,  no  contract  could  ever  be  com- 
pleted by  the  post,  for  if  the  defendants  were  not  bound  by 
their  offer,  when  accepted  by  the  plaintiffs,  until  the  answer 
was  received,  then  the  plaintiffs  ought  not  to  be  bound  till 
after  they  had  received  the  notification  that  the  defendants 
had  received  their  answer  and  assented  to  it,  and  so  it  might 
go  on  ad  infinitum.  The  defendants  must  be  considered 
in  law,  as  making,  during  every  instant  of  the  time  their 
letter  was  travelling,  the  same  identical  offer  to  the  plaintiffs : 
and  then  the  contract  is  completed  by  the  acceptance  of  it 
by  the  latter. 

The  learned  reporter,  in  a  note  to  the  case  of  MCulloch 
V.  7%c  Eagle  Insurance  Company ,  (I  Pick.  283,)  after 
quoting  the  case  of  Adams  v.  Lindsell,  and  admitting  that 
had  it  been  known  in  time,  it  might  possibly  have  led  the 
Supreme  Court  of  Massachusetts,  at  least  to  suspend,  if  not 
alter  their  decision ;  yet  suggests  that  there  are  perhaps 
material  differences  in  the  subject  matter  of  the  two  cases 
of  sufScient  importance  to  warrant  a  different  judgment. 
The  first  difference  he  states  is,  that  in  Adams  v.  Lindsell 
there  was  no  notice  of  a  revocation  of  the  offer  to  sell.  To 
this  the  reply  is  obvious.  If  an  ofler  to  sell  be  not  in  any 
sense  binding  on  the  party  making  it,  until  he  has  received 
notice  that  it  has  been  accepted,  whether  it  be  revoked  by 
some  positive  act  rendering  it  impossible  for  him  to  com- 
plete the  contract,  as  by  a  sale  of  the  goods,  or  by  a  notice 
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to  the  opposite  party,  must  be  immaterial.  According  to 
this  rule,  whilst  he  is  still  ignorant  of  the  acceptance  of  his 
offer,  there  is  no  legal  obligation  of  any  kind  resting  upon 
him,  and  his  discretion  in  relation  to  the  subject  matter  of 
his  offer  is  therefore  unlimited,  and  it  was  solely  upon  this 
principle  that  the  Supreme  Court  of  Massachusetts  founded 
their  decision.  The  more  material  difference,  the  learned 
reporter  adds,  is  that  a  treaty  respecting  insurance  is  neces- 
sarily subject  to  contingencies  while  it  is  forming.  The 
arrival  of  the  vessel  before  an  acceptance  would  certainly 
put  an  end  to  it ;  or  the  party,  Jby  a  notice  to  the  insurers, 
might  revoke  his  acceptance  before  they  received  it  Ad- 
mitting this  to  be  true,  it  is  also  true  that  there  is  no  sup- 
posable  case  in  which  a  proposed  contract  is  not  subject  to 
similar  contingencies.  Every  offer  is  liable  to  the  contin- 
gency of  a  rejection  ;  in  no  case  is  the  person  receiving  it 
bound  to  accept,  and  in  all  he  may  have  valid  reasons  for 
rejecting  it.  It  is  equally  plain  that  the  right  to  counter- 
mand an  acceptance  if  it  exists  in  any  case,  exists  in  all. 
On  the  other  hand,  there  are  reasons  of  peculiar  force  why 
the  contract  of  insurance  should  be  held  to  be  perfected  by 
the  act  of  the  assured  in  acceding,  by  an  immediate  reply, 
to  the  terms  proposed  to  him.  Considering  the  agreement 
as  then  concluded,  he  will  certainly  omit  to  make  any  other 
insurance,  yet  should  intelligence  of  a  loss  reach  the  in- 
surers before  his  acceptance^  if  by  a  revocation  of  their  offer 
the  contract  might  be  rescinded,  his  reasonable  confidence 
in  its  fulfilment,  a  confidence  induced  by  their  acts,  would 
subject  him  to  an  irreparable  loss,  and  perhaps  involve  hifia 
in  certain  ruin.  The  learned  reporter  seems  to  have  felt  that 
in  the  case  supposed  it  would  be  highly  inequitable  to  de- 
prive the  assured  of  all  remedy  on  the  contract,  and  there- 
fore intimates  that  so  essential  a  change  of  circumstances, 
as  the  occurrence  of  a  loss,  might  possibly  give  him  a  claim 
on  the  insurers ;  but  it  would  be  impossible  for  a  court  of  law 
to  sustain  the  claim  upon  any  other  principle,  than  that  a 
contract  proposed  by  letter  is  perfected  by  the  acceptance  of 
its  terms.  If  the  true  rule  be,  that  to  constitute  an  agree- 
ment, notice  of  the  acceptance  of  an  offer  must  be  received 
before  it  is  revoked,  the  occurrence  of  e  loss  could  never 
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prevent  its  application.  On  the  contrary,  the  knowledge  of 
the  insurers  that  a  loss  had  occurred,  would  furnish  the 
best  possible  reason  for  the  revocation  of  their  offer.  It 
might  be  considered  as  emphatically  the  case,  in  which  the 
privilege  reserved  to  them  by  the  rule  was  meant  to  be 
exercised. 

In  a  subsequent  case  in  Massachusetts,  Thayer  v.  Mid- 
dlesex Mut,  Fire  Ins.  Co.,  (10  Pick.  332,)  although  the 
case  of  McCulloch  v.  The  Eagle  Ins.  Co.  was  not  over- 
ruled in  express  terms,  yet  the  language  of  the  court  in- 
volves a  plain  renunciation  of  the  principle  on  which  it  was 
founded.     The  action  was  brought  upon  an  alleged  agree- 
ment to  insure  certain  buildings  against  fire  and  upon  the 
facts,  which  it  is  unnecessary  to  state,  the  court  arrived  at 
the  conclusion  that  the  proposal  of  the  defendants  had  not 
been  acceded  to  by  the  plaintiff  at  the  time  the  loss  had 
occurred,  and  of  course  that  "  there  was  no  contract  of  in- 
surance,  then    subsisting    between  the   parties."      Chief 
Justice  Shaw,  in  delivering  the  opinion  of  the  court,  after  ob- 
serving that  an  offer  is  not  mattlred  into  a  complete  and 
effectual  contract  until  it  has  been  acceded  to  by  the  per- 
son to  whom  it  was  made,  and  notice  thereof,  either  actual 
or  constructive,  given  to  the  party  making  it,  in  a  subse- 
quent passage,  says,  "  It  may  well  be  conceded,  that  when 
notice  is  to  be  given  by  mail,  a  notice  actually  put  into  the 
mail,  especially  if  forwarded  and  beyond  the  control  or  re- 
vocation of  the  party  sending  it,  may  be  good  notice,"  evi- 
dently meaning  that  a  notice  thus  put  into  mail,  and  be- 
yond the  control  of  the  party,  is  valid  as  a  constructive  no- 
tice, so  as  to  render  the  contract  from  that  time  complete 
and  effectual — a  rule  substantially  agreeing  with  that  stated 
in  the  text,  except  that,  I  conceive,  that  an  acceptance  put 
into  the  mail  from  that  time,  perfects  the  contract,  and  that 
the  mere  possibility  of  its  being  withdrawn  or  revoked  is 
not  sufficient  to  impair  its  validity. 

The  language  of  Chief  Justice  Best,  in  the  case  of  Rout- 
ledge  V.  Grants  (3  Car.  ^  Payne,  267,)  may,  on  the  first 
perusal,  be  thought  inconsistent  with  the  decision  of  the  King's 
Bench  in  Adams  v.  LindselL  He  says,  that  where  an  of- 
fer is  made,  and  a  certain  time  allowed  for  its  acceptance,  it 
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may  be  revoked  at  any  time  before  it  has  been  accepted, 
unless  there  is  an  express  stipulation  binding  the  party  not 
to  retract,  but  this  position  does  not  at  all  contravene  the  judg- 
ment of  the  court  in  Adams  v.  Lindsell.  That  an  offer 
may  be  retracted  before  it  has  been  accepted,  when  there  is 
no  express  stipulation  to  the  contrary,  was  not  in  that  case 
denied,  but  it  was  determined  that  the  revocation  to  be  valid 
must  reach  the  person  to  whom  the  offer  was  made  before 
he  has  accepted.  There  can  be  no  revocation  by  an  inter- 
mediate act  which  at  the  time  was  unknown  to  him. 

The  case  of  Routledge  v.  Grant  afterwards  came  be- 
fore the  court  of  common  pleas,  on  a  motion  to  set  aside 
the  nonsuit,  (4  Bing.  653,)  and  upon  this  occasion  the 
Chief  Justice,  in  the  opinion  that  he  delivered,  made  se- 
veral observations  that  were  doubtless  intended  to  question 
and  shake  the  authority  of  Adams  v.  Lindsell ;  but  the  two 
judges,  (Burrough  and  Gaselee,)  who  ccmcurred  with  him 
in  refusing  to  set  aside  the  nonsuit,  did  so  upon  the  sole 
ground  that  there  was  a  fatal  variance  between  the  proof 
and  the  declaration.  Upon  the  first  and  principal  question, 
whether  the  defendant,  having  given  a  certain  time  for  the 
consideration  of  his  offer,  had  any  right,  in  the  interval,  to 
retract  it,  so  as  to  prevent  the  consummation  of  the  bargain 
by  a  subsequent  acceptance  of  the  offer,  within  the  time  al- 
lowed, they  declined  to  express  an  opinion.  It  is  a  fair  in- 
ference, that  upon  this  question  their  views  were  opposed 
to  those  of  the  Chief  Justice. 

The  most  recent  case  in  the  English  courts,  is  that  of 
Head  v.  Diggon,  (3  Man.  ^  Ryl.  97,)  which  seems  on 
the  first  inspection  to  establish  the  case  of  Cooke  v.  Oxley^ 
and  by  a  necessary  consequence,  to  set  aside  the  authority 
of  Adams  v.  Lindsell.  The  facts,  in  evidence,  were  that 
the  defendant  had  offered  to  sell  to  the  plaintiff,  a  certain 
quantity  of  wool,  at  a  certain  price,  and  had  given  him 
three  days  for  the  consideration  of  the  offer.  That  the 
plaintiff,  in  due  season,  notified  his  acceptance ;  but  that 
the  defendant  then  refused  to  complete  the  contract,  alleg- 
ing that  the  acceptance  was  too  late,  and  that  he  had  made 
an  offer  of  the  wool  to  another  person.  Upon  these  facts  it 
was  held  by  the  court,  that  the  plaintiff  was  not  entitled  to 
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recover ;  but  it  is  evident,  from  comparing  the  observations 
of  Lord  Tenterden,  during  the  argument  with  his  final 
opinion,  that  his  judgment  was  chiefly  founded  on  the  er- 
roneous form  of  the  declaration,  which  instead  of  setting  forth 
the  facts — the  oflFer,  the  time  allowed  for  its  consideration,  and 
its  acceptance  within  that  period — was  framed  as  upon  an  ab- 
solute agreement,  made  by  the  simultaneous  consent  of  the 
parties.  The  case,  therefore,  oAly  proves,  that  where  a  con- 
tract is  made  by  the  acceptance,  within  a  limited  time,  of  a 
previous  oflfer,  the  declaration  must  be  special. 

Prom  the  marginal  note  of  the  reporter  in  the  case  of 
Head  ^  Amort/  v.  7%e  Providence  Ins.  Co.,  (2  Cranch, 
167,)  it  might  be  inferred,  that  the  acceptance  by  a  compa- 
ny, of  an  offer  to  cancel  a  policy,  is  not  binding  upon  the 
assured  until  it  reaches  his  knowledge,  but  upon  examining 
the  opinion  of  the  court,  it  will  be  seen  that  the  true  grounds 
of  the  decision  were,  1st,  That  the  offer  was  not  so  precise 
and  definite  as  to  be  binding  upon  the  assured.  It  was  ra- 
ther an  inquiry  than  a  proposal ;  and  2d,  That  the  accept- 
ance was  not  legal  evidence  of  the  assent  of  the  company, 
as  it  was  not  signed  by  the  president  and  secretary,  who 
alone  were  authorized  to  subscribe  its  policies.  The  case, 
therefore,  has  no  bearing  upon  the  questions  now  under  dis- 
cussion. 

The  most  important,  and  in  relation  to  the  law  in  the 
state  of  New- York,  the  most  decisive  case  remains  to  be 
quoted.  It  is  that  of  Mactier^s  Adnirs,  v.  Frith^  in  the 
C!ourt  of  Errors  of  New- York.  (6  Wend.  104.)  The  opinion 
delivered  by  Mr.  J.  Marcy  contains  a  more  full  and  learned 
investigation  of  the  principal  questions  connected  with  the 
subject,  than  is  elsewhere  to  be  found :  and  in  the  conclusions 
at  which  he  arrived,  the  majority  of  the  court,  reversing  the 
decree  of  the  Chancellor,  concurred.  Mactier,  the  intestate, 
in  a  letter  dated  the  25th  of  March,  accepted  an  offer  made  to 
him,  by  the  respondent  in  a  letter  of  the  24th  of  December 
previous,  to  purchase  from  him  a  large  quantity  of  brandy 
at  a  stipulate!  price :  but  on  the  10th  of  April  following, 
and  before  his  letter  reached  the  respondent,  Mactier  died. 
The  material  questions  were,  first,  whether  the  offer  of 
Frith  was  to  be  considered  upon  the  eviden:o  as  still  open 
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and  in  force,  when  accepted  by  Mactier,  and  second,  whether 
its  acceptance  by  Mactier  was  sufficient  per  se  to  consum- 
mate the  bargain,  so  as  to  be  unaffected  by  his  death  before 
it  reached  the  respondent.  Upon  the  first  question,  which 
depended  on  a  minute  and  critical  examination  of  the  facts 
of  the  case,  it  is  unnecessary  to  give  any  extracts  from  the 
opinion  to  which  I  have  referred.  It  is  to  the  observations 
of  the  learned  judge  upon  th^  second,  that  I  would  call  the 
attention  of  the  reader.  He  cites  and  examines  the  conflict- 
ing cases  of  HfCulloch  v.  The  Eagle  Ins.  Co.  and  Adams 
V.  Lindsellj  and  he  observes  that  they  exhibit  a  contradic- 
tion in  principle,  impossible  to  be  reconciled,  and  that  the 
efforts  of  counsel  to  distinguish  them  upon  the  ground  that 
the  one  was  a  contract  of  insurance  and  the  other  of  sale, 
had  wholly  failed.  I  feel  it  a  duty  to  transcribe  the  just  and 
forcible  remarks  of  the  learned  judge  upon  this  topic,  as  they 
embody  a  principle  which  the  mistaken  and  dangerous  in- 
genuity of  lawyers  and  judges  has  too  often  disregarded,  al- 
though its  strict  observance,  if  the  law  deserves,  or  is  ever  to 
attain,  the  character  of  a  science,  is  of  indispensable  ne- 
cessity. 

"  A  refinement,"  he  observes,  "  which  would  distinguish 
between  a  contract  for  insurance  and  one  for  the  sale  of  goods, 
in  relation  to  the  assent  of  the  parties,  might  relieve  us  from 
the  embarrassment  which  the  different  principles  of  these  de- 
cisions are  calculated  to  produce  ;  but  to  apply  such  a  dis- 
tinction hereafter,  would  doubtless  involve  courts  in  a  still 
more  distressing  embarrassment.  Distinctions  which  are  not 
founded  on  a  difference  in  the  nature  of  things,  are  not  enti- 
tled to  indulgence ;  they  tend  to  make  the  science  of  law  a  col- 
lection of  arbitrary  rules,  appealing  to  factitious  reasons  for 
their  support,  consequently  difficult  to  be  acquired  and  often 
of  uncertain  application.  The  two  cases  referred  to,  should 
have  applied  to  them  the  same  rule  of  law,  and  we  are  re- 
quired to  say  what  that  rule  is  in  deciding  the  case  now  under 
consideration." 

The  learned  judge  then  proceeds  to  declare  and  justify  his 
adherence  to  the  decision  of  the  King's  Bench,  in  preference 
to  that  in  our  sister  state,  and  by  a  train  of  additional  reasons 
and  authorities,  supports  and  illustrates  the  doctrine  that  it 
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established.  The  conclusion  of  this  portion  of  his  argu- 
ment is  stated  in  these  words — "  I  think  I  ain  therefore  war- 
ranted in  saying  that  the  proposition  may  be  considered  as 
established,  that  the  acceptance  of  a  written  offer  of  a  con- 
tract of  sale  consummates  the  bargain,  provided  the  offer  is 
standing  at  the  time  of  the  acceptance." 

Applying  this  principle  to  the  facts  of  the  case,  he  then 
determines  that  by  the  acceptance  of  Mactier,  in  his  letter  of 
the  25th  of  March  of  the  terms  that  had  been  offered,  the 
contract  between  the  parties  was  perfected,  and  that  its  vali- 
dity was  not  affected  or  impaired  by  his  subsequent  death, 
previous  to  the  arrival  of  his  letter,  although  the  objection 
arising  from  his  death  would  have  been  fatal,  had  the  know- 
ledge of  the  respondent,  that  his  offer  had  been  accepted,  been 
necessary  to  the  completion  of  the  contract. 

Although  this  decision  has  settled  the  law  in  New- York, 
that  the  force  of  an  acceptance  is  not  suspended  until  it  reach 
the  knowledge  of  the  person  who  made  the  offer,  but  that 
it  binds  the  contract  from  the  time  of  its  transmission,  pro- 
vided the  offer  be  then  open  and  in  force,  it  neither  defines, 
nor  attempts  to  define,  the  cases  that  this  proviso  embraces  : 
and  hence,  the  question,  whether  an  offer  can  be  revoked  by 
an  intermediate  act  of  the  party  making  it,  not  communi- 
cated or  known  to  the  party  accepting,  is  left  undetermined. 
It  is  indeed  probable  that  upon  this  question,  had  it  arisen, 
as  well  as  upon  that  actually  decided,  the  judgment  of  fhe 
Court  of  Errors  would  have  been  governed  by  the  authority 
of  the  King's  Bench  in  Adams  v.  Lindsell ;  yet  it  must  be 
confessed,  that  there  are  some  passages  in  the  opinion  of 
Hr.  J.  Marcy,  that  seem  to  justify  an  opposite  inference. 
He  refers  apparently  with  an  entire  approbation  to  the  opi- 
nions of  Pothier  and  of  other  writers  on  the  civil  law,  and 
seems  to  adopt  their  views  in  all  their  extent ;  but  he  refers 
to  these  opinions,  for  the  sole  purpose  of  showing  their  cor^ 
respondence  with  the  actual  decision  of  the  court,  and  his 
attention  was  not  at  all  directed  to  the  fact,  that  the  rule 
which  they  sanction  as  to  the  right  of  a  person,  who  has  made 
an  offer,  to  revoke  it  prior  to  its  acceptance,  is  different  from 
that  which  the  King's  Bench  had  adopted.     Hence,  his  ap- 
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probation  of  the  specific  rule  of  the  civil  law  is  not  fairly  to  be 
inferred  from  his  general  language. 

It  is  stated  by  Pothier,(a)  ( TraiU  duContrat  du  Vente^  p.  1 , 
i  2,  art.  3,  no.  32,)  that  as  the  consent  of  both  parties  at  the 
time  of  the  execution  of  a  contract,  is  in  all  cases  essential 
to  its  validity,  an  agreement  between  parties  residing  in  dif- 
ferent places  can  never  be  concluded,  unless  the  will  of  the 
party  who  has  proposed  by  letter  the  terms  of  the  agreement, 
shall  continue  unchanged  to  the  very  moment  of  the  accep- 
tance of  the  offer  by  the  party  receiving  it — that  in  the  ab- 
sence of  proof  to  the  contrary,  this  continuance  of  his  will, 
will  be  presumed,  but  that  this  presumption  may  be  repelled 
by  evidence  of  his  previous  death,  or  loss  of  reason,  or  of  an 
actual  revocation,  although  the  facts  were  at  the  time  un- 
known to  the  party  accepting.  To  illustrate  these  niles  he 
adds — if  I  have  written  to  a  merchant  at  Leghorn,  proposing 
to  purchase  from  him  a  certain  quantity  of  goods  at  a  speci- 
fied price,  and  before  that  letter  has  been  received  by  him, 
should  write  him  a  second,  retracting  my  offer,  or  before  that 
time  should  die,  or  lose  my  reason,  although  the  merchant 


(a)  Pour  que  le  consentement  intervienne  en  ce  cas,  (entre  absens)  il 
Uui  que  la  volonte  de  la  partie,  qui  a  ecnt  a  Tautre  poor  lui  proposer  le 
marche,  ait  persevere  jusqu'au  temps  auquel  sa  lettre  sera  parvenue  k 
Pautie  partie,  et  auquel  Tautre  partie  aura  declare  qu*elle  acceptait  le 
marche.  Cette  volonte  est  presumed  d^avoir  pers^v^re  tant  qn^il  ne  par- 
ait  rien  de  contraire ;  mais,  si  j'ai  ecrit  a  nn  marchand  de  Livoume  une 
lettre,  par  laqnelle  je  lui  proposais  de  me  vendre  une  certaine  partie  de 
marchandises,  pour  un  certain  prix,  et  qu*  avant  que  ma  lettre  ait  pu  lui 
parvenir,  je  lui  en  aie  6crit  une  seconde,  par  laquelle  je  lui  marquais  que 
je  ne  voulais  plus  cette  emplette,  ou  qu'avant  ce  temps  je  sois  mort,  on 
que  j'aie  perdu  P  usage  de  la  raison ;  quoique  ce  marchand  de  Livoume, 
au  re9u  de  ma  lettre,  ignorant,  ou  mon  changement  de  volonte,  ou  ma 
mort,  ou  ma  d^mence,  ait  fait  r^ponse  qu'il  acceptait  le  marche  propose, 
ndanmoins  il  ne  sera  intervenu  entre  nous  aucun  contrat  de  vente :  car  ma 
volonte,  n*ayant  pas  persevere  jusqu'au  temps  auquel  ce  marchand  a  re^u 
ma  lettre,  et  accepte  la  proposition  qu'elle  contenait,  il  ne  s'est  pas  ren- 
contre un  consentement  on  concours  de  nos  volontes  n^cessaire  pour  for- 
mer le  contrat  de  vente.  C'est  Tavis  de  Barthole,  et  des  autres  doctears 
cit^s  par  Bruneman,  ad  I.  Hffde  contra,  empt,  qui  ont  rejete  avec  raison 
I'avis  contraire  de  la  Gloze,  ad  dictam  legem,** 
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on  receiving  my  first  letter  should  accept  the  offer  it  con- 
tained, in  ignorance  of  the  change  of  my  will,  death  or  loss 
of  reason,  there  would  be  no  contract  between  us :  for  as  my 
will  as  expressed  in  my  offer,  did  not  remain  unchanged  to 
the  very  period  of  its  acceptance  by  my  correspondent,  there 
was  no  such  mutual  consent,  no  such  concurrence  of  our 
wills,  as  was  necessary  to  complete  the  contract. 

It  must  be  confessed,  that  the  case  thus  stated  by  Pothier, 
while  it  fully  supports  the  decision  of  the  Supreme  Court  of 
Massachusetts,  is  wholly  irreconcilable  with  that  of  the 
King's  Bench.  The  alteration  of  will  in  the  person  who 
has  proposed  to  sell  goods  to  another,  is  as  certainly  mani- 
fested by  his  sale  of  the  goods  to  a  third  person,  as  by  an 
express  letter  of  revocation^  and  where  both  acts  are  equal- 
ly unknown  to  the  party  accepting,  no  reason  can  be  assigned 
why  they  should  be  differently  construed.  Such  a  revoca- 
tion is  of  no  other  use  or  importance  than  as  evidence  of  a 
change  of  intention :  and  the  same  evidence  is  furnished  by 
the  sale. 

Pothier,  however,  adds  certain  modifications,  by  which 
the  apparent  injustice  of  the  rule  that  he  adopts,  is  greatly 
diminished,  if  not  wholly  removed.  When  a  person  who 
has  accepted  an  offer,  secretly  revoked,  sustains  any  injury 
or  loss  from  his  reliance  on  the  execution  of  the  contract,  he 
is  entitled  to  a  full  indenmity.  Thus,  when  I  have  offered  to 
purchase  goods  of  a  merchant  at  a  certain  price,  if,  after  his 
acceptance  of  the  offer,  the  goods  should  decline  in  value, 
and  he,  from  his  reliance  on  my  offer,  has  been  prevented 
from  obtaining  the  price  I  was  willing  to  give,  my  interme- 
diate revocation  will  not  exempt  me  from  the  necessity  of 
making  good  to  him  the  loss  he  has  sustained,  by  a  payment 
of  the  difference  in  the  value  of  the  goods,  unless  I  elect  to 
fulfil  the  contract  according  to  the  terms  proposed.(a) 


(a)  '*  Obeen'ez  ncanmoins,  qne  si  ma  lettre  a  cause  quelque  dtpense  5. 
ce  marchand  pour  V  execution  du  marche  que  jc  lui  proposais  par  cettc 
lettre,  ou  si  elle  lui  a  occasion  quelque  perte ;  putd,  si  dans  le  temps  inter- 
m^diaire  entre  la  reception,  de  la  premidre  et  celle  de  la  seconde,  le  prix 
des  marchandises  a  baiss^,  et  que  ma  premiere  lettre  lui  ait  fait  manquer 
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Pothier  goes  still  further:  Should  the  merchant  in  the 
case  supposed,  in  ignorance  of  the  determination  of  my  will, 
have  actually  shipped  the  goods  on  my  account,  he  will  be 
entitled  to  recover  from  me  or  my  heirs,  the  full  price  I  had 
offered  to  give  ;  for  not  even  my  intermediate  death  will,  un- 
der these  circumstances,  dissolve  my  obligation  to  indenmify 
him.  Not,  the  learned  jurist  adds,  that  there  is  any  contract 
of  sale  from  which  this  obligation  arises,  but  it  is  implied  in 
the  very  communication  of  my  offer,  and  has  its  sole  origin 
in  the  rule  of  natural  justice  that  declares,  that  no  person 
ought  to  be  prejudiced  by  the  voluntary  act  of  another. 
Nemo  ex  alterius facto  prtBgravari  debet.{a) 

Applying  these  rules  to  insurance,  it  will  follow,  that, 
should  an  applicant,  in  consequence  of  an  intermediate  re- 
vocation of  an  offer  to  insure  on  certain  terms  which  he  had 
accepted,  be  compelled  to  pay  a  higher  premium  for  the  same 
risks,  the  underwriters,  by  virtue  of  their  offer,  would  be 
bound  to  make  good  to  him  the  difference,  and  should  a  loss 
occur,  and  intelligence  of  it  be  received  before  he  is  able  to 
effect  another  policy,  would  be  bound  to  indemnify  him  to 
the  whole  extent  that  the  loss  would  have  been  covered  by  a 
policy  corresponding  with  their  offer.  Their  liability  would 
be  the  same  as  if  such  a  policy  had,  in  fact,  been  executed. 

It  is  evident  that  the  difference  between  the  ntle  of  the 
civil  law  as  interpreted  and  qtialified  by  Pothier,  and  that 


roccasion  de  les  vendre  avant  la  diminution ;  dans  toua  les  dits  eas,  je  suia 
tenu  de  rindemniser,  si  mieux  je  n'aime  consentir  an  marche  propose  par 
ma  premiere."     Pothier  ut  sup. 

(a)  "  Par  la  meme  raison,  ei  ce  marchahd  de  Livonme,  an  re9n  de  ma 
premiere  lettre,  avait  hit  charger  ponr  mon  compte,  et  avait  fait  partir  les 
marchandises  que  je  Ini  demandais,  atant  qoe  d' avoir  re^n  ma  seconde 
lettre,  que  contenait  la  revocation  de  ce  que  je  lui  avals  mand6  par  ma 
premiere,  on  dans  Tignorance  ou  11  etait  de  ma  demence  on  de  ma  mort  qui 
avait  emp^che  la  conclusion  du  marche ;  quoiqu*en  ce  cas  11  ne  solt  pro- 
prement  intervenu  aucun  contiat  de  vente  entre  nous,  ndaumoins  11  sera 
en  droit  de  m'obliger,  moi  ou  mes  h^ritiers,  k  executer  le  marchd  pro- 
pose par  ma  lettre,  non  en  vertu  d'ancun  contrat  de  venta,  mals  en  vertu 
de  Tobligation  qu'  j'ai  contracted  par  ma  lettre  de  rindemniser :  obligation 
que  resulte  de  cette  regie  d'equltfe,  Nemo  ex  aUerius  facto  pragravari  de- 
bet.''    Pothier  ut  sup. 


LECT.  I.]       Proofs  and  llltistrations.  129 

adopted  by  the  King's  Bench,  is,  in  a  great  measure,  nomi- 
nal. If  the  person  who  sustains  damage  by  a  revocation,  of 
which  he  was  not  apprised,  of  an  offer  that  he  had  accepted, 
is  entitled  to  a  complete  indemnity,  whether  the  damages  be 
given  to  him  as  for  a  breach  of  an  actual  contract,  or  as  di- 
rectly resulting  from  the  act  of  the  person  making  the  offer, 
is  plainly  a  matter  of  indifference.  The  substance  of  the  re- 
lief is  in  both  cases  the  same  :  the  distinction  consists  solely 
in  the  form  of  the  remedy* 

The  English  rule,  however,  as  sanctioned  by  the  case  of 
Adams  v.  Lindsell,  that  considers  the  bargain  as  consum- 
mated by  an  acceptance,  and  excludes  all  evidence  of  an 
intermediate  and  secret  revocation  or  disclaimer,  is  not  only 
recommended  by  its  simplicity,  but  is  in  truth  the  most 
reasonable.  It  best  corresponds  with  the  real  intentions  of 
the  parties.  It  tends  most  to  the  preservation  of  that  good 
faith,  which  ought  to  be  the  living  spirit  in  all  commercial 
transactions,  and  it  removes  from  contracts  of  this  descrip- 
tion an  element  of  uncertainty  that  by  preventing  their  ac- 
tual conclusion,  would  frequently  operate  to  the  prejudice  of 
both  parties^  Thus,  should  a  merchant  receive  from  a  dis- 
tant city,  an  offer  to  sell  to  him  a  large  quantity  of  goods 
at  a  stipulated  price,  he  would  hardly  consider  it  at  all,  unless 
he  could  rely  on  his  acceptance  of  its  terms  as  a  conclusion 
of  the  bargain.  An  immediate  change  in  his  financial  ar- 
rangements, may  be  necessary  to  enable  him  to  complete 
the  purchase,  or  his  views  as  to  a  future  advantageous  dis- 
position of  the  goods,  may  depend  for  their  accomplishment 
upon  measures  to  be  immediately  adopted.  To  require  him 
to  suspend  all  future  action,  until  he  certainly  knows  that  there 
has  been  no  intermediate  revoication  of  the  offer,  would  be, 
in  many  Cases,  to  prevent  him  from  acting  at  all.  The  rule 
is  also  supported  by  the  analogy  of  the  law.  In  good  sense 
there  is  no  distinction  between  an  offer  communicated  by 
letter^  and  a  similar  ofier  made  by  a  special  agent.  The 
principal  can  never  defeat  the  contract  of  his  agent  by  evi- 
dence of  a  secret  revocation  of  the  authority  he  had  given. 
The  revocation  to  be  valid,  must  have  reached  the  agent 
before  the  offer  made  by  him,  according  to  his  instructions, 

VOL.   I.  17 
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had  been  accepted,  (a)  Now  an  offer  communicated  by  let- 
ter, in  the  fair  construction  of  the  intent  of  the  party,  is  an 
,  authority  to  the  person  receiving  it,  to  conclude  the  bargain 
by  an  acceptance  of  its  terms,  and  no  just  reason  can  be 
given  why  the  authority  should  in  this  case  be  more  liable 
to  a  secret  revocation  than  in  the  other. 

I  am  also  satisfied,  from  the  inquiries  I  have  made,  that 
Ae  English  rule  is  in  perfect  harmony  with  the  general  under- 
standing and  usage  of  merchants,  and  upon  such  a  subject  the 
practice  of  merchants  is  an  unerring  index  to  their  interests 
and  convenience..  The  usage  can  only  spring  from  a  con- 
viction of  its  utility,  and  it  is  only  by  the  experience  of  its 
utility  that  it  can  be  established. 

It  is  assumed  in  the  decisions  in  Massachusetts,  that  an 
acceptance  by  letter  may  be  withdrawn  or  revoked,  provided 
the  revocation  reach  the  party  to  whom  the  bargain  was  pro- 
posed before  the  acceptance ;  but  if  the  contract  is  perfected 
from  the  time  that  the  acceptance  passes  from  the  hands  of 
the  party  to  be  transmitted,  it  is  a  necessary  consequence 
that  from  that  time,  the  contract,  without  the  consent  of  both 
parties,  cannot  be  rescinded.  That  this  is  the  true  rule, 
Chancellor  Walworth,  in  the  case  of  BHsban  v.  Boyd^  dis- 
tinctly admits,  (4  Paiffe,  20.) 

There  are  other  questions  connected  with  the  subject, 
which,  as  they  have  little  practical  bearing  on  insurance,  I 
omit  to  discuss.  Upon  these  questions,  scarcely  any  light 
has  been  shed  by  the  cases  hitherto  adjudged,  and  when  they 
arise,  it  is  chiefly  by  a  reference  to  principle  and  analogy  that 
they  must  be  decided ;  yet  if  I  mistake  not,  they  all  admit 
of  a  satisfactory  and  equitable  solution  by  considering  the 
oflfer  in  all  cases  as  a  revocable  authority,  and  applying  to 
the  relation  and  acts  of  the  parties,  the  rules  that  flow  from 
that  consideration.  By  denying  that  the  offer  carries  with  it 
an  authority  to  the  person  receiving  it,  you  subject  it  to  an 
unlimited  and  absolute  power  of  revocation,  while,  on  the 


(a)  This  is  also  the  rule  of  the  Roman  law.  Si  mandassem  tibi  ot  f  an- 
dnm  em^res,  postea  Bcripeissem  neemere8,tu  antequam  scias  me  vetuisse 
emisses  mandati  tibi  obligatusero.  Dig.  lib,  17,  tit,  1,  sec,  15.  Vide 
Story  on  Agency,     {^d  ed.  p,  600,  601.) 
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other  hand,  by  considering  the  authority  given  as  irrevocable^ 
you  convert  the  offer  into  a  conircLct^  and  encounter  the  legal 
anomalies  of  an  agreement  without  a  consideration,  and 
binding  on  the  one  party  and  not  on  the  other.  These  opposite 
difficulties  are  avoided  and  a  rule  provided  of  universal  ap- 
plication, by  considering  the  offer  as  an  authority  revocable  in 
itself;  but  not  to  be  revoked  without  notice  to  the  party  re- 
ceiving it,  and  never  after  it  has  bean  executed  by  an  accept- 
ance. The  whole  subject  merits  in  an  eminent  degree  the 
attention  of  jurists,  and  demands  a  nuich  more  thorough  in- 
vestigation than  it  has  yel  received 


Note  X. 

P.  70,  §  15.  In  the  case  of  Mead  v.  Davisofi,  (3  AdoL  ^ 
Ellis,  303,)  before  cited,  {Sup.  Note  7,)  although  the  counsel 
for  the  plaintiff  distinctly  admitted,  that  when  there  is  an  un- 
stamped agreement  to  insure,  the  parties  have  no  security 
but  in  the  honor  of  each  other  for  the  performance  of  their 
respective  engagements,  yet  Lord  Denman,  in  delivering  the 
judgment  of  the  court,  held  "  that  the  defendant,  in  executing 
the  policy  voluntarily,  had  only  performed  a  manifest  duty, 
since  a  court  of  equity  would  have  compelled  him  by  virtue 
of  his  previous  agreement,  to  execute  a  policy  whenever  it 
was  tendered  to  him :"  and  this  position  seems  to  have  beep  the 
main  ground  of  the  decision.  As  the  statute  (36  G.  3.  c.  37,) 
before  quoted,  declares  that  every  agreement  not  engrossed, 
printed  or  written,  and  duly  stamped,  is  null  and  void, 
to  all  intents  and  purposes,"  the  court  must  have  re- 
garded the  payment  of  the  premium,  which  Lord  Denman 
says,  "  was  the  price  actually  given  and  received  for  the  un- 
derwriter's indemnity  for  the  contingency  that  had  occurred," 
as  a  part  performance,  that  by  analogy  to  the  decisions  on 
the  statute  of  frauds,  exempted  the  case  from  the  provisions 
of  the  statute. 

It  does  not  appew  that  in  France  there  is  any  legal  agree- 
ment between  the  parties  independent  of  the  policy.  It  is 
stated  by  Emerigon,  that  it  was  formerly  the  custom  of  the 
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underwriters  to  subscribe  their  names  to  a  policy  wholly  in 
blank,  trusting  to  the  good  faith  o[  the  broker,  to  fill  it  up 
according  to  the  terms  of  their  verbal  agreement,  and  that 
this  irregular  and  dangerous  practice,  although  violating  an 
express  provision  in  the  ordinance  of  the  Marine,  and  for- 
bidden under  severe  penalties  by  subsequent  laws,  not  only 
subsisted  when  he  wrote,  but  seemed  likely  to  be  perpetual, 
— ''  elle  subsiste  etpeut-€tre  subsistera  toujaurs.^^   It  seems 
probable,  however,  from  the  silence  of  the  modem  writers, 
Boulay  Du  Paty,  Alauzet,  &c.,  that  the  abuse  no  longer  exists. 
It  is  also  stated  by  Emerigon,  that  the  broker,  when  blank 
policies  were  signed,  usually  delivered  to  each  underwriter 
a  memorandum  in  writing  of  the  risks  assumed  and  of  the 
premium  to  be  paid  ;  and  that  disputes  frequently  arose  be- 
tween the  underwriters  and  the  broker,  from  an  alleged  va- 
riance in  the  terms  of  the  policy  from  those  of  the  memoran- 
dum.    The   underwriters,  however,  in  these  cases,  were 
without  remedy — they  could  not  use  the  memorandum  to 
correct  the  policy,  since  the  latter,  by  the  law  of  France,  is 
the  sole  evidence  of  the  agreement  of  the  parties.    The  un- 
derwriters are  not  allowed  to  contradict  their  own  act,  and 
if  deceived  and  cheated,  (Emerigon  coolly  adds,)  they  have 
themselves  only  to  blame — "  Sils  sont  tromp€s  qu^Us  Pim- 
putent  A  eux-fnemes — sihi  imputenty     (1  Emer.  eh.  2.  sec. 
4.  p.  47,  8.)    They  ought  not  to  have  violated  the  law  by 
signing  a  blank  policy.      The  abuse  that  he  so  strongly 
condemns,  it  is  admitted  by  Emerigon,  had  its  origin  in  the 
frequent  necessity  in  which  merchants  are  placed,  of  con- 
cluding an  insurance  before  a  policy  in  form  can  be  execu- 
ted.    The  usage,  in  the  United  States,  of  a  prior  agreement, 
has  the  same  origin,  and  it  fortunately  happens  that  our  law 
gives  its  sanction  to  a  practice,  that  merchants,  from  a  just 
regard  to  their  own  interests  and  convenience,  have  been  led 
to  adopt. 


Note  XI. 

P.  71,  §  16.    The  reformation  of  a  policy  so  as  to  cor- 
respond with  the  previous  agreement  of  the  parties,  is  only 
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a  particular  application  of  the  general  power  of  a  court  of 
equity  to  rectify  a  mistake  in  written  instruments,  and  the 
exercise  of  this  power  depends  in  all  cases  upon  the  same 
principles.  It  is  the  uniform  language  of  the  cases  that, 
where  the  mistake  is  denied  by  the  party,  against  whom  it  is 
alleged,  the  proof  of  its  existence  must  be  such  as  to  remove 
all  possible  doubt  from  the  mind  of  the  court.  Lord  Thur- 
low  says,  (\  B.  C.  C.  341,)  that  it  must  be  "  irrefragable  ;" 
Chancellor  Kent,  that  it  must  be  "  demonstrative,"  (2  Johns. 
Ch.  Rep.  633;)  but  the  expressions  of  Lord  Hardwicke, 
(I  Ves.  319,)  that  it  must  be  the  "  strongest  possible,"  seem 
rather  meant  to  apply  to  the  circumstances  of  the  particular 
case  in  which  they  were  used,  than  to  be  intended  as  a  gene- 
ral rule.  It  is  owing  to  this  strictness  and  difficulty  of  the 
proof  that  so  few  cases  are  to  be  foimd  in  the  reports  in 
which  the  relief  sought  has  been  actually  given,  although 
Lord  Thurlow  seems  to  have  been  mistaken  in  saying  in 
Truman  v.  ChUd,  (I  B.  C.  C.  94,)  that  there  was  no  pre- 
vious instance  where  the  evidence  had  prevailed  against  a 
party  insisting  that  there  was  no  mistake.  The  opinion  of 
Chancellor  Kent,  in  the  case  of  Gillespie  v.  Moon^  (2  Johns. 
Ch.  Rep.  693,)  contains  a  full  review  of  the  English  deci- 
sions, and  a  most  lucid  and  satisfactory  explanation  of  the 
reasons  on  which  they  are  founded.  In  conformity  to  my 
general  plan,  I  shall  confine  myself  to  the  cases  that  have  a 
special  relation  to  insurance. 

The  earliest  reported  case  is  that  of  Motteux  v.  The 
London  Assurance  Company^  (1  Atk.  545,)  before  Lord 
Hardwicke,  in  1739.  The  policy  was  expressed  to  be  on 
the  ship  Eyles,  from  Fort  St  George,  in  the  East  Indies,  to 
London,  but  previous  to  the  execution  of  the  policy,  a  label 
of  the  agreement  was  entered  in  a  book  of  the  company, 
and  signed  by  an  agent  of  the  plaintifif  and  two  of  the  direc- 
tors of  the  company,  and  in  this  the  risk  was  described  to 
be  ''at  and  from  Fort  St.  George ;"  under  the  circiunstances 
of  the  case,  the  loss  claimed,  would  not  have  been  recover- 
able, unless  the  words  of  the  policy  were  made  to  agree 
with  those  of  the  label.  Liord  Hardwicke  said,  that  the 
label  made  the  intentions  of  the  parties  very  clear,  and  that 


134  Proofs  and  Illustrations,      [lect,  i. 

the  variance  in  the  policy  was  plainly  a  clerical  mistake 
which  ought  to  be  rectified. 

In  the  case  of  HenkleY.  Royal  Exclu  Ass.  Co.j  (L  Ves. 
sen.  317,)  which  was  also  a  bill  to  rectify  a  mistake  in  a 
policy,  Lord  Hardwicke  again  asserts,  in  strong  terms,  the 
jurisdiction  of  the  court,  to  relieve  "  in  respect  to  a  plain 
mistake  in  contracts  in  writing,  as  well  as  against  frauds 
in  contracts,"  but  he  denied  the  relief  sought,  upon  the 
ground  that  there  was  no  sufficient  evidence  to  vary  the 
contract  from  the  written  words  of  the  policy. 

In  the  case  of  Lytnan  v.  The  Uni.  Ins.  Co.^  (2  Johns. 
Ch.  Rep.  630,)  the  plaintiff  sought  to  have  the  policy 
amended,  by  striking  out  a  clause,  describing  the  vessel  as 
American,  and  inserting  a  provision  that  she  might  sail  with 
a  Portuguese  passport.  There  was  no  previous  agreement 
signed  by  the  parties,  but  the  plaintiff  relied  on  his  written 
application,  in  which  it  was  mentioned  that  the  vessel  was 
to  have  a  royul  Portuguese  passport,  as  sufficient  evidence 
of  the  understanding  of  the  parties.  The  defendants,  in 
their  answer,  averred  that  the  policy  truly  expressed  the 
terms  of  the  agreement  as  they  understood  them — that  they 
believed  the  vessel  to  be  American,  and  to  be  documented 
as  such,  and  in  that  character  alone  meant  to  insure  her,  and 
^at  they  would  not  have  insured  her  to  sail  with  Portuguese 
papers,  except  at  an  additional  premium,  which  the  plaintifiis 
bad  refused  to  give. 

Chancellor  Kent,  in  delivering  his  opinion,  said,  "  The  dif- 
ficulty in  this  case  arises  from  the  want  of  the  requisite  evi- 
dence, of  any  agreement  of  the  parties  different  from  that 
expressed  in  the  policy.  The  cases,  which  treat  of  this 
head  of  equity  jurisdiction,  require  the  mistake  to  be  made 
out  in  the  most  clear  and  decided  manner,  and  to  the  entire 
satisfaction  of  the  court."  The  Chancellor  then  proceeds  to 
Aow  by  a  critical  examination,  that  neither  from  the  testi- 
mony of  the  witnesses,  nor  the  memorandum  of  the  written 
application — a  memorandum  imperfect  in  itself  and  not 
proved  to  have  been  assented  to  by  the  company — was  it 
possible  to  deduce  any  clear  evidence  of  a  contract,  di&rent 
from  that  contained  in  the  policy,  and  he  concludes  with 
these  forcibly  remarks :  <'  To  alter  a  clear  written  contract 
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of  the  parties,  without  any  parol  proof  to  warrant  the  new 
ag:reement,  and  when  the  charge  of  mistake  is  denied  in  the 
answer,  and  denied  by  a  witness  present,  and  to  do  this  upon 
no  other  evidence  than  an  imperfect  memorandum  *  obscuris 
vera  involvensj*  would  be  destructive  to  the  certainty  and 
safety  of  written  contracts.  There  is  no  case  that  goes  such 
lengths ;  no  amendment  was  ever  made,  without  absolute 
conviction  of  the  truth  and  precision  of  the  real  agreement. 
There  is  no,  or  at  least  not  sufficient,  evidence,  that  the  de- 
fendants ever  did  agree  to  any  other  terms  of  insurance,  than 
those  expressed  in  the  policy.  The  bill  must,  consequently, 
be  dismissed."  The  dismissal  was,  however,  without  costs, 
on  the  ground  of  a  possible  misapprehension  between  the 
parties. 

In  the  case  of  Chraves  ^  Barnwell  v.  The  Boston  Mar, 
Ins.  Co.y  (2  Cranch^  419,)  the  object  of  the  bill  was  to  re- 
form the  policy,  so  as  to  make  it  cover  the  joint  interest  of 
the  plaintiffs  as  partners,  instead  of  the  undivided  interest  of 
Graves:  but  the  relief  was  denied  upon  the  ground,  that  al- 
though the  intentions  of  Graves,  were  probably  such  as  stated 
in  the  bill,  there  was  no  sufficient  evidence  that  they  were 
so  understood  by  the  company.  Chief  Justice  Marshall, 
who  delivered  the  opinion  of  the  court,  laid  much  stress  upon 
the  circumstances  that  no  mistake  was  alleged  until  after  the 
happening  of  the  loss,  when  the  policy  had  been  for  several 
months  in  the  possession  of  the  agent  of  the  plaintiffs,  by 
whom  it  was  effected,  and  who  ought  to  have  known  its 
terms,  before  it  was  executed.  It  is  however  worthy  of  re- 
mark, tliat  in  the  case  of  Motteux  v.  The  London  Assur. 
Co.f  before  cited,  where  the  facts  were  entirely  similar,  the 
policy  having  been  effected  and  retained  by  an  agent,  and  no 
mistake  alleged  until  after  the  loss.  Lord  Hardwicke  seems  to 
have  regarded  the  circumstances  as  wholly  unimportant. 
The  opinion  of  the  chief  justice,  however,  seems  the  most' 
agreeable  to  principle  and  analogy.  It  is  as  much  the  duty 
of  an  agent  who  effects  an  insurance,  to  examine  the  policy, 
as  that  of  his  principal,  and  the  cases  are  numerous  in  which 
the  neglect  of  an  agent  in  the  discharge  of  a  known  duty, 
is  regarded  as  that  of  his  principal.  The  true  rule  seems  to 
be  that  a  delay  in  the  examination  of  the  policy,  whether  by 
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the  principal  or  the  agent,  is,  in  all  cases,  a  fact  to  be  taken 
into  consideration,  but  in  none  is  it  conclusive.  The  pre- 
sumption of  acquiescence,  that  arises  from  it,  may  be  repelled 
by  other  circumstances. 

It  is  evident,  that  the  exercise  of  the  equitable  power  of 
reforming  the  contract  may  greatly  depend  upon  the  fact, 
whether  the  policy  is  to  be  considered  the  act  of  the  party 
seeking  relief,  or  that  of  the  defendant.  Where  the  insurance 
is  made  by  private  underwriters,  the  policy  is  usually  filled 
up  by  the  broker  of  the  assured.  Should  a  bill  for  the  re- 
formation of  such  a  policy  be  filed  by  the  assured,  it  would 
be  exceedingly  difficidt  for  a  court  to  relieve  him  against  the 
errors  or  omissions  of  his  own  agent,  although  it  would  be 
presumptuous  to  say  that  cases  may  not  arise  in  which  the 
relief  might  properly  be  gran^d.(a)  There  is  a  wide 
difierence  where  the  insurance  is  made  T)y  a  company. 
By  the  uniform  practice,  the  policy  is  then  made  out  by  the 
officers  of  the  company  who  are  bound  to  know  and  follow 
the  terms  of  the  previous  agreement.  Hence,  in  these  cases, 
where  the  evidence  of  the  agreement  is  clear  and  positive, 
and  there  are  no  grounds  for  inferring  a  subsequent  acquies- 
cence in  the  contract,  as  expressed  in  the  policy,  the  reform 
of  the  policy,  so  far  as  it  varies  from  the  agreement,  is  a  mat- 
ter of  course. 

In  the  following  casot^the  last  to  be  cited — a  deserved 
stress,  although  for  opposite  purposes,  is  laid  upon  the  fact, 
that  the  policy  was  the  act  of  the  company.  Hogan  v.  Del. 
Ins.  Co.,  (1  Wash.  C.  C  R.  419.)  Del  his.  Co.  v.  Hogan 
(2  Wa^h.  C.  C.  R.  4.)  These  cases  relate  to  the  same  policy, 
and  are  the  same  in  the  material  facts.  The  first  being  an 
action  at  law,  by  the  assured,  for  the  recovery  of  a  loss  un- 
der the  policy,  and  the  second,  a  bill  for  the  reform  of  the  pol- 
icy filed  by  the  company.  On  the  trial  of  the  suit  at  law, 
it  was  agreed  by  the  counsel,  that  the  court  should  have 


(a)  In  the  case  of  Bull  v.  Stone,  (1  Simon  cf-  Stuart,  210,)  it  was  held 
by  the  Vice-Chancellor,  that  a  mistake  may  be  rectified  even  in  an  instra- 
ment  drawn  by  the  party  seeking  relief :  but  in  this  case  the  mistake  was 
admitted  by  the  answer. 

# 
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the  same  power  and  ^re  the  same  relief  to  the  defendants, 
as  if  sitting  in  equity  upon  a  bill  to  amend  the  policy.  The 
policy  contained  a  written  clause,  that  the  premium  was  at 
the  rate  of  7 J  per  cent — "  to  return  6  J  on  so  much  as  may 
be  insured  in  England  previous  to  this  insurance."  The 
order  for  insurance  was  founded  on  certain  letters  of  the 
plaintiff  which  were  exhibited  to  the  company,  and  which 
stated,  that  he  had  ordered  insurance  in  London,  and  that 
he  wished  the  insurance  his  correspondent  might  effect  to 
be  cancelled  in  the  event  of  its  being  made  in  London.  To 
this  order,  the  president  of  the  company  made  in  writing  the 
following  addition,  "  Insurance  being  ordered  on  this  pro- 
perty, or  part  of  it  in  England,  it  is  understood  that  in  case 
such  insurance  is  made,  it  shall  supersede  the  present  for 
so  much  as  shall  be  efifected,  and  one  per  cent,  only  of  the 
premium  retained."  A  policy  upon  the  premises  insured, 
was  effected  in  London  eight  days  after  the  policy  of  the 
defendants. 

It  was  insisted  by  the  counsel  for  the  company,  that  the 
words  of  the  order,  with  the  addition  made  by  the  president, 
were  to  control  and  supersede  those  of  the  policy,  as  evidence 
of  the  real  agreement ;  and  that  the  true  construction  was, 
that  the  policy  was  to  be  cancelled  in  the  event  of  any  in- 
surance, withoiit  reference  to  time,  being  made  in  England, 
and  consequently  as  a  full  insurance  had  been  effected  in 
London,  that  the  defendants  were  exonerated.  Mr.  J. 
Washington  was,  however,  of  opinion,  that  the  words  of 
the  order  were  far  too  anibiguous  to  control  the  plain 
and  express  words  of  the  policy,  which,  under  the  circum- 
stances, and  especially  after  the  happening  of  a  loss,  he  con- 
sidered the  only  safe  evidence  of  the  intentions  of  the  par- 
ties. Upon  the  bill  subsequently  filed  by  the  company,  the 
same  facts  appeared  in  evidence,  with  the  addition,  that  the 
policy  from  the  time  of  its  execution  until  the  happening  of 
the  loss  remained  in  the  possession  of  the  president  of  the 
company.  Mr.  J.  Washington  adhered  with  much  strength 
of  reasoning  and  language  to  his  former  opinion,  and,  after 
stating  that  it  was  entirely  doubtful,  whether  the  intentions 
of  either  party  were  different  from  those  expressed  in  the 
policy,  closed  his  decision  in  these  words — ''  If  further  ob- 

VOL.   I.  18 
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serrations  be  necessary  to  render  this  case  clear,  let  it  be 
noticed,  that  the  addition  to  the  order^  and  the  insertion  of  the 
clause  in  the  policy,  now  objected  to,  were  made  by  the  party 
(the  president  of  the  company)  now  asking  relief,  and  that 
the  policy  remained  with  him,  without  a  suggestion  being 
made,  that  it  was  repugnant  to  the  real  agreement  of  the 
parties  until  after  the  catastrophe  had  occurred,  upon  which 
his  obligation  to  indemnify  the  other  party  had  become 
complete — all  the  principles  of  law  and  equity  are  against 
him." 

The  last  and  most  important  case,  as  containing  in  the 
opinion  of  Mr.  J.  Story,  a  more  clear  and  full  enumeration  of 
the  principles  upon  which  relief  is  administered  than  any  other, 
with  the  single  exception  of  Gillespie  v.  Moon^  is  that  of 
Andrews  v.  Essex  F.  and  M.  Ins.  Co.,  (3  Mason,  6.) 
This  was  a  libel  in  admiralty  founded  on  a  policy  of  insu* 
ranee,  charging,  that  a  material  clause  in  the  previous 
agreement  of  the  parties  had  been  omitted  by  mistake,  and 
declaring  upon  the  policy  as  reformed.  The  omitted  clause 
in  the  written  application  that  had  been  assented  to  by  the 
company,  was  in  these  words — "The  Union  (the  vessel 
named)  is  bound  to  Kingston,  Jamaica,  if  not  allowed  to 
trade  there,  will  proceed  to  Cuba" — and  it  was  insisted  by 
the  plaintifis,  that,  had  this  clause  been  inserted,  the  under- 
writers would  have  been  clearly  liable  for  the  loss  that  had 
resulted  from  the  seizure  and  condemnation,  at  Jamaica,  of 
the  property  insured  for  an  illegal  trading.  The  opinion  ci 
Mr.  J.  Story,  upon  the  various  questions  arising  in  the  case, 
is  distinguished  by  its  lucid  reasoning,  and  its  accuracy  of 
research :  but  I  shall  extract  only  the  preliminary  remarks 
that  have  a  direct  relation  to  the  present  subject. 

"There  cannot  at  the  present  day,"  (he  observed,)  "be 
any  serious  doubt,  that  a  court  of  equity  has  authority  to  re- 
form a  contract,  where  there  has  been  an  omission  of  a 
material  stipulation  by  mistake.  And  a  policy  of  insurance 
is  just  as  much  within  the  reach  of  the  principle,  as  any 
other  written  contract.  But  a  court  of  equity  ought  to  be 
extremely  cautious  in  the  exercise  of  such  an  authority,  see- 
ing  that  it  trenches  upon  one  of  the  most  salutary  rules  of 
evidence,  that  parol  evidence  ought  not  to  be  admitted  to 
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vary  a  written  instrument.  It  ought,  therefore,  in  all  cases 
to  withhold  its  aid,  where  the  mistake  is  not  made  out  by  the 
clearest  evidence  according  to  the  understanding  of  both 
parties,  and  upon  testimony  entirely  exact  and  satisfactory. 
There  is  less  danger  when  the  instrument  is  to  be  reformed 
by  reference  to  a  preliminary  written  contract,  which  it  was 
designed  to  execute.  But  even  here,  there  is  abundant  room 
for  caution,  since  the  parties  may  have  varied  their  intentions, 
or  the  clause  may  not  have  been  originally  understood  by 
either  party,  to  go  to  the  extent  now  required.  And  these 
considerations  acquire  additional  force,  where  circumstances 
have  occurred  in  the  intermediate  time,  which  give  an  intense 
importance  to  the  asserted  mistake.  Under  these  limitations 
the  doctrine  of  courts  of  equity  on  this  subject,  does  not  seem 
at  variance  with  general  convenience  or  justice. 

"In  the  present  case,  the  memorandum  signed  by  the 
plaintiff  after  it  was  agreed  to  by  the  president  of  the  com- 
pany, constituted  a  good  and  valid  agreement  binding  upon 
the  parties.  The  by-laws  of  the  company  make  it  in  such 
a  case,  expressly  obligatory  uponf» them;  and  if  there  be  an 
omission  in  the  policy  of  any  clause  constituting  a  part  of 
that  agreement,  it  ought  in  equity  and  good  conscience  to 
be  corrected.  It  is  not  sufficient  for  the  underwriters,  that 
they  suppose  the  words  do  not  cover  a  particular  risk,  for 
they  may  mistake  the  law,  and  their  mistake  shall  not  pre- 
judice the  other  party.  When  once  the  contract  is  agreed  to, 
whatever  that  contract,  by  a  just  and  reasonable  interpreta- 
tion includes,  the  underwriters  are  bound  to  insert  in  the  po- 
licy, and  if  they  omit  to  do  it,  the  assured  has  a  right  to  in- 
sist upon  a  perfect  conformity  to  the  original  proposition  and 
agreement." 

The  learned  judge  then  proceeded  to  show,  that  a  court 
of  admiralty  has  no  power  to  reform  a  policy,  its  jurisdiction 
over  maritime  contracts  being  confined  to  such  as  are  com- 
plete in  their  form  and  attestation.  2.  That  the  omitted 
clause  l>eing  only  intended  as  the  representation  of  a  fact, 
ought  not  to  have  been  inserted  in  the  policy :  and,  lastly, 
that  its  insertion  in  the  policy  would  not  have  varied  the 
rights  of  the  parties,  by  making  the  company  responsible  for 
the  actual  loss :  and  upon  these  grounds  he  dismissed  the  libel. 
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Note  XU. 

P.  74,  §  18.  The  illustration,  as  well  as  the  doctrine  in 
the  text,  is  taken  from  the  case  of  Hogan  v.  The  Del.  Ins, 
Co.,  (1  Wash.  C.  C.  R.  419,)  cited  in  the  preceding  note. 
In  the  course  of  his  opinion,  Mr.  J.  Washington  made  the 
following  obsenrations :  ''  We  are  next  to  consider  whether 
the  order  for  insurance  can  be  resorted  to  for  the  purpose  of 
giving  a  construction  to  the  policy.  Now,  I  take  the  rule  to 
be  that,  if  by  mistake,  a  deed  be  drawn  plainly  different 
from  the  agreement  of  the  parties,  a  court  of  equity  will 
grant  relief  by  considering  the  deed  as  if  it  had  conformed 
to  the  agreement.  If  the  deed  be  ambiguously  expressed, 
so  that  it  is  difficult  to  give  it  a  construction,  the  agreement 
may  be  referred  to  in  order  to  explain  stich  ambiguity.  But 
if  the  deed  be  so  expressed  that  a  reasonable  construction 
may  be  given  to  it,  and  when  so  given,  it  does  not  plainly 
appear  to  be  at  variance  with  the  agreement  of  the  parties, 
the  latter  is  not  to  be  regarded  in  the  construction  of  the 
former."  • 

The  power  of  a  court  of  equity  to  rescind  an  agreement 
arising  from  a  mistake  as  to  material  facts,  is  well  es- 
tablished, and  no  mistake  can  be  more  material  than  the 
misapprehension  by  the  party  drawing  the  agreement  of  the 
intentions  of  the  other.  (1  Story^s  Equity  Juris.  178,  and 
cases  iA.  cit.)  In  truth,  the  jurisdiction  of  the  court  rests 
upon  the  same  ground  as  its  power  to  reform  a  contract 
varying  from  a  prior  agreement.  In  both  cases,  the  instru- 
ment as  drawn  does  not  express  the  mind  of  the  parties,  but 
the  essential  requisite  of  a  valid  contract,  mutual  consent,  is 
in  both  equally  wanting.  In  Shelburne  v.  Inchiquin, 
(1  Brown  C.  C.  360,)  Lord  Thurlow  says—"  If  two  persons 
entrust  a  third  person  to  draw  up  minutes  of  their  intention, 
and  that  person  does  not  draw  them  according  to  such  in- 
tention, that  case  might  be  relieved."  Whether  the  mistake 
be  committed  by  a  clerk  employed  by  both  parties,  or  by  one 
party  to  the  prejudice  of  the  other,  can  make  no  difference 
in  the  application  of  the  principle. 
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Note  XIII. 

P.  76,  i  20.  InDe  Hahn  r.  Hartly^  the  words  <<  sailed  from 
Liyerpool,  with  14  six  pounders,  d&c.,"  written  in  the  margin 
of  the  policy,  were  held  to  be  a  part  of  the  policy  and  to  operate 
as  a  warranty.  (1  Term^  343.)  So  in  Kenyon  v.  Berthotij ' 
{Doug.  12,  no.  4,)  the  words,  ''  In  port  on  the  20th  July," 
written  transversely  in  the  margin,  were  held  by  Lord  Mans- 
field to  be  a  warranty.  See  also  Bean  v.  Stupari^  {Doug. 
11.)  Ousrlain  v  Col.  Ins.  Co.^  (7  Johns.  627,)  where  the 
goods  insured  were  particularly  described  in  the  margin. 
Ewsr  V.  Wash.  Ins.  Co.,  (16  Pick.  602.)  Harris  v. 
Eagle  Ins.  Co.,  (6  Johns.  368,)  and  Duncan y.  The  Sun 
Fire  Ins.  Co.,  (6  Wend.  498.) 


Note  XIV. 


P.  76,  i  20.  The Ordonnance de  la  Marine,  {Tit.  TI. 
Art.  68,)  prohibits  all  "  Chreffiers  de  Police,  ^c.  ^c,  defaire 
signer  des  Polices,  onU  y  ait  aucun  blanc,^^  and  I  had  in- 
ferred from  the  language  of  Yalin,  (2  Val.  163,)  and  of 
Emerigon,  (2  Emer.  47,)  that  the  breach  of  this  provision 
drew  after  it,  as  a  necessary  consequence,  the  invalidity  of 
the  contract.  The  Code  de  Commerce,  {Art.  332,)  also  de- 
clares that  the  policy  shall  contain  no  blank — "  11  ne  peut 
eontenir  aucun  blanc,^*  but  we  are  assured  by  Boulay  Du 
Paty,  (3  Boul.  Du  Paty,  266,)  who  fortifies  his  own 
opinion,  by  a  reference  to  those  of  Locr^  and  Pardessus, 
that  the  mere  existence  of  a  blank  never  avoids  the  policy, 
unless  it  affects  the  essence  of  the  contract,  by  leaving  the 
sense  imperfect,  or  where  a  new  provision  has  been  inserted 
by  fraud.  Upon  this  construction,  the  prohibition  of  the 
Code  is  without  a  sanction,  and  in  effect  a  nullity.  Were 
there  no  such  prohibition,  an  uncertainty  arising  from  the 
omission  of  necessary  words,  or  a  fraudulent  alteration  of  the 
policy,  would  equally  vitiate  the  contract. 
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Note  XV. 

P.  79,  §  24.  Mr.  Phillips  refers  to  the  three  cases  of  San- 
derson V.  Symondsj  (1  Brod,  4*  Bing.  426.  4  Moore^  42.) 
Sanderson  v.  McCullom^  (4  J,  B.  Moore,  6,)  and  Forshaw  v. 
•  Chabert,  (3  Brod.  ^  Bing.  168 ;  6  Moore,  369,)  but  he 
seems  to  have  mistaken  the  grounds  of  the  decision  in  the 
two  first  of  these  cases,  and  in  the  last  has  certainly  mis- 
taken, and  therefore  misstated  the  decision  itself.  Sanderson 
V.  Symonds,  and  the  Same  v.  McCiUlom,  arose  on  the  same 
policy,  and  in  each  case  the  immateriality  of  the  alteration 
was  the  sole  ground  of  the  decision,  that  the  underwriters 
who  had  not  assented,  remained  liable  on  the  original  con- 
tract. In  Forshaw  v.  Chabert,  the  alteration  was  material, 
and  it  was  held  by  the  court,  that  by  a  necessary  consequence, 
the  defendant,  who  had  not  assented,  was  discharged.  In 
other  words,  that  as  to  him,  the  effect  of  the  alteration  was 
to  annul  the  original  contract.  Mr.  Phillips  was  probably 
misled  by  the  generality  of  the  language  of  Richardson,  J., 
in  Sanderson  v.  McCullom,  and  hence  assumed,  that  the 
subsequent  decision  of  the  same  court  in  Forshaw  v.  Cha- 
bert, corresponded  with  the  rule,  which  that  learned  judge 
then  seemed  to  recognize  and  establish.  Mr.  J.  Richardson 
says,  "  The  original  policy  expresses  on  the  face  of  it  a  con- 
tract with  several  individuals  as  underwriters ;  if  therefore, 
some  of  them  consent  to  the  alteration  after  it  is  executed  by 
them,  and  others  refuse  to  do  so,  those  who  consent  make  the 
altered  instrument  their  own,  and  those  who  do  not,  re- 
main liable  on  their  original  contract" — language  that 
certainly  seems  to  imply  that  as,  when  there  are  seve- 
ral underwriters,  there  is  a  several  contract  with  each, 
an  alteration  however  material  in  the  contract  of  one,  cannot 
affect  the  contract  of  another  not  adopting  the  alteration : 
which  if  the  several  contracts  were  in  separate  policies,  in- 
stead of  being  contained  in  one  instrument  and  embraced  in 
the  same  form,  would  be  perfectly  true.  The  learned  judge, 
however,  could  only  have  meant  his  observations  to  apply  to 
cases  where  the  alteration  is  immaterial,  for  in  giving  his 
opinion  in  Forshaw  v.  Chabert,  that  the  alteration  avoided 
the  policy,  he  distinguished  the  case  from  Sanderson  v.  8y- 
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nwfids,  (which  is  identical  in  its  circumstances  with  San- 
derson V.  AlcCullom,)  by  saying  that  the  alteration  there 
was  entirely  immaterial. 


Note  XVI. 


P.  81,  $  25.  I  shall  give  a  condensed  view  in  this  note 
of  the  English  and  American  decisions,  on  the  subject  of  al- 
terations in  the  policy. 

Langhorn  v.  Cologan^  (4  Taunt.  330.)  In  the  policy  as 
signed  by  the  defendant,  the  insurance  was  declared  to  be 
on  goods  and  merchandise  generally,  and  on  the  vessel ; 
the  plaintiff  afterwards  inserted  in  a  blank  of  the  policy,  the 
written  words,  "  100  hogsheads  of  fine  sugar,  60  hogsheads 
of  molasses,  and  20  tons  of  fustick,"  so  as  to  make  the  in- 
surance attach  specifically  on  those  articles ;  some  of  the 
underwriters  expressed  their  assent  to  the  alteration,  by 
signing  their  initials ;  but  the  consent  of  the  defendant  was 
not  proved  to  have  been  given,  and  as  there  was  no  allega- 
tion of  fraud,  it  was  insisted  that  he  remained  liable  on  the 
original  contract.  The  court,  however,  refusing  to  set  aside 
a  nonsuit,  determined  that  as  the  alteration  was  material,  it 
avoided  the  policy,  and  that  there  could  be  no  return  of  pre- 
mium. C.  J.  Mansfield,  in  delivering  his  opinion,  said — 
"The  alteration  is  a  very  material  one.  When  once  a 
declaration  of  interest  is  made,  the  policy  attaches,  not  on 
any  goods  the  plaintiff  might  put  on  board,  but  on  those 
comprehended  in  that  declaration.  The  instrument,  there- 
fore, as  to  those  who  do  not  assent  to  that  declaration,  is 
gone.  As  to  a  return  of  premium,  suppose  the  assured  tears 
the  seal  off  his  policy,  can  he,  by  his  own  act,  compel  the 
assurer  to  return  the  premium  ?  The  underwriter  has  fulfil- 
led all  his  part :  the  assured  can  no  more  compel  the  under- 
writer to  return  the  premium,  than  the  underwriter  can 
compel  him  to  relinquish  the  contract." 

Fairlie  v.  Christie^  (7  Taunt.  416.)  The  policy  con- 
tained a  warranty  that  certain  vessels  to  which  the  insu- 
rance related  should  sail  on  or  before  the  10th  of  October, 
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but  the  plaintiff  had  struck  a  pen  through  the  date,  in  the 
body  of  the  policy,  10th  of  October,  and  had  inserted  in  the 
margin,  opposite  the  warranty,  the  words — "  on  or  before 
the  31st  of  December,"  to  this  alteration,  some  of  the  under- 
writers, but  not  the  defendant,  had  assented  by  signing  their 
initials.  One  of  the  vessels  on  which  a  loss  was  claimed, 
had  sailed  before  the  10th  of  October,  and  it  was  insisted 
that  for  his  proportion  of  this  loss  the  defendant  was  liable 
under  the  original  terms  of  the  policy,  upon  the  ground,  that 
the  date  in  the  body  of  the  policy  had  not  been  obliterated 
by  an  actual  erasion,  and  therefore  was  unaffected  by  the 
alteration  in  the  margin.  The  court  were,  however,  unani- 
mously of  opinion,  that  the  alteration  was  so  material,  that 
it  destroyed  the  policy  as  to  all  the  underwriters  who  had 
not  assented  to  it,  and  C.  J.  Gibbs  remarked,  that  ''  he  did 
not  know  that  the  plaintiff  did  not  mean  to  avoid  the  policy 
as  to  all  the  underwriters.  He  might  have  been  confident 
that  he  would  obtain  the  consent  of  all,  and  might  have  in- 
tended if  any  did  not  agree,  to  effect  a  new  policy  to  the  ex- 
tent of  the  interest  left  uncovered."  These  observations 
seem  applicable  to  every  case  where  the  alteration  is  made 
without  a  fraudulent  intent. 

Campbell  v.  Christie,  (2  Starkie,  .67.)  By  the  original 
words  of  the  policy  as  executed,  the  insurance  was  from 
Calmor  to  Portsmouth.  The  plaintiff  afterwards,  in  the 
presence  and  with  the  assent  of  some  of  the  underwriters, 
inserted  into  the  body  of  the  policy  the  words,  "  or  Wey- 
mouth," after  the  word  Portsmouth.  The  defendant  was 
ignorant  of  the  alteration,  and  Lord  Ellenborough,  upon  the 
ground  that  an  alteration,  without  the  consent  of  all  the  un- 
derwriters, avoided  the  policy,  nonsuited  the  plaintiff.  Satir 
derson  v.  Synumds,  (1  Brod.  ^  Bing.  426,)  and  Sanderson 
V.  McCullom,  (4  Moore^  5,)  are  sufficiently  stated  in  the 
text  and  in  the  preceding  note. 

Forshaw  v.  Chabert,  (3  Brod.  ^  Bing.  168.)  The  vessel 
was  insured  from  Cuba  to  Liverpool,  and  after  the  policy 
had  been  subscribed  by  all  the  underwriters,  the  plaintiff 
inserted  in  the  body  of  the  policy,  after  the  word  "  Liver- 
pool," the  words — "  with  leave  to  call  off  Jamaica."  All 
the  underwriters,  except  the  defendant,  sanctioned  the  alte- 
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ration  by  signing  their  initials,  and  one  of  the  questions  in 
the  case  was,  whether  the  alteration,  which  in  the  event 
had  proved  to  be  immaterial,  had  avoided  the  policy  as 
to  the  defendant.  On  this  question,  Dallas,  C.  J.,  observed  : 
"  The  words  introduced  must  be  taken  to  increase  the 
risk,  and  are  introduced  into  the  body  of  the  policy,  making 
it  in  effect  a  different  instrument  from  what  it  was  when 
subscribed  by  the  defendant.  I  need  not  go  into  the  ge- 
neral doctrine  touching  the  alteration  of  deeds  ;  it  is  clear 
that  an  alteration  in  a  material  fact  will  render  an  instmment 
void.  In  the  present  case,  the  alteration,  when  made,  was 
material,  and  only  became  immaterial  with  respect  to  subse- 
quent events.  But  it  is  material  to  consider  the  effect  of  the 
alteration  when  made ;  if  it  increased  the  risk,  then  it  was 
material,  and  not  warranted  by  any  authority.  The  only 
case  I  shall  advert  to,  is  Sanderson  v.  Syrnonds ;  in  that 
case  the  alteration  was  no  alteration  of  the  contract.  The 
broker  having  inserted  the  words — "  and  trade,"  after  the 
words  "  during  her  stay,"  the  court  held,  there  was  no  ma- 
terial alteration,  because  the  instrument,  as  originally  drawn, 
gave  the  plaintiff  leave  to  trade.  In  the  present  case,  the  al- 
teration was  material  at  the  time  it  was  made,  and  what 
arose  afterwards  cannot  have  a  retrospective  effect."  The 
learned  judge  then  gave  his  decision  against  the  plaintiff  on 
two  grounds.  First,  That  the  ship  was  not  seaworthy  at 
the  time  of  sailing ;  and  secondly.  That  there  had  been  a  ma- 
terial alteration  in  the  policy.  Park,  J.,  and  Burrow,  J., 
concurred  with  the  Chief  Justice  on  both  grounds,  and 
Richardson,  J.,  on  the  second. 

In  Head  v.  Providence  Ins.  Go.f  (2  Cra?ich,  168,)  it  was 
held  by  the  Supreme  Court  of  the  United  States,  that  an 
agreement  to  cancel  a  policy  was  not  binding  on  the  insu- 
rance company,  not  having  been  signed  by  the  president  and 
secretary  of  the  company,  who,  by  the  terms  of  the  constitu- 
tion and  by-laws,  were  required  to  sign  the  policy  itself. 

In  Merry  v.  Prince^  (2  Mass.  176,)  it  was  determined, 
that  an  agreement  on  the  back  of  the  policy,  by  which  one 
underwriter  was  substituted  for  another,  was  binding  on  the 
substituted  underwriter  and  the  assured,  although  signed 
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only  by  the  insurance  broker ;  but  Sedgwick,  J.,  dissented, 
and  the  propriety  of  the  decision  seems  very  questionable. 


Note  XVII. 


'  P.  14,  §  29.  Kensington  v.  Inglis,  (8  East,  279.)  The 
insurance  was  on  goods  at  and  from  Havana  and  Matanzas 
to  Nassau,  New  Providence,  on  board  of^"  ship  or  ships 
sailing  between  the  1st  of  October,  1799,  and  1st  of  Jime, 
1800,  inclusive."  By  a  memorandum  written  on  the  policy, 
dated  the  11th  of  June,  1800,  it  was  agreed  to  extend  the 
time  of  sailing  to  1st  of  August,  1800.  It  was  insisted  for  the 
defendant,  that,  as  this  memorandum  was  without  a  stamp, 
the  agreement,  as  an  alteration  of  the  policy,  was  void  upon  two 
grounds.  1st,  Because  when  it  was  made,  the  original  risk  was 
known  to  the  parties  to  be  determined  ;  and  2dly,  Because 
it  was  an  alteration  of  the  very  subject  of  insurance,  the 
time  of  sailing  being  an  essential  part  of  the  description, 
by  which  the  subject  was  identified.  In  reply  to  the  first 
objection  Lord  EUenborough  said, — "  The  unstamped  me- 
morandum of  the  Uth  of  June,  1800,  was  said  not  to 
fall  within  the  proviso  contained  in  the  13th  section  of 
the  Stat.  35  G.  3,  c.  63.  And  this  objection  was  shaped 
two  ways  :  1st,  That  the  memorandum  was  in  reality  made 
after  notice  of  the  determination  of  the  risk  originally  in- 
sured :  and  2dly,  That  it  introduces  a  new  subject  of  insurance, 
or  thing  not  before  insured.  It  was  agreed,  that  it  was  after 
notice  of  the  determination  of  the  risk  originally  insured ; 
because,  by  the  terms  of  the  policy,  the  risk  insured  was 
goods  shipped  on  board  ships  which  should  sail  before  the 
first  of  June  ;  and  this  memorandum  was  not  added  until 
the  11th  of  June,  at  which  time  it  was  notorious  that  the  1st 
of  June  was  past,  and  that,  therefore,  the  risk  had  determined. 
But  this  part  of  the  objection  is  founded  on  a  misapplication  of 
the  term,  *  determination  of  the  risk  insured/  which  means 
that  determination  of  it  which  is  occasioned  by  the  loss  or  safe 
arrival  of  the  thing  insured,  or  by  the  final  end  and  conclu- 
sion of  the  voyage ;  and  this  memorandum  is  stated  by  the 
bill  of  exceptions  to  have  been  written  on  the  policy  (as,  in 
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fact  it  must  have  been)  before  the  loss  happened.  The 
second  way  of  shaping  this  objection  to  the  memorandum 
was,  that  it  introduces  a  new  subject  of  insurance,  or  thing 
not  before  insured  ;  viz.,  goods  on  board  ships  sailing  after 
the  1st  of  June  ;  the  object  of  insurance  being  pointed  out, 
or  marked,  only  by  the  time  of  the  sailing  of  the  ships  on 
board  which  the  goods  should  be."  His  lordship  then  pro- 
ceeded to  show  by  an  elaborate  argument,  that  this  objec- 
tion was  equally  unfounded,  and  that  although  the  effect  of 
the  agreement  was  to  extend  the  time  of  sailing,  the  object  of 
the  insurance  was  tmchanged.  The  property  insured  being 
the  identical  property  meant  to  be  covered  by  the  original 
policy,  and  the  day  of  sailing,  although  included  in  the  des- 
cription, not  being  necessary  to  identify  the  property. 

Ramstrom  v.  Belly  (5  M.  ^  S.  267.)    The  voyage  de- 
scribed in  the  policy,  was  from  Stockholm  to  Swinemunde. 
The  vessel  having  in  the  prosecution  of  this  voyage  been 
injured  in  a  storm,  put  into  Wisbuy  to  repair,  and  while  therei 
undergoing  repairs,  the  plaintiff  applied  to  the  underwriters 
to  change  her  destination,  and  with  their  consent  duly  given, 
the  words — '^  Konigsburg  or  Memel,"  were  inserted  in  the 
body  of  the  policy  after  the  word — "  Swinemunde."     It  was 
insisted  for  the  defendant,  that  as  the  plaintiff  had  resolved 
to  change  the  port  of  destination  before  he  applied  to  the  un- 
derwriters, there  was  "  a  determination  of  the  risk  originally 
insured,  and  hence,  that  the  alteration  being  without  a  stamp 
was  void."    But  the  court  overruled  the  objection,  and  gave 
judgment  for   the  plaintiff.     Lord  Ellenborough  expressed 
his  opinion  as  follows :  ^^It  seems  to  me,  that  the  argument 
for  the  defendant,  has  confounded  a  contemplation  to  deter- 
mine a  voyage  with  the  actual  determination  of  it.     The 
assured  had  a  purpose  of  change  arising  exjusta  causa,  and 
whilst  it  was  in  contemplation,  the  proposal  was  made  to 
the  imderwriter  and  assented  to  by  him — ^that  Konigsburg 
should  be  the  ship's  destination.     If  the  underwriter  had  not 
assented,  the  assured  might  have  thrown  the  risk  upon  him 
by  going:  to  Swinemunde,  instead  of  which,  the  application 
is  made  for  the  underwriter's  benefit.     The  act  says,  *  so 
that  the  alteration  be  made  before  notice  of  the  determina- 
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tion  of  the  risk.'     The  alteration  was  made,  while  there  was 
only  an  intention  to  determine  the  risk." 

Brocklebank  V.  Sugrue,  (1  jBa.  4*  Ad.  81.)  A  policy 
duly  stamped  was  effected  on  a  ship,  on  a  voyage  at  and 
from  Liverpool  to  duebec.  The  ship  being  detained  at  her 
port  of  departure  beyond  the  usual  time,  a  memorandum  was 
endorsed  upon  the  policy,  changing  the  voyage  by  substitu- 
ting St.  John's,  New  Brunswick,  for  duebec,  and,  in  consi- 
deration of  an  additional  premium,  continuing  the  risk,  until 
the  arrival  of  the  vessel  in  liOndon,  or  other  discharge  port, 
in  the  United  Kingdom  upon  her  return  voyage.  This  me- 
morandum was  not  stamped,  and  upon  that  ground  the 
judge  at  fiisi  prius^  held  that  it  could  not  be  received  in  evi- 
dence. Upon  the  argument  of  a  rule  for  a  new  trial,  it  was 
insisted  by  the  counsel  for  the  defendants,  that  the  change 
of  voyage  being  made  before  that  described  in  the  policy  had 
commenced,  was  in  effect,  the  substitution  of  a  new  con- 
tract, and  that  as  by  the  act  55  G.  3,  c.  184,  a  lower  rate  of 
duty  is  imposed  on  policies,  where  the  voyage  is  from  one 
port  in  the  United  Kingdom  to  another,  than  that  upon  voy- 
ages to  foreign  ports,  to  permit  in  all  cases  a  change  in  the 
port  of  destination,  would  lead  to  frauds  upon  the  revenue : 
and  contended  upon  both  grounds,  that  a  new  stamp  was  in- 
dispensable. The  court,  .however,  granted  a  new  trial,  and 
Lord  Tenterden,  in  delivering  their  opinion,  said :  "  We  are 
of  opinion,  that  the  memorandum  endorsed  on  this  policy 
ought  to  have  been  received  in  evidence,  and  that  the  policy, 
in  which  the  memorandum  must  be  considered  as  incorpo- 
rated, is  not  void  for  want  of  a  new  stamp.  The  35  Geo.  3, 
c.  63,  s,  13,  ought  to  receive  a  liberal  construction,  and  so 
construing  it,  we  think  the  substitution  of  New  Bnmswick 
for  Ciuebcc,  was  an  alteration  in  the  terms  and  conditions 
of  the  policy  within  the  meaning  of  these  words  in  that  section. 
It  seems  to  us,  that  the  statutes  6iGeo.  3,  c.  133  and  c.  144, 
have  not  any  effect  upon  the  other  acts.  It  is  said,  however, 
that  by  the  last  stamp  act,  a  different  rate  of  duty  is  imposed 
upon  policies,  when  the  voyage  insured  is  from  one  port  of 
the  United  Kingdom  to  another,  and  when  it  is  from  a  port 
in  the  United  Kingdom  to  any  foreign  port,  and  that,  there- 
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fore,  if  a  party  is  at  liberty  to  substitute  one  port  or  destina- 
tion for  another,  he  may,  when  the  original  policy  is  on  a 
voyage  from  one  port  in  the  United  Kingdom  to  another, 
substitute  a  port  out  of  the  country,  and  the  revenue  may  he 
prejudiced.  But  the  13th  section  of  the  35  Geo.  3,  c.  63, 
must  be  considered  as  incorporated  in  the  bb  Geo.  3,  c.  184, 
and  then  it  is  quite  clear,  that  the  terms  of  the  original 
policy  cannot  be  so  altered,  by  any  memorandum,  as  to  bring 
it  into  a  class  requiring  a  higher  duty  under  the  last  act, 
without  affixing  the  stamp  thereby  required." 

Weir  V.  Aberdein,  (2  B.  ^  Aid.  320.)  This  case  is 
sufficiently  stated  in  the  text.  Its  important  bearing  on  the 
implied  warranty  of  seaworthiness,  will  hereafter  be  ex- 
plained. 

Hill  V.  Patten^  (8  Easty  373.)  The  original  insurance 
was  on  ship  and  outfits,  and  long  after  the  ship  had  sailed, 
by  a  memorandum  endorsed  on  the  policy,  it  was  agreed 
that  the  interest  on  the  policy  would  be  on  ^'ship  and 
goods,"  instead  of  "  ship  and  outfits,"  as  originally  declared ; 
the  memorandum  was  unstamped,  and  upon  that  ground 
the  underwriters  refused  to  pay  the  loss.  Lord  Ellen- 
borough,  in  delivering  the  opinion  of  the  court,  after  remarking 
that  the  question  was  whether  the  alteration  made,  required 
a  new  stamp  within  the  meaning  of  the  statute,  and  show- 
ing that  the  term  ^'outfits"  was  in  no  sense,  applicable  to 
goods,  and  hence  that  the  subject  insured  was  undoubt- 
edly changed,  stated  '^  that  the  case  turned  on  that  pro- 
vision of  the  statute,  which  requires  Uhat  the  thing  in- 
sured should  remain  the  property  of  the  same  person  or  per- 
sons,' and  said  the  words,  '  the  thing  itisured  shall  remain 
the  property,'  <fcc.,  appear  to  us  properly  to  require  and  apply 
to  one  identical  and  continued  subject  matter  of  insurance, 
such  subject  matter  all  along  remaining  the  property  of 
the  same  proprietor ;  and  to  be  ill  suited  to  a  case  like  the 
present,  where  the  thing  last  insured  is  not  only  in  £su;t, 
but  ill  name  and  kind,  (as  a  specific  subject  of  insurance,) 
effectually  different  from  the  thing  first  insured,  and  which 
begins  also  to  have  an  existence  at  a  different  and  much 
later  period  than  the  other ;  and  when  the  thing,  first  in- 
sured, hardly  or  in  a  small  degree  remains  or  continues  to 
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exist  at  all.      To  make   the  words  of  the  provision  tally 
with  such  a  case,  instead  of  '  the  thing  insured^^  it  should 
be  read  in  the  plural  number,  *  the  things  insured,'  and  in- 
stead of  *  shall  remain,'    it  should  be  read,  'shall  be  the 
property,     &c.'      With  all    the   unwillingness   which  we 
cannot  but  feel  to  give  way  to  an  objection  which  the  un- 
derwriters bring  forward  in  despite  of  their  own  consent  on 
this  subject  once  given,  we  are,  nevertheless,  obliged  to 
give  effect  to  it,  by  pronouncing  that  the  terms  of  the  act 
have  not  been  complied  with  ;  and  that  the  policy,  in  its 
last  and  altered  state,  is  to  be  considered,  on  account  of  such 
alteration,  as  an  unstamped  policy  ;  and  the  contract  which 
it  purports  to  contain,  as  being  on  that  account  void."     In 
the  course  of  his  opinion.  Lord  Ellenborough  seemed  to 
lay  much  stress  upon  the  fact  that  the  alteration  from  "  ship 
and  outfits,"  "  to  ship  and  goods,"  was  made  after  the  ship 
had  sailed  on  the  voyage  insured,  and  "  of  course  after  the 
policy  had  fully  attached  upon  what  was  at  the  time  the 
thing  or  subject  insured,"  language  from  which  it  may  be 
inferred  that  an  alteration  made  before  the  inception  of  the 
risks,  and  while  the  contract  is  yet  inchoate,  would  not  be 
considered  as  requiring  a  stamp  within  the  statute.     The 
contract  not  being  in  full  force,  the  alteration  would  not  be 
considered  as  that  of  a  subsisting  policy. 

Hubbard  v.  Jackson^  (4  Taunt,  169.)  The  insurance 
was  upon  hemp,  marked  R,  by  "  ship  or  ships,  warranted  to 
sail  on  or  before  the  20th  of  August."  By  a  memorandum 
subsequently  endorsed  upon  the  policy,  it  was  agreed  to 
cancel  the  warranty  of  the  time  of  sailing,  and  to  withdraw 
the  mark  upon  the  hemp,  and  as  the  memorandum  was 
without  a  stamp,  it  was  contended  that  these  alterations 
were  void,  and  avoided  the  policy.  Upon  a  motion  to  set 
aside  a  verdict  for  the  plaintiff,  the  objection  as  to  the  war- 
ranty seems  to  have  been  abandoned,  and  the  argument  was 
confined  to  the  alteration  efiected  by  withdrawing  the 
mark  upon  the  hemp.  Mansfield,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said  "  the  question  is  whether  the  alter- 
ation of  the  letter  R  on  the  hemp,  is  an  alteration  of  the 
thing  insured.  If  it  is  so,  the  policy  is  void  for  want  of  a 
uew  stamp ;  but  if  it  is  not  an  alteration  of  the  thing  insured, 
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it  is  an  alteration  in  the  terms  of  the  policy,  warranted  by 
the  section,  and  no  new  stamp  is  required.  One  does  not 
well  understand  the  meaning  of  these  marks.  In  a  general 
ship,  the  mark  is  important  to  distinguish  the  property  of 
A.  from  that  of  B.,  but  here  no  cause  appears  for  such  marks. 
It  does  not  appear  that  the  letter  R  denotes  any  particular 
species  or  quality  of  hemp,  and  except  for  the  circumstance 
of  not  having  the  mark  alleged  in  the  fir$t  policy,  the 
plaintiff  could  have  recovered  on  that  policy  without  any 
alteration.  We,  therefore,  are  of  opinion  that  this  alteration 
is  an  alteration  warranted  by  the  13th  section  of  the  act. 
At  first  it  struck  me  that  this  was  not  within  the  meaning 
of  the  words  "  terms  or  conditions,"  this  being  rather  a  part 
of  the  description  of  the  subject  matter,  than  a  term  or  con- 
dition of  the  contract ;  but  we  think,  upon  the  whole,  that 
no  new  stamp  was  necessary." 

Sawtell  V.  Loudon^  (5  Taunt.,  359.)  The  policy,  by  a 
mistake  of  the  broker,  was  effected  on  the  ship ;  but  by  a 
subsequent  memorandum  in  the  margin,  signed  by  the  un- 
derwriters, it  was  altered  to  an  insurance  on  "  goods,"  ac- 
cording to  the  original  intentions  of  the  assured.  It  was 
contended,  that  the  alteration  required  a  new  stamp ;  but 
Heath,  J.,  in  delivering  the  judgment  of  the  court,  said: — 
"  We  are  of  opinion  that  no  new  stamp  was  required.  The 
intention  of  the  parties  ought  to  be  considered.  They 
never  meant  to  enter  into  the  first  contract.  Therefore  it 
was,  in  truth,  no  contract  at  all:  consequently,  the  alteration 
is  not  such  an  alteration  of  the  subject  matter  as  requires  a 
new  stamp." 

In  Robinson  v.  Tourat/,  {i  M.  ^  S.  217,)  the  insurance 
was  first  declared  to  be  on  the  Neptunus,  but  this  being  a 
a  mistake,  was  corrected  by  inserting  the  true  name  of  the 
ship,  "  The  America."  A  motion  was  made  to  set  aside  the 
verdict  for  the  plaintiff,  partly  on  the  ground,  that  the  altera- 
tion required  a  stamp ;  but  the  court  considered  the  objec- 
tion so  plainly  groundless,  that  they  refused  a  rule  on  that 
point. 

Robinson  v.  Tobin,  (1  Starkie,  268.)  The  declaration 
averred  the  policy  to  be  on  the  plaintiff's  share  of  goods, 
say  l-6th,  valued  at  £1000.    The  insurance  was  originally 
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effected,  "on  the  profits  of  goods,  valued  at  £600  ;"  but  the 
plaintiff,  some  days  after  the  defendant  had  subscribed  the 
policy,  discovering  his  interest  to  be  different  from  that  sta- 
ted, caused  the  words  describing  his  interest,  as  averred  in 
the  declaration,  to  be  inserted  in  the  margin  of  the  policy, 
and  the  defendant  assented  to  the  alteration  by  signing  his 
initials.  It  was  objected  for  the  defendant,  that  the  plaintiff 
ought  to  have  averred  the  original  agreement  in  the  declara- 
tion, and  to  have  stated  specially,  the  insertion  of  the  mar- 
ginal memorandum,  and  not  to  have  treated  the  whole  as 
one  entire  agreement.  But  Lord  Ellenborough  was  of 
opinion,  that  at  the  time  of  the  alteration,  all  was  in  fierij 
and  that  the  whole  constituted  one  agreement.  I  infer  his 
lordship's  meaning  to  have  been,  in  saying  that  all  was  in 
Jieri,  that  the  policy  was  in  the  course  of  execution  and 
not  completed. 

.  French  v.  Patten,  (9  East,  331,)  arose  on  the  same  poli- 
cy as  mil  V.  Patten,  before  quoted,  in  which  the  suit  was 
brought  by  the  agent.  The  court  having  there  decided  that 
the  memorandum  altering  the  policy  was  void  for  want  of  a 
stamp,  the  plaintiff  sought  to  recover  upon  the  original  con- 
tract, averring  the  insurance  to  be  on  "  ship  and  outfit,"  in- 
stead of  "  ship  and  goods,"  as  altered ;  but  the  court  were 
of  opinion,  that  the  alteration  vacated  the  policy,  and  conse- 
quently that  the  plaintiff  could  not  recover.  Lord  Ellenbo- 
rough, inter  alia,  said — "  The  new  agreement  was  com- 
plete, as  far  as  the  will  of  the  parties  could  make  it  so,  and 
it  only  wanted  a  circumstance  which  the  law  requires  to 
give  it  its  full  legal  effect.  But,  though  ineffectual  as  an 
instrument  tcr  sue  upon,  it  seems  effectual  to  do  away  the 
former  agreement,  which  was  thereby  abandoned.  If  this 
were  otherwise,  would  it  not  operate  as  a  fraud  upon  the 
revenue  ?"  And  in  a  subsequent  part  of  his  opinion,  he  said — 
"  Is  not  the  policy  made  a  different  policy  by  the  memo- 
randum, by  which  a  different  contract  is  substituted  by  the 
act  of  the  parties  in  lieu  of  the  former  one,  which  they 
abandoned?  Is  it  less  effexjtual  to  show  the  intention  of 
the  parties  because  it  is  a  fraud  in  law  against  the  re- 
venue ?  The  plaintiff's  own  act  has  made,  as  far  as  he  can 
make,  the  policy  speak  a  different  language  from  what  he 
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now  insists  that  it  does,  and  he  must  take  the  consequences. 
I  cannot  say  that  the  policy  is  not  so  altered  as  to  have  lost 
its  original  identity."  The  other  judges  concurred  upon  the 
same  grounds. 


Note  XVIII. 


P.  90,  \  37.  The  new  provisions  of  the  Code  de  Com- 
merce, which  require  that  the  policy  shall  be  dated  on  the 
day  on  which  it  is  subscribed,  and  shall  mention  whether 
the  hour  of  subscription  is  before  or  after  noon,  {Code  de 
Com,^  Art.  332,)  were  recommended  by  the  Court  of  Cassa- 
tion, for  reasons  that  substantially  correspond  with  those  as- 
signed in  the  text.  (3  Boulay  du  Paty,  261.)  As  these 
provisions  are  construed  to  mean  that  each  underwriter  must 
affix  the  date  to  his  subscription,  they  have  put  an  end  to 
the  practice  that  formely  prevailed  in  France,  and  which 
Emerigon  censures  as  a  dangerous  abuse^  of  annexing  a  date 
only  to  the  first  subscription,  and  considering  that  as  ap- 
plying to  all  that  were  subsequent,  thus  adopting  it  as 
fixing  the  conclusion  of  the  entire  contract.  One  conse- 
quence of  this  practice  was,  that  it  precluded  a  subsequent 
underwriter  from  alleging  a  fraudulent  concealment  of 
facts,  that  when  he  subscribed,  were  known  to  the  assured, 
if  they  came  to  his  knowledge  after  the  date  of  the  first  sub- 
scription. As  policies  were  usually  in  the  hands  of  the  bro- 
ker for  several  days,  and  sometimes  weeks,  before  the  sjjb- 
scriptions  were  closed,  frauds  of  this  description,  it  is  inti- 
mated by  Emerigon,  were  not  unfrequent.  {Bouldy  Du^Paty^ 
iU  sup.  262-3.  1  Emerigon,  ch.  2,  sec.  4,  p.  41-2.)  It  is 
evident  from  the  remarks  of  both  writers,  that  in  France 
the  date  is  Conclusive  on  the  parties — a  false  date  may 
vitiate  the  policy  as  a  fraud,  but  where  the  contract  is 
valid,  it  cannot  be  corrected  as  an  error.  It  has  always  been 
the  usage  in  England  and  in  the  United  States,  for  each 
underwriter  to  affix  a  date  to  his  own  signature.  (1  Marsh. 
337.)  And  such,  according  to  Baldasseroni,  has  been  the 
invariable  practice  in  Italy.    (I  Baldass.  784.) 

woh*  I.  20 
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Note  XIX. 

P.  91,  h  38.  It  is,  perhaps,  doubtful  whether  to  render 
the  clause  effectual,  it  ought  not  also  to  contain  an  agree- 
ment, that  no  suit  shall  be  instituted  in  law  or  equity  ;(a)  but 
the  making  the  submission  a  rule  of  court,  would  probably 
supersede  the  necessity  of  this  provision. 

Mr.  Philips  seems  to  be  mistaken  in  saying,  (1  Phil  23,) 
that  the  arbitration  clause  has  very  little  force  in  France. 
The  effect  of  the  clause  is,  that  either  party,  before  the  case 
is  brought  to  a  hearing,  ("  avant  contestation  en  cause,^^) 
may  require  that  it  be  remitted  to  the  decision  of  arbitrators. 
The  party  making  the  application  names  his  arbitrator,  and  in 
case  the  opposite  party  refuses  to  name  one  on  his  part,  the 
nomination  is  made  by  the  judge.  (2  Emerigon^  ch.  20, 
sec.  1,  p.  312.)  It  is,  however,  the  opinion  of  Pothier,  which 
Emerigon  adopts,  that  the  judge  may  and  ought  to  retain 
the  cause,  if  it  involve  questions  oi  law,  which  in  his  judg- 
ment; the  arbitrators  would  be  incompetent  to  decide.  (Po- 
thier^  Trait.  cP Assurance,  n.  199.) 


Note  XX. 


P.  95,  §,  41.  The  early  prohibition  of  wager  policies,  to 
wiTich  the  text  refers,  is  found  in  the  Barcelona  Ordinance 
of  1484,  the  provisions  of  which,  as  we  have  already  seen, 
{supra,  note  3,)  were  almost  universally  adopted  by  law  or 
usage  throughout  southern  Europe.  The  9lh  chapter,  {Cap- 
many,  Append,  p.  83,  c.  9.  Casaregis.  il  con,  p.  183,  c.  10. 
2  Boucher,  714,)  exacts  an  oath  from  every  person  effecting 
a  policy,  that  the  insurance  is  real,  not  fictitious,  ("  Hayan 
primero  de  jurar  que  aquellos  seguros  son  verdaderos  y 
no  fingidos,^^)  and  that  he  himself,  or  the  person  on  whose 


(a)  Vide  Half  hide  v.  Fenning,  (2  BrmcrCs  C.  C.  336,)  and  the  observa- 
tions of  the  Lord  Chancellor  in  Mitchell  v.  Harris,  (2  Ves.jun.  132.) 
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account  the  insurance  is  made,  is  the  owner  of  the  vessel  or 
goods  insured.  The  same  ordinance,  from  an  extreme  jea- 
lousy of  fraud,  limits  the  amount  of  an  insurance  on  the 
property  of  subjects  of  Spain,  to  7-8  and  on  that  of  foreigners 
to  3-4  of  the  values.  ( Capman.  Append,  p.  80.)  It  is  to  this 
ordinance  that  Roccus  refers  as  an  authoritative  guide,  in 
all  matters  of  insurance,  {Roccus^  n.  80,)  and  yet  the  same 
writer,  jn  a  preceding  note,  (n.  73,)  seems  to  speak  of  wa- 
ger policies  as  undoubtedly  valid.  On  this  subject,  therefore, 
the  ordinance  must  have  lost  its  authority.  Casaregis,  also, 
in  his  4th  discourse,  says,  that  the  provision  of  the  ordinance 
requiring  the  oath  of  the  assured,  was  regarded  as  obsolete ; 
{Dis.  iv.  c.  16,  17,)  and  from  the  7th  discourse,  in  which  he 
treats  at  large  of  wager  policies,  it  is  clearly  to  be  inferred, 
that  they  were  considered  to  be  valid  throughout  Italy,  ex- 
cept in  Genoa,  where  they  were  specially  prohibited.  {Dis. 
vii.  c.  14.) 

It  is  stated  by  Emerigon,  (L  Emerig.  ch.  1,  sec.  1,  p.  506,) 
that  at  one  period  wager  policies  were  not  unusual  in  France, 
and  were  enforced  by  the  tribunals ;  they  were  first  prohibited 
by  thi  ordinance  of  the  marine.  It  is,  however,  remarkable 
that  "  Le  Guidon"  defines  insurance  as  a  contract  of  indem- 
nity, and  takes  no  notice  whatever  of  wager  policies,  and 
it  seems  evident,  from  the  observations  of  Cleirac,  that  he 
regarded  such  insurances  as  invalid.     {Cleirac,  182, 193.) 

I  find  no  evidence  that  wager  policies  were  ever  allowed 
in  the  North  of  Europe.  The  Ordinance  of  Antwerp,  in 
prescribing  the  form  of  the  policy,  which  is  only  adapted  to 
an  insurance  upon  interest,  necessarily  excludes  them. 
(2  Mag,  231.) 

Wager  policies  are  now  prohibited  in  France  by  the  Code 
de  Commerce.  In  Sweden,  by  Art.  3  of  the  Ordinance  of 
Stockholm,  (2  Mag,  25  ;)  in  Prussia  by  Art.  1495  of  the  Civil 
Code,  (1  Benecke,  333,  Ordinance  of  Koningsburg^  §  10, 
2  Mag.  189  ;)  in  Amsterdam  by  the  §  13  of  the  ordinance, 
(2  Mag.  132  ;)  throughout  Italy,  by  the  adoption  of  the  Code 
de  Commerce,  and  in  Spain  by  its  new  commercial  code. 
(1  Benecke,  328,  334.) 
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%  1.  Rule*  of  interpMtatkm— Intenlkm  ofptftie  the  cootroUing  principle— Special 
nilei  ■obordinate  and  ralMidiary— ^  8.  Doctrine  of  Paley  h  to  the  lenae  in 
which  a  promiM  ought  to  be  interpreted—^  3.  Troth  of  Pale  j'l  doctrine  implied 
in  many  maxims— Ite  consequences—^  4.  Constraction  depends  generally  on  the 
same  rules  that  apply  to  other  written  instramenti— ^  5.  Policy  to  be  liberally 
oonstnied— ^  6.  An  exception  to  be  strictly  constitied  against  the  insurer— ^  7. 
Words  to  be  understood  in  their  ordinary  and  popular  sense— Unless  a  different 
meaning  is  imposed  by  the  context  or  by  usage — ^  8.  Effects  and  consequences 
of  an  interpretation  to  be  considered— Effect  to  be  given  to  all  the  words— An 
unreasonable  constractkm  to  be  rejected—^  9.  Legality  of  contract  to  be  sustained 
— ^  10.  All  the  proTiaions  of  the  policy  to  be  considered  and  compared— Con- 
struction to  be  adopted  that  shall  render  the  whole  consistent—^  11.  Written 
words  control  the  printed— Reasons  of  this  rule— ^  IS.  General  dlTision  of  casea 
in  which  parol  evidence  to  be  admitted— 1.  To  give  a  certainty  to  the  contract— 
2.  To  explun  its  meaning — ^  13.  First  general  division  embraces  four  classes  of 
cases — ^  14.  First  class,  parol  evidence  admitted  to  fix  the  application  of  general 
and  indeterminate  words-^Inatances  of  application  of  rule— ^  15.  Opinion  of 
Story,  J.,  as  to  interpretation  of  certain  words— ^  16.  Admission  of  parol  evidence 
in  these  cases,  how  reconciled  with  the  rale  that  a  patent  ambiguity  cannot  be 
thus  explained— Trae  meaning  of  the  rale— ^  17.  An  ambiguous  clause  as  well 
aa  words  may  be  explained  by  parol  evidence—^  18.  Case  in  illustration—^  19. 
Sd  elasa.  To  correct  an  error  of  description  by  showing  identity  of  subject— 
%  20.  Cases  in  illustration—^  21.  Partial  error  in  description  when  corrigible- 
^  22.  3d  dass.  To  remove  a  latent  ambiguity—^  23.  Resemblance  between  in- 
determinate words  and  latent  ambiguitiee — Distinction — %  24.  4th  class.  To  ex- 
plain ibteign  and  technical  words— ^  25.  Case  in  ill^stiatioii-r-^  26.  Second  gen- 
eral division- Parol  evidence  admitted  to  explain  the  troe  meaning  of  policy — 
%  27.  ESxplanation  and  limitation  of  the  rale  that  parol  evidence  not  admissible 
to  contiadiet  or  vary  substantially  a  written  agreement—^  28.  Three  classes  of 
I  In  which  parol  evidence  thus  admiasiUe— Mercantile  usage— ^  29.  Doubla 
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of  eminent  judges  whether  thU  evidence  ihould  be  received—^  30.  Itt  class.  Evi- 
dence of  a  valid  usage — Different  kinds  of  usage  to  be  distinguished — ^  31.  1. 
Commercial  meaning  of  words  as  distinguished  from  their  popular  sense — ^  32 
Reasons  why  such  a  usage  to  be  admitted  in  evidence—^  33.  Uaage  must  be  of 
an  export  and  import  trade,  not  of  a  retail  domestic  trade — %  31.  Usage  must  be 
established  by  facts,  not  by  opinions  of  witnesses — %  35.  Analogy  and  distinction 
between  cases  under  present  head  and  those  relative  to  indeterminate  words  and 
latent  ambiguities—^  36.  Cases  in  illustration—^  37.  3.  Practical  interpretation 
of  the  policy  by  use  and  practice  between  the  assurers  and  the  assured— Nature 
of  the  evidence  to  be  received—^  38.  Causes  that  led  in  England  to  the  admis- 
sion of  this  evidence — ^  39.  Usage  in  the  interpretation  of  the  policy  will  control 
the  mercantile  meaning  of  words — ^  40.  Usage  may  be  established  by  refusal  of 
underwriters  to  pay  losses — ^  11.  Cases  in  illustration—^  42.  3.  Usage  of  trade 
in  the  course  and  prosecution  of  the  voyage—^  43.  Grounds  of  admitting  evi- 
dence—^ 44.  Cases  in  illustration—^  46.  When  diminishing  riak  obligaiory  on 
the  assured — ^  46.  Usage  when  unfavorable  to  the  risks,  discretionary ;  when 
fiivorable,  obligatory— Mr.  Marshall's  opinion  as  to  a  foreign  usage  examined— 
^  47.  4.  Usage  superseding  a  rule  of  law— ^  48.  Cases  in  illustration—^  49.  Cases 
where  usage  excuses  oompUanoe  with  a  rule  of  law  without  superaedlng  it— 
^  50.  Usage  must  be  in  the  voyage  insured— ^  51.  But  a  time  policy  embraees 
all  usages. 

§  1.  In  the  order  of  our  preliminary  inqniriesy 
the  rules  of  law  applicable  to  the  interpretation  of 
the  policy  are  next  to  be  considered.  The  con- 
struction of  a  policy,  like  that  of  other  instruments 
in  writing,  with  the  exception  of  the  cases  in  which 
parol  evidence  is  admitted,  is  a  question  of  law,  the 
determination  of  which  belongs  exclusively  to  the 
court :  and,  generally  speaking,  it  is  the  duty  of  the 
court  to  adopt  the  construction  that  in  their  judg- 
ment shall  best  correspond  with  the  real  intentions 
of  the  parties.  I  do  not  state  this  as  a  universal 
rule,  since  those  conditions  in  a  policy,  that  are 
construed  as  warranties,  are  a  remarkable  excep- 
tion ;  for,  in  respect  to  these,  a  rule  of  strict  and 
literal  interpretation  has  unfortunately  been  adopt- 
ed, by  which,  it  must  be  confessed,  the  intentions 
of  the  parties  are  liable  to  be  defeated.     With  this 
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exception,  however,  the  true  meaning,  the  actual 
intention  of  the  parties,  is  the  controlling  principle 
from  which  all  the  special  rules  of  interpretation 
flow,  and  to  which  they  are  all  subsidiary  and  sub- 
ordinate. These  rules  have  no  positive  and  arbitrary 
force.  They  are  not  permitted  to  overrule  a  clear 
and  unambiguous  intent,  but  are  only  so  far  to  be 
followed  and  obeyed,  as  they  aid  us  in  the  discovery 
of  that  which  is  obscure  and  doubtful.  Indeed,  they 
are  more  properly  rules  of  logic,  than  of  law  :  they 
embody  the  maxims  that  reason  has  discovered  and 
experience  confirmed,  to  assist  the  judicial  mind  in 
the  search  of  truth  ;  and  they  derive  all  their  authori- 
ty, as  well  as  their  utility,  from  their  fitness  to  attain 
the  end  proposed.  Hence,  when  the  words  of  the 
instrument,  in  their  obvious  sense,  exhibit  a  clear 
and  consistent  meaning,  it  has  been  forcibly  re- 
marked, that  the  attempt  to  substitute  a  different  by 
subtle  reasoning,  and  a  strained  application  of  rules 
that  are  only  just  when  subservient  to  the  intent, 
is,  not  to  interpret  a  contract,  but  to  elude  its 
performance. (a) 

§  2.  It  is  a  very  just  observation  of  a  distinguished 
philosopher  and  divine,  that  the  sense  in  which  a 
promise  ought  to  be  interpreted,  is  that  in  which 
the  person  making  it,  meant  that  it  should  be  under- 
stood, and  in  which  it  was  in  fact  understood  by  the 
person  receiving  it.     The  actual  intention  of  the 


(a)  These  observations  are  a  development  of  the  maxim  that  "  Ubi  in 
"  verbis  nulla  est  ambiguitas  ibi  nuUa  expositio  contra  verba  fienda  est," 
with  which  the  nile  adopted  by  Emerigon  from  Vattel  perfectly  corres- 
ponds. "  qaMl  n'est  pas  pennis  d'interpreter  ce  qui  n'a  pas  besoin  d'inter- 
**preiation"  (1  Emerig.^  ch.  1,  sec.  9,  p.  69.)  These  maxims  seem  to 
be  trivial,  yet  there  are  few  that  from  design  or  neglect  have  been  more 
frequently  vioUted — none  that  a  discreet  judge  should  bear  more  con- 
stantly in  mind.     Vattel,  lib.  2,  c.  27. 
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promiser  raay  or  may  not  correspond  with  this  rule, 
but  when  it  differs,  cannot  be  the  measure  of  bis 
moral  or  legal  obligation.  When  he  means  to 
interpret  his  promise  in  a  sense  different  from  that 
in  which  he  wishes  it  to  be  understood — when  he 
means  to  excite  an  expectation  that  he  intends  not 
to  fulfil,  he  is  guilty  of  deceit,  and  to  give  effect  to 
his  intentions,  would  be  to  sanction  a  fraud.  Nor 
is  the  promise  of  necessity  to  be  interpreted  in  the 
sense  in  which  it  was  in  fact  understood  by  the 
person  receiving  it,  since  he  may  attribute  to  its 
words  a  meaning  that  they  do  not  properly  bear, 
and  were  not  intended  to  convey.  Mutual  error 
may,  in  some  cases,  be  a  ground  for  rescinding  the 
contract,  but  the  mistake  of  one  party  can  never  be 
the  source  of  the  obligation  of  the  other.  Hence, 
as  a  necessary  result,  that  concurrent  intention — 
that  mutual  consent,  which  is  essential  to  a  contract, 
is  only  to  be  found  by  the  application  of  the  rule 
that  has  been  stated.  It  exists,  when  the  promise 
is  accepted  in  the  sense  in  which  it  was  intended  it 
should  be. (a) 

§  8.  Although  I  am  not  aware  that  this  position 
has  yet  been  explicitly  recognized  in  any  judicial 
decision,  its  actual  truth  is  implied  in  many  of  the 
received  maxims  of  interpretation,  and  furnishes  the 
surest  explanation  of  their  reasonableness  and  pro- 
priety. The  consequence  of  its  application  to  a 
contract,  containing  mutual  stipulations,  is,  that  each 
stipulation  is  to  be  construed  favorably  to  the  party 
entitled  to  claim  its  benefit,  since  it  is  always  a  rea- 
sonable presumption,  not  only  that  it  was  under^ 


(a)  Paley's  Mor.  and  Pol.  Philos.,  p.  104. 


1-ECT.  II.  P.  I.]         Of  the  Policy.  161 

stood  by  him  in  its  largest  sense,  but  that  this  was 
the  sense  in  which  the  opposite  party  meant  he 
should  receive  it.(a) 

§  4.  When  no  extrinsic  proof  is  required  to  aid, 
or  admitted  to  control,  the  interpretation,  the  con- 
struction of  a  policy  depends  substantially  upon  the 
same  rules  as  that  of  other  mercantile  contracts ; 
and  the  full  exposition  of  these,  it  is  evident,  is  more 
properly  the  subject  of  a  separate  general  treatise 
than  embraced  within  the  scope  of  my  present  de- 
sign. I  shall,  therefore,  limit  myself  to  a  statement 
of  a  few  of  the  leading  and  principal. 

§  5.  As  a  contract  of  indemnity  to  the  assured, 
the  policy  is  to  be  liberally  construed  in  his  favor, 
not  only  because  this  mode  of  construction  is  most 
conducive  to  the  interests  of  commerce,  but  because, 
for  the  reasons  that  have  been  stated,  it  is  probably 
most  consonant  to  the  intentions  of  the  parties.  It 
is  certain  that  the  assured  desires  as  ample  an  in- 
demnity as  he  can  obtain,  and  it  is  probable  that  the 
insurer  means  that  he  shall  understand  the  indem- 
nity given,  to  be  as  extensive  as  its  terms,  upon  any 
fair  interpretation,  import.(J) 

^  6.  For  the  same  reasons,  and  not  in  obedience 
to  a  mere  technical  rule,  an  exception  from  the 
risks  of  the  policy  is  to  be  construed  strictly  against 
the  insurer.     Such  an  exception  is  a  modification 


{a)  Note  I.  Paley's  M.  &  P.  Philo.,  104.  Potter  v.  Ontario  and 
Livingston  Mut.  Ins.  Co.,  (6  Hill,  147.)  Vattel,  1.  2,  ch.  17, }  267.  1 
Marsh.  306.     Bacon's  Maxims,  Reg.  3. 

(b)  Note  II.  Tiemey  v.  Etherington,  quoted  by  Lord  Mansfield,  (1 
Burr.  348.)  Pelly  v.  Roy.  Ex.  As.  Co.,  (1  Burr.  341.)  Palmer  v.  Warren 
Infl.  Co.,  (1  Story,  360.)  Yeaton  v.  Fry,  (6  Cranch,  336.)  Blackett  v. 
Royal  Ex.  Assur.  Co.,  (2  Crompton  and  Jarvis,  244.)  Dow  v.  Whetten, 
(1  Hall,  174.) 

VOL.   I.  2\ 
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of  the  promise  of  indemnity,  and  as  that  promise  is  to 
be  liberally  construed,  it  is  a  necessary  consequence, 
that  the  exception  cannot  be  permitted  to  abridge 
its  operation  to  a  greater  extent,  than  the  terms 
used  plainly  require.  In  the  present  state  of  the 
law  of  insurance,  it  is  only  to  new  and  special 
clauses  in  the  policy  that  these  rules  can  be  con* 
sidered  as  fairly  applicable.  The  construction  of 
the  printed  clauses,  certainly  of  those  that  have  long 
formed  a  part  of  the  policy,  has  been  fixed  by  usage 
or  by  judicial  decisions ;  and  it  is  in  this,  their 
established  sense,  which  is  frequently  much  less 
'extensive  than  the  terms  import,  that  the  parties 
must  be  presumed  to  employ  them. (a) 

§  7.  As  the  contract  of  insurance  has  no  pre- 
scribed and  definite  form,  but  the  parties  are  at 
liberty  to  select  their  own  language  for  the  expres- 
sion of  their  meaning,  the  words  of  the  policy  are 
to  be  understood  in  their  general,  ordinary  and 
popular  sense,  unless  in  cases  where  it  is  manifest 
from  the  context  that  they  were  used  by  the  parties 
in  a  distinct  and  peculiar  sense,  which  is  necessary 
to  be  adopted  to  give  efiect  to  their  immediate 
intent :  or  unless  a  mercantile  usage,  which  from  its 
nature  the  parties  are  presumed  to  know,  and  the 
court  is  bound  to  fallow,  has  afiSxed  to  them  a 
difierent  import.  We  are  not  to  adopt  that  mean- 
ing to  which  the  etymology  of  the  words,  or  their 
employment  by  classic  writers,  or  the  definitions  of 
lexicographers,  might  alone  direct  us  :  nor  that  con- 
struction of  a  clause  or   sentence  which  a  strict 


(a)  Note  II.  DonneU  v.  Col.  Ins.  Co.,  (2  Sum.  381.)  Earl  of  Car- 
digan V.  Armitage,  (2  B.  &  C.  197.)  Bullen  v.  Denning,  (6  B.  d&  C. 
842.) 
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attention  to  its  grammatical  structure  would  seem 
to  require ;  but  that  common  and  general  use — 
"  quern  penes  arbitrium  est  et  jus  et  norma  lo- 
quendf^ — is  to  guide  us  to  their  true  acceptation. (a) 
It  is  always  a  reasonable  presumption  that  the 
meaning  that  was  present  to  the  minds  of  the  par- 
ties is  that,  which  the  words  they  have  used  imme- 
diately suggest  to  the  minds  of  others  :  not  that 
which  a  refined  and  astute  criticism  might  show 
them  to  be  capable  of  expressing. 

§  8.  In  order  to  ascertain  the  intention  of  the 
parties  in  an  ambiguous  clause,  we  are  not  to  limit 
ourselves  to  a  mere  consideration  of  its  words,  but 
must  look  at  the  effects  and  consequences  of  the 
different  interpretations  proposed,  since  there  may 
be  decisive  reasons  for  rejecting  that,  which  looking 
to  the  words  alone,  would  seem  to  be  the  most  natu- 
ral and  obvious.  If  the  disputed  word  or  clause 
by  one  interpretation  would  be  clearly  superfluous 
—would  make  no  addition  to  what  the  contract 
elsewhere  plainly  expresses  or  necessarily  implies, 
and  by  a  different  construction  would  be  rendered 
operative  and  effectual,  it  is  plainly  the  latter  sense 
that  in  compliance  with  the  intent  of  the  parties, 
ought  to  be  adopted — as  it  is  improbable  that  they 
meant  only  to  repeat  what  had  been  already  suffi- 
ciently declared. (i)  So  a  construction  may  be 
justly  rejected,  although  justified  by  the  apparent 
meaning  of  the  words,  that  is  in  itself  highly  unrea- 
sonable, as   leading  to  consequences   that   could 


(a)  Grotius.  De  Jur.  B.  &  P.,  lib.  2,  c.  16.  Palmer  v.  Warren  Ins. 
Co.,  (1  Story,  365.)    Robertson  v.  French,  (4  East,  365.)    Note  m. 

(h)  Note  IV.  Verba  aliqaid  operari  debent.  Verba  cnn  efiecta  sunt 
accipienda.    Bacon  Max,  Reg.  3.    Rutherford^s  Inst.  vol.  2,  p.  312. 
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never  have  been  in  the  contemplation  of  the  parties  : 
where,  for  example,  it  would  lead,  either  to  such  an 
extension  of  the  risks  of  the  insurer  as  would  con- 
vert the  hazard  into  the  certainty  of  a  loss,  or  such 
a  reduction  of  the  indemnity  promised  as  would  de- 
prive it  of  all  practical  value,  we  may  safely  con- 
clude that  a  contract  so  unequal  and  oppressive 
could  not  have  been  intended  by  the  parties,  and 
by  a  careful  inquiry  into  the  probable  object  for 
which  the  clause  was  introduced,  must  endeavor  to 
ascertain  its  necessary  and  proper  limitation. (a) 

§  9.  It  is  the  duty  of  the  court  to  repudiate,  if 
possible,  such  a  construction  of  ambiguous  words 
as  would  render  the  insurance  illegal  and  void  :  an 
interpretation,  that  judging  from  the  words  alone, 
might  seem  strained  and  forced,  may  justly  be  pre- 
ferred, when  it  is  necessary  to  preserve  the  validity 
of  the  contract.  The  maxim  that  enjoins  it  upon 
judges  to  be  astute  in  sustaining  a  contract— "w^ 
res  magis  valeat  quam  pereatj\b)  is  not  merely 
the  dictate  of  charity,  but  like  all  other  rules  of 
construction,  in  their  just  application,  has  a  direct 
regard  to  the  probable  intentions  of  the  parties.  It 
is  reasonable  to  believe  that  the  parties  did  not 
mean  to  enter  into  a  contract  that  either  would  be 
at  liberty  to  rescind  or  abandon,  and  that  a  court, 
when  required  to  enforce,  would  be  bound  to  annul. 


^  (a)  Note  V.  Eyre  v.  Mar.  Ins.  Co.  (6  Whar.  249.)  Dr.  Longuemere 
V.  N.  Y.  F.  M.  Ins.  Co.  (10  Johns.  120.)  Ogden  v.  Col.  Ins.  Co.,  (10 
Johns.  273.)     Gardner  v.  Senhouse,  (3  Taunt,  16.) 

(h)  Verba  ita  sunt  intelligenda  utres  magis  valeat  quam  pereat.  Ea 
accipienda  est  interpretatio  qua  vitio  careat. — Qui  contrahit  prssumitur 
habere  mentem,  quae  congruit  legis  dispositioni  (Mantica  de  tacitis). 
Quoted  by  Eraerigon,  (ch.  2,  sec.  vii.,  p.  69.) 
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§  10.  In  all  cases  before  any  interpretation,  how- 
ever natural  or  probable,  of  ambiguous  words  is 
finally  adopted,  we  must  examine  how  far  it  is  sup- 
ported by  all  the  other  stipulations  and  conditions 
of  the  policy.  The  true  meaning  of  the  parties 
must  be  collected  from  the  whole  instrument,  not 
from  a  separate  consideration  of  doubtful  clauses. 
As  there  could  not  have  been  any  repugnancy  in 
the  actual  intentions  of  the  parties — as  they  could 
not  have  meant  that  their  agreement  should  be  con- 
tradictory and  self  destructive,  all  seeming  discre- 
pancies that  the  examination  of  the  whole  instru- 
ment may  discover,  must  if  possible  be  reconciled  ; 
and  even  when  the  mode  of  reconciliation  seems 
doubtful  or  improbable,  to  adopt  it,  is  more  conso- 
nant to  justice  and  reason,  than  certainly  to  defeat 
the  object  of  the  parties  by  declaring  their  contract 
void  for  uncertainty.  The  various  provisions  of 
the  policy,  must,  therefore,  be  considered  and  com- 
pared, and  a  construction  be  adopted  that  shall  give 
effect  to  each  and  consistency  to  the  whole  ;  and  to 
accomplish  this,  an  obscure  intent  must  yield  to 
that  which  is  clear,  and  a  subordinate  and  particu- 
lar to  that  which  is  the  principal  and  general. (a) 

§  11.  The  next  rule  that  I  shall  state,  although 
in  practice  it  is  nearly  limited  to  policies  of  insu- 
rance, in  its  principle  is  just  as  applicable  to  other 
contracts,  of  which  there  is  an  established  printed 
form.  When  a  discrepancy,  apparent  or  real,  is 
found  to  exist  between  a  written  and  a  printed  clause 

(a)  Optima  fit  interpretatio  ex  antecedentibns  et  conequentibns. 
''In  obscurifl  id  qaod  minimum  est  spectamur."    Stukely  v.  Boiler. 
Hobart,   168.    Note  VI.  (11  Rep.  34.) 
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of  the  policy,  it  is  the  writing  that  controls  the  in- 
terpretation. In  snch  cases,  the  inconsistent  printed 
clause  must  either  be  so  limited  or  modified,  as  to 
render  it  consistent  with  the  written,  or  if  by  no 
construction  they  can  be  reconciled,  must  be  wholly 
rejected,  (a) 

The  reasons  suggested  by  Lord  Ellenborough 
for  attributing  a  superior  efficacy  to  the  written 
words,  command  our  immediate  assent.  The  re- 
pugnant printed  words,  as  contained  in  a  general 
formula,  not  prepared  with  any  reference  to  the  im- 
mediate contract,  may  well  have  been  retained  from 
inadvertence.  The  written  are  the  terms  selected 
for  the  special  occasion  by  the  parties  themselves, 
and  were  necessarily  inserted  from  design.  The 
first,  may  not  express  the  intentions  of  the  parties, 
the  latter,  certainly  do. 

§  12.  These  are  all  the  rules  that  I  deem  it  ne- 
cessary to  mention,  when  the  construction  of  the  po- 
licy is  founded  solely  on  its  language.  There  are 
many  cases,  however,  in  which  extrinsic  proof,  by 
the  testimony  of  witnesses  and  otherwise,  is  received 
to  control  or  aid  the  interpretation  :  and  these  I  shall 
next  proceed  to  consider.  They  are  properly 
ranged  under  this  general  division.  Cases  in  which 
the  evidence  is  necessary  to  be  received,  to  enable 
the  court  to  give  any  construction  to  the  contract, 
that  is,  to  understand  and  enforce  it :  and  cases  in 
which  the  evidence,  although  not  necessary  to  a 


(a)  "D  est  penniflde  d6roger  aux  clauses  imprimfees,  et  on  cs<  c«n«^ 
y  d6roger  par  cela  seul  que  les  clauses  ectrites  k  la  main  y  sont  con- 
traires."  1  Emerig,  34.  Robertson  v.  French,  (4  East^  136.)  Pardes- 
sus,  n.  792. 
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construction,  is  yet  admissible  to  explain  the  real 
meaning  of  the  parties. 

§  13.  It  is  in  the  following  cases  that  the  evidence 
is  necessary  to  give  such  a  certainty  to  the  contract 
as  may  render  it  capable  of  execution :  1.  To  fix 
the  application  of  general  or  indeterminate  words. 
2.  To  correct  an  error  of  description  by  showing  the 
identity  of  the  subject  to  which  it  relates.  8.  To 
remove  a  latent  ambiguity  ;  and,  lastly,  To  explain 
the  meaning  of  foreign  or  technical  words. 

1.  To  fix  the  application  of  general  or  indeter- 
minate words. 

§  14.  The  policy  abounds  in  expressions  of  this 
character  that  can  only  be  properly  applied  or  lim- 
ited, by  a  knowledge  of  the  subject  to  which  they 
relate.  Thus,  where  a  policy  is  effected  on  goods, 
"  for  whom  it  may  concern,"  or  on  a  vessel  "  on  ac- 
count of  owners,"  it  does  not  enure  to  the  benefit  of  all, 
who  have  an  interest  in  the  cargo,  or  are  part  owners 
of  the  vessel,  but  is  confined  to  those,  for  whom  the 
insurance  was  intended,  and  by  whom  it  is  shown  to 
have  been  authorized  or  adopted.  So  when  a 
vessel  is  insured  ^<  at  and  from"  a  particular  port, 
the  word  '<  at,"  as  defining  the  period  when  the  risks 
are  to  commence,  is  indeterminate.  Its  interpreta- 
tion is  not  fixed  by  any  uniform  and  positive  rule, 
but  depends  upon  the  actual  situation  of  the  vessel 
at  the  time  the  insurance  is  eflfected.  If  the  vessel 
is  then  in  the  prosecution  of  a  voyage  to  the  port 
where  the  risks  are  to  commence,  the  policy  will 
attach  immediately  upon  her  arrival,  or  if  there  is 
an  insurance  upon  that  voyage,  by  which  she  is 
fully  covered,  as  soon  as  that  policy  expires  ;  but  if 
the  vessel,  when  the  insurance  is  made,  is  and  for 
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a  long  time  has  been,  in  the  port  where  the  risks 
are  to  commence,  the  word  "a^"  will  not  be  construed 
as  relating  to  her  first  arrival,  but  the  policy  will 
only  attach  from  the  time  she  begins  her  prepara- 
tions for  the  voyage  insured. (a)  And  if  the  vessel 
be  not  in  a  foreign  but  in  her  home  port,  at  the 
time  of  the  insurance,  the  words  "  at  and  from" 
have  no  retrospective  force,  but  the  risks  commence 
only  from  the  date  of  the  policy.  It  is  evident  that 
in  these  and  in  all  similar  cases,  as  the  policy  is  si- 
lent as  to  the  facts  upon  which  the  construction  de- 
pends, they  must  necessarily  be  shown  by  evidence, 
or  the  contract  of  the  parties,  when  its  execution 
turns  upon  the  construction,  would  be  defeated. 

§  15.  It  has  been  suggested  by  an  eminent 
judge,(6)  that  there  is  an  intermediate  class  of 
cases,  partaking  of  the  nature  both  of  patent  and 
latent  ambiguities,  that  exists,  where  the  words  are 
all  sensible  and  have  a  settled  meaning,  but  at  the 
same  time  consistently  admit  of  two  interpretations, 
according  to  the  subject  matter  in  the  contempla- 
tion of  the  parties ;  and  he  expresses  the  opinion 
that  in  such  cases  parol  evidence  may  be  admitted, 
to  show  the  circumstances  under  which  the  con- 
tract was  made,  and  the  subject  matter  to  which 
the  parties  referred.  He  selects,  as  an  instance, 
the  word  "  freight,"  which  has  several  meanings  in 
common  parlance,  and  adds,  that  if  by  a  written 
contract  a  party  were  to  assign  his  freight  in  a  par- 
ticular ship,  parol  evidence  of  the  circumstances  un- 
der which  the  contract  was  made,  would  in  his 


(a)  Seaman  r.  Loring,  (1  Mass.  127.) 

(6)  Mr.  J.  Story,  in  Peisch  v.  Dixon,  (1  Mass.  10). 
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ferred  to  goods  on  board  of  the  ship,  or  an  interest 
in  the  earnings  of  the  ship  ;  in  other  words,  to 
show  in  which  sense  the  parties  intended  to  use 
the  term. 

The  propriety  of  admitting  parol  evidence  in  the 
cases  to  which  the  learned  judge  refers,  cannot  rea- 
sonably be  doubted,  but  it  is  under  the  present 
head,  if  I  mistake  not,  that  the  cases  themselves 
are  logically  to  be  ranged.  All  words  that  may 
consistently  be  applied  to  different  subjects,  unless 
the  sense  in  which  they  are  used  is  fixed  by  the 
context,  are  indeterminate :  nor  caii  their  just  appli- 
cation in  any  case  be  otherwise  known  than  by  a 
knowledge  of  the  subject,  derivable  only  from  ex- 
trinsic proof,  to  which  they  were  intended  to  refer. 
To  reject  the  evidence  is  to  annul  the  contract  by 
converting  a  venial  and  easily  removeable  uncer- 
tainty into  a  fatal  vice. 

§  16.  There  is,  however,  an  apparent  objection 
to  the  admission  of  parol  evidence  in  these  cases, 
that  is  necessary  to  be  stated  and  considered. 
Words  that  may  consistently  be  applied  to  different 
subjects,  where  the  meaning  intended  by  the  par- 
ties is  not  manifest  from  the  context,  are  of  neces- 
sity ambiguous,  since  it  is  in  this  possible  variety  of 
their  application  that  the  ambiguity  of  single  words 
alone  consists ;  nor  can  it  be  denied  that  the  ambi- 
guity from  its  nature  is  patent ;  that  is,  apparent 
upon  the  face  of  the  instrument.  Hence  the  ad- 
mission in  these  cases  of  parol  evidence  to  ascer- 
tain the  sense  intended  by  the  parties,  it  may  be 
said,  is  necessarily  a  violation  of  the  rule,  that  de- 
clares, that  such  evidence  can  never  be  received  to 
explain  a  patent  ambiguity.     The  reply  to  the  ob- 

22 
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jection  is  that  the  cases  in  question,  although  em- 
braced by  the  letter,  are  not  within  the  spirit  of  the 
rule.  The  object  of  the  rule  is  to  exclude  the  haz- 
ard of  the  virtual  substitution  of  an  oral  contract, 
for  that  which  should  be  contained  in  the  written 
instrument,  and  the  evidence  that  it  proscribes,  re- 
lates to  the  terms  of  the  agreement,  not  to  its  sub- 
ject. The  rule,  therefore,  is  not  applicable  when 
the  evidence  sought  to  be  introduced  relates,  not  to 
the  acts  and  declarations  of  the  parties  as  evi- 
dencing the  nature  of  their  agreement,  but,  solely,  to 
extrinsic  facts  that  by  themselves  determine  the 
construction  that  ought  to  be  adopted,  and  from 
their  nature  must  have  been,  in  the  understanding 
of  the  parties,  the  basis  of  their  contract.(a) 

Upon  an  attentive  examination  of  the  cases  in  re* 
lation  to  other  contracts,  as  well  as  that  of  insu- 
rance, we  shall  see,  no  reason  to  doubt  the  truth  of 
the  general  position,  that  all  indeterminate  words, 
in  a  policy,  for  the  same  reasons  as  the  words  "  at 
and  freight,"  may  properly  be  explained  and  limit- 
ed by  parol  evidence,  when  the  nature  of  the  evi- 
dence is  to  designate  with  certainty  the  subject  to 
which  the  parties  intended  to  refer. (6) 


(a)  Vide  1  Greenleaf  on  Evid.  341,  and  cases,  ib.  cit 
(h)  The  reader  is  referred  on  this  subject  to  the  chapter  upon  the  adnii»- 
sibility  of  parol  evidence,  in  the  most  recent  and  far  the  ablest  treatise  on 
evidence  that  has  yet  appeared — ^that  of  Professor  Greenleaf  of  Cam- 
bridge, who  has  collected  the  decisions  with  exemplary  diligence,  and 
arranged  them  with  admirable  skill  and  judgment,  (1  Qreeideaf^p*,  2,  c*. 
15,  p.  327 — 379.)  It  will  be  seen  that  the  views  of  this  writer  coma- 
pond  with  the  positions  of  the  text,  and  that  the  cases  are  almost  innumei^ 
able,  in  which  extrinsic,  frequently  parol  evidence,  is  admitted  to  explain 
a  patent  ambiguity.  In  truth,  often  as  it  has  been  repeated,  no  propo6itbn 
considered  as  general,  is  more  erroneous  than  that  adopted  by  Mr.  Btarkie, 
"  that  parol  evidence  is  never  admissible  to  explain  an  ambiguity  that  is 
not  raised  by  extrinsic  facts."   {Siarkie  mi  Evidence,  pL  iv.  p,  1001.) 
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§  17.  Nor  IB  the  evidence  of  extrinsic  facts  limit- 
ed to  the  interpretation  of  particular  words ;  it 
may  eqnally  be  received  where  an  entire  clause  or 
provision  is  indeterminate  and  ambiguous.  That 
where  the  true  construction  is  doubtful  upon  the 
face  of  the  policy,  the  doubt  may  be  resolved  by 
evidence  of  a  usage,  it  will  be  seen  hereafter,  is  the 
admitted  and  established  law ;  and  I  apprehend, 
that  when  the  evidence  of  the  intentions  of  the  par- 
ties, arising  from  extrinsic  facts,  is  equally  certain, 
it  is  always  to  be  admitted  for  the  same  purpose. 

§  18.  Thus,  in  a  case  where  it  was  doubtful  upon 
the  face  of  the  policy,  whether  its  terms  extended 
to  cover  a  voyage  to  China,  or  were  limited  to  ports 
in  the  East  Indies,  it  was  held  by  Lord  Mansfield 
and  the  King's  Bench,  that  in  determining  the  con- 
struction that  ought  to  be  adopted,  it  was  a  fact 
material  to  be  considered,  whether  a  higher  pre* 
mium  would  have  been  demanded  had  China  been 
expressly  named  in  the  policy.  That  is,  a  higher  rate 
of  premium,  as  an  extrinsic  fact  evidencing  the  in- 
tentions of  the  parties,  would  have  removed  the  am- 
biguity raised  by  the  words  of  the  contract,  (a) 

2.  To  correct  an  error  of  description  by  showing 
the  identity  of  the  subject  to  which  it  relates. 

§  19.  The  ancient  maxim,  that  *^  error  naminis 
nunquam  nocet  si  de  identitate  rei  constat^'^  that  a 
mistake  in  the  name  is  never  prejudicial,  when  the 
thing  intended  is  certainly  known,  is  properly  appli- 
cable only  when  the  means  of  correcting  the  mistake 


(a)  Preston  v.  Greenwood,  (4  Doug.  28,)  evidence  of  a  usage  was  ad- 
mitted  in  the  same  case,  and  was  decided  to  be  just  83  applicaUe  to  the 
written  as  the  printed  words  of  the  pdicy,  (1  Green,  on  Enid.  337 — 341, 
\  286—288.) 
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are  apparent  od  the  face  of  the  instrument  to  be  con- 
strued. It  was  never  meant  to  sanction  the  cor- 
rection of  mistakes  by  the  application  of  extrinsic 
proof.  It  is  a  settled  rule  that  in  cases  exempt  from 
fraud,  oral  evidence  cannot  be  admitted  in  a  court 
of  law  to  contradict  a  written  instrument,  and  it  is  a 
necessary  consequence,  that  such  a  court  cannot 
listen  to  the  allegation  of  a  mistake,  that  is  only  to 
be  established  by  setting  aside  the  express  words  of 
the  instrument,  and  substituting  others  of  a  different 
import. 

§  20.  There  are,  however,  two  cases  in  which  it 
is  competent  to  a  court  of  law   to  rectify   upon 
parol  evidence,  or  more  properly  speaking,  to  disre- 
gard, an  error  in  words  of  description  in  a  policy ; 
but  these  cases  involve  no  violation  of  the  general 
rule,  since  the  exercise  of  the  power  is  sanctioned 
by  the  express  words  of  the  contract.     When  the 
ship  to  which  the  insurance  relates  is  described  in 
the  policy  as  the  ship  A,  and  the  master  by  the 
name  of  A.   B.,  with  the  usual  addition  of  the 
words,  "  or  by  whatever  other  name  or  names  the 
said  ship  J  or  the  master  thereof,  is  or  shall  he  named 
or  calledf^  a  mistake  in  the  name  of  the  ship  or 
master  as  inserted  in  the  policy,  will  not  vitiate  the 
insurance,  when  it  clearly  appears  that  the  error 
was  undesigned,  and  did  not  prejudice  the  insurer 
by  increasing  the  risks  he  meant  to  assume ;  for  it 
is  against  the  possible  occurrence  of  such  mistakes, 
that  the  special  words  added  to  the  description  in 
the  policy  were   meant  to  provide.     What  is  the 
proper  construction  of  the  clauses  to  which  I  have 
adverted,  and  with  what  limitations  they  are  to  be 
understood,  will  be  subjects  of  future  inquiry.     I 
refer  to  them  at  present,  merely  as  evidence  that  in 
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some  cases,  the  correction  by  extrinsic  proof  of  an 
erroneous  description  is  permitted,  and  is  necessary 
to  give  effect  to  the  policy. (a) 

§  21.  But,  although  it  is  only  in  the  preceding 
cases  that  an  absolute  mistake  can  be  rectified  by 
extrinsic  proof,  yet,  as  already  intimated,  when  a 
description  is  only  partially  erroneous,  and  the 
means  of  correcting  the  error  are  in  a  great  mea- 
sure supplied  by  the  policy  itself,  I  doubt  not,  that 
parol  evidence,  shov/ing  the  knowledge  and  inten- 
tions of  the  parties,  may  properly  be  received. 
Thus,  where  the  vessel  insured,  her  name  and  that 
of  the  master  being  correctly  given,  is  described 
improperly  as  a  ship,  when  in  truth  she  is  only  a 
brig  or  brigantine,  if  it  is  clearly  proved  that  her 
true  character  and  denomination  were  disclosed  or 
known  to  the  insurer,'!  apprehend,  that  the  error, 
otherwise  certainly  fatal,  would  be  regarded  as  im- 
material. The  identity  of  the  subject  is  here  proved 
by  the  agreement  of  the  name  of  the  vessel  and 
that  of  the  master  with  those  stated  in  the  policy, 
and  proof  of  the  knowledge  of  the  insurer  is  only 
requisite  to  show  that  he  was  not  deceived  or  misled, 
but  truly  understood  the  risks  he  meant  to  assume. 
Although  I  am  not  aware  of  any  direct  authority  in 
our  own  books,  the  consentient  judgment  of  foreign 
jurists  is  in  favor  of  the  opinion  I  have  expressed ; 
and  should  the  question  arise  in  our  own  courts, 
would  probably  be  admitted  to  control  its  decision. 
To  compel  the  assured  in  such  a  case  to  seek  the 
aid  of  a  court  of  equity,  would  seem,  in  an  eminent 
degree,  oppressive  and  unjust. (6) 


(a)  Le  Merarier  v.  Vanghan,  (6  East,  382.  1  Man.  313.) 

(()  I  Emerigon^  ch.  6,  {  3,f.  161.    ^'  Si  lea  aasorenrs  savaient  sor 
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3.  Parol  evidence  may  be  received  to  remove  a 
latent  ambiguity. 

§  22.  The  terms  of  an  iostrument  in  writing  may 
be  absolutely  clear  and  unambiguous,  yet  when  the 
instrument  is  sought  to  be  enforced,  an  uncertainty 
may  arise  from  extrinsic  facts,  that,  unless  removed^ 
would  defeat  its  execution.  It  is  this  species  of 
uncertainty  that  the  law  terms  a  latent  ambiguity. 
It  would  not  be  possible  to  enumerate  ail  the  am- 
biguities that  may  be  thus  concealed  in  the  provi* 
sions  of  a  policy,  and  the  enumeration,  were  it  pos* 
sible,  would  be  useless.  To  illustrate  the  nature  of 
the  uncertainty  that  they  create,  and  the  necessity 
of  its  removal,  I  shall  content  myself  with  a  single 
instance.  A  vessel  is  insured  on  a  voyage  to  a 
foreign  port.  On  the  trial  of  an  action  for  the 
recovery  of  a  loss  on  the  voyage,  it  appears  in  evi- 
dence that  there  are  two  ports  of  the  same  name 
to  which  the  description  in  the  policy  may  equally 
be  applied,  and  to  remove  the  doubt  arising  from 
the  fact,  evidence  is  offered  on  the  part  of  the 
assured  that  the  port,  to  which  the  vessel  actually 
sailed,  was  that  intended  by  the  parties.  Certaintyi 
as  to  the  port  of  destination,  is  essential  to  the  va- 
lidity of  au  insurance.  Hence,  to  reject  the  evi- 
dence, would  be  to  resciad  the  contract.  Its  ad- 
mission gives  to  the  assured  the  indemnity  that  his 
policy  was  meant  to  secure  to  him. (a) 


**  quel  navire  fle  prennent  risque,  peu  importerait  qu'on  luheiit  donn^  Que 
*  fiume  qualificatkm.  CVflt  alon  le  cas  de  dire  que  la  ftnese  deraonflnr 
"  tion  ne  nuit  point ;  Falsa  demonstratio  non  nocet"  Casaregis  Dis,  1^ 
n.  30.  2  Beneoke,  267.  Baldasseroni,  torn.  1,  part  2,  tit.  2,  }  S— 8. 
Mr.  Marshall  adopts  the  opinion  of  Emerigon,  vol.  1,  315. 

(a)  In  the  case  of  Carruthers  v.  Sheddon,  (6  Taunt  14,)  the  insnnuice 
was  made  on  account  of  Dowrick  &,  Co.,  and  as  there  were  two  eeti  of 
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§  23.  There  is  this  resemblance  between  inde- 
terminate words  and  latent  ambiguities,  that,  in  both 
cases,  the  uncertainty  arises  from  the  fact  that  the 
words  used  may,  with  equal  propriety,  be  applied 
to  different  subjects.  The  distinction  is,  that  in 
the  first  case  the  ambiguity  is  apparent  on  reading 
the  policy ;  in  the  second,  it  is  raised  from  extrin- 
sic facts,  and  is  only  revealed  when  they  are  given 
in  evidence. 

§  24.  The  necessity  of  going  out  of  the  policy  for 
the  explanation  of  foreign  words,  where  such  hap- 
pen to  be  used,  or  words  purely  technical,  of  which 
the  legal  import  has  not  been  fixed,  is  too  apparent 
to  require  any  observations.  Words  not  forming  a 
part  of  that  common  language  which  judges  are 
bound  to  understand  and  interpret,  mustof  necessity 
be  translated  or  explained,  to  enable  the  court  to 
give  them  any  effect. 

§  25.  Thus,  where  a  policy  contained  a  warranty 
that  the  vessel  to  which  it  related,  should  be  provided 
with  a  "  sea-letter,"  it  was  justly  decided  by  the 
court  of  errors  in  New-York,  that  if  the  legal  import 
of  the  words  *^  sea-letter,'^  had  not  been  fixed  by 
treaties  of  the  United  States,  or  by  acts  of  Congress, 
parol  evidence,  to  show  in  what  sense  they  were  used 
by  ship-owners  and  merchants,  and  what  was  the 
nature  of  the  document  to  which  they  were  applied, 
ought  to  have  been  received. (a) 

§  26.  The  numerous  cases  in  which  parol  evi- 


partnen  trading  utider  Umt  mme,  parol  evidence  was  admitted  to  abow  to 
which  the  inaunuDce  was  meant  to  apply — that  is,  to  remove  the  latent 
ambiguity. 

(a)  Sleight  v.  Hartshome  and  others,  (2  Johns.  R.  631.)  Green- 
leaf  on  Evid.  ed.  1844, 888,  and  cases,  ih.  cit.  Attorney  General  v.  Shaw, 
(11  Sim.  R.  69a.)    Note  YD. 
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dence,  although  not  necessary  to  give  such  a  cer- 
tainty to  the  contract  as  may  render  it  capable  of 
execution,  may  yet  be  received  to  explain  the  true 
meaning  of  the  policy,  involve  questions  of  some 
difficulty,  and  proceed  upon  reasons,  that,  upon  the 
first  consideration,  are  by  no  means  apparent.  The 
subject,  on  which  there  is  some  confusion  and  much 
obscurity  in  the  books,  is  of  real  and  wide  impor- 
tance;  it  requires  and  will  justify  a  careful  discus- 
sion. 

§  27.  It  is  a  general  rule,  that  parol  evidence  can 
never  be  received  to  contradict  or  materially  vary 
the  terms  of  a  written  agreement ;  and  the  rule, 
properly  explained,  is  wise  and  salutary,  and 
universally  true ;  but  if  its  terms  are  under- 
stood, as  too  frequently  they  have  been,  in  their 
literal  and  broadest  sense,  they  plainly  exclude  the 
admission  of  parol  evidence  in  most  of  the  cases  in 
which,  in  respect  to  a  contract  of  insurance,  it  is 
usually  received.  The  effect  of  the  evidence  in  all 
cases,  in  which  the  terms  of  the  policy,  without  its 
aid,  may  be  sensibly  interpreted,  is  to  vary,  and  vary 
materially,  the  contract  of  the  parties  in  its  legal 
construction.  The  general  object  of  its  introduc- 
tion, is  to  compel  or  justify  a  construction,  that 
otherwise  could  not  have  been  adopted,  so  as  to  en- 
able the  assured  to  recover  for  a  loss,  that  the  po- 
licy in  its  ordinary  interpretation  would  not  have 
covered. 

The  true  meaning  of  the  rule,  excluding  parol  evi- 
dence, is,  that  such  evidence  shall  never  be  received, 
to  show  that  the  intention  of  the  parties  was  di- 
rectly opposite  to  that  which  their  language  ex- 
presses, or  substantially  different  from  any  meaning 
that  the  words  they  have  used,  upon  any  construe- 
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tion,  will  admit  or  convey.  If  from  mistake  or 
fraud,  an  agreement  is  so  defective,  that  instead  of 
conveying  the  meaning  of  the  parties,  it  expresses 
a  different  or  hostile  intent,  it  is  in  a  court  of  equity 
that  relief,  if  it  can  be  given  at  all,  must  be  exclu- 
sively sought.  A  court  of  law  must  act  upon  the 
agreement  as  it  is :  it  cannot  strike  out  the  words 
employed  and  substitute  others  of  a  different  im- 
port; it  cannot  change  the  language  of  the  parties : 
but  there  are  cases  in  which  the  language  of  a  po- 
licy, in  entire  consistency  with  the  rules  of  law,  may 
be  interpreted  in  different  senses,  or  with  a  modifi- 
cation, which,  although  not  expressed,  is  implied ; 
and  in  such  cases,  parol  evidence  may  be  admitted 
to  determine  the  construction  that,  following  the 
intention,  ought  to  be  adopted.  The  admission  of 
the  evidence  violates  the  letter,  but  not  the  spirit  of 
the  rule,  by  which  parol  evidence  is  forbidden  ;  it 
varies  the  construction  of  the  contract,  but  does  not 
contradict  or  vary  the  agreement  contained  in  the 
policy ;  on  the  contrary,  it  ascertains  its  tnie  im- 
port, (a) 


(a)  The  observations  of  Mr.  J.  Thompson,  in  Renner  r.  The  Bank  of  Co- 
lumbia, (9  Wheat.  687,)  relative  to  the  grounds  upon  which  a  usage  is  ad- 
mitted in  evidence,  correspond  with  the  views  stated  in  the  text  *'  It  ib 
•aid,  however,  that  the  eflfect  of  this  testimony  is,  to  alter  and  vary  by  parol 
evidence,  the  written  contract  of  the  parties.  If  this  is  the  light  in  which 
it  is  to  be  considered,  there  can  be  no  doubt  that  it  ought  to  be  laid  entirely 
out  of  view  ;  for  there  is  no  rule  of  law  better  settled,  or  more  salutary  in 
its  application  to  contracts,  than  that  which  precludes  the  admission  of 
parol  evidence,  to  contradict  or  substantially  vary  the  legal  import  of  a 
written  agreement.  Evidence  of  usage  or  custom  is,  however,  never 
considered  of  this  character,  but  is  received  for  the  purpose  of  ascertain- 
ing the  sense  and  understanding  of  parties  by  their  contracts,  which  are 
made  with  reference  to  such  usage  or  custom  ;  for  the  custom  then  becomes 
a  part  of  the  contract,  and  may  not  improperly  be  considered  the  law  of 
the  contract,  and  it  rests  upon  the  same  principle  as  the  doctrine  of  the  2«r 

VOL.  I.  tS 
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§  88.  The  cases  in  which  parol  evidence  may 
thus  be  received,  to  vary  the  legal  construction,  bot 
ascertain  the  true  meaning  of  the  policy,  may  be 
divided  into  three  classes.  In  the  first,  the  evi- 
dence relates  to  a  mercantile  usage.  In  the  second, 
to  extrinsic  facts,  showing  the  words  to  be  interpre- 
ted to  have  been  used  by  the  parties  in  a  distinct 
and  peculiar  sense  ;  and  in  the  last,  to  the  represen- 
tations of  the  assured. 

^  29.  It  has  been  seriously  doubted  by  eminent 
judges,  whether  a  usage,  not  adopted  nor  referred 
to  in  the  policy,  ought  ever  to  be  permitted  to  con- 
trol its  interpretation  ;(a)  nor  shall  we  be  surprised 
that  these  doubts  have  been  expressed,  when  we 
advert  to  the  fact,  that  too  frequently  the  evidence 
of  a  usage,  that  has  been  suffered  to  prevail,  is  in 
an  eminent  degree,  vague  and  inconclusive.  Yet, 
the  propriety  of  receiving  the  evidence  when  sub- 
ject to  its  just  limitations,  is  readily  conceded;  and 
where  a  due  vigilance  is  exercised  by  the  judges, 
and  the  proper  criteria  for  estimating  the  value  of 
the  evidence,  firmly  applied,  the  hazard  of  injustice 
from  its  introduction  is  too  slight  to  deserve  atten- 
tion. The  wise  caution,  however,  of  Mr.  Justice 
Story,  is  never  to  be  forgotten,  that  the  proof  is 
always  to  be  admitted  "  with  cautious  reluctance, 
and  to  be  watched  with  scrupulous  jealousy."(ft) 


lod.  All  contracts  are  to  be  governed  by  the  law  of  the  place  where  they 
are  to  be  performed ;  and  this  law  may  be,  and  usually  is,  proved  as  matter 
of  fact.  The  rule  is  adopted,  for  the  purpose  of  carrying  into  efiect  the 
intention  and  understanding  of  the  parties." 

(a)  Lord  Holt  in  Lethullier's  case,  (2  Salk.  443.)  Lord  Eldon,  in  An- 
derson v.  Pitcher,  (2  Bos.  &  Pull.  168.)  And  vide  the  strong  obsenra- 
tions  of  Mr.  J.  Story,  in  the  case  of  the  schooner  Reeside,  (2  Sumn.  6670 
and  m  Palmer  v.  Warren  Ins.  Co.,  (1  Story,  360.) 

(b)  Rogsn  V.  Mech  Ins.  Co.,  (1  Story,  607.) 
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§  30.  It  is  not  to  be  denied,  that  no  interpreta- 
tion of  the  policy  can  be  justly  adopted,  which  fails 
to  correspond  with  the  probable  intentions  of  the 
parties.     Hence,  where  the  evidence  of  a  usage 
tends  to  substitute  a  conjectural  or  doubtful  intent 
for  that  which  the  policy  plainly  expresses,  a  deci- 
sive instruction  to  reject  it  should  be  given  to  the 
jury,  and  when  the  admonitions  of  the  judge  are 
disregarded,  they  should  be  enforced  by  the  subse- 
quent action  of  the  court.     The  evidence  ought 
never  to  be  allowed  to  control  the  decision  of  a 
jury,  unless  the  tisage  that  it  establishes  is  of  such 
a  character,  as  fully  to  sustain  and  justify  the  pre- 
sumption, that  it  was  known  to  the  parties,  and  that 
their  contract  was  framed  in  reference  to  its  exist- 
ence.    It  is  upon  the  legitimacy  of  this  presump- 
tion, that  the  propriety  of  receiving  the  evidence 
solely  depends,  and  when  it  exists,  the  hazard  of 
defeating  the  intentions  of  the  parties,  by  the  re- 
jection of  the  usage,  will  evidently  exceed  that  re- 
sulting from  its  admission.   What  are  the  requisites, 
applying  this  criterion,  of  a  valid  usage,  will  be  a 
subject  of  future  inquiry.     I  shall  first  attempt  to 
distinguish  the  several  kinds  of  usage,  of  which 
evidence  may  be  received,  and  to  state  the  rules 
specially  applicable  to  each. 

§  31.  1.  Parol  evidence  may  be  admitted,  to  show 
that  particular  words,  upon  the  construction  of  which 
a  controversy  turns,  have  acquired,  by  the  known 
usage  of  trade,  a  peculiar  meaning,  wholly  distinct 
from  their  ordinary  and  popular  sense.  This  com- 
mercial meaning  the  court  will  adopt,  as  that  in- 
tended by  the  parties. 

§  32.  The  propriety  of  receiving  parol  evidence, 
in  the  cases  to  which  this  rule  refers,  is  sufficiently 
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mauifeBt,  and  will  scarcely  be  doubted.  Insarance 
ig  eminently  a  mercantile  contract.  It  is  the  lan- 
guage of  commerce  that  the  policy  speaks,  and  is 
intended  to  speak.  Hence  it  is  always  a  legitimate 
presumption,  that  the  words  of  the  policy  are  used 
by  the  parties  in  the  same  sense  that  they  usually 
bear  in  other  mercantile  transactions ;  and  where 
the  meaning,  thus  attributed  to  them,  differs  from 
their  ordinary  and  popular  sense,  it  must  of  neces* 
sity  be  shown  by  parol  proof.  The  evidence  is 
merely  explanatory,  and  the  reasons  for  its  admis- 
sion are  precisely  the  same,  as  if  the  words  to  be 
interpreted  were  purely  technical,  or  belonged  to  a 
foreign  language.  It  is  in  their  commercial  and 
technical  sense  that  the  law  presumes  them  to  be 
employed,  and  that  this  may  be  adopted  and  en- 
forced it  must  be  proved.  In  considering  the  nature, 
and  in  estimating  the  value  of  the  evidence  by 
which  the  meaning  of  words,  as  resulting  from  the 
usage  of  merchants,  is  to  be  established,  there  are 
two  observations  that  are  necessary  to  be  borne  in 
mind  :  First,  that  the  usage  to  be  proved  must  be  a 
mercantile  usage  in  the  proper  sense  of  the  term  ; 
and  secondly,  that  its  existence  must  be  established 
as  a  fact,  and  is  not  to  be  inferred  from  the  mere 
opinions  of  witnesses.  These  observations,  from 
their  practical  importance,  demand  a  full  elucida- 
tion. 

§  33.  It  is  not  to  trade  in  the  largest  sense  of  the 
term,  as  embracing  every  sale  and  exchange  of  com- 
modities, that  the  policy  relates  ;  but  solely  to  that 
export  and  import  trade  which  is  conducted  by  navi- 
gation ;  and  it  is  therefore  a  knowledge  of  the  usages 
of  this  trade,  that  can  alone  be  justly  imputed  to 
the  insurers.     They  are  bound,  and  are  therefore 
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presumed  to  know,  what  is  the  meaning  that  mer- 
chants, concerned  in  the  trade  to  which  an  insu- 
rance relates,  usually  affix  to  the  words  that  in  the 
prosecution  of  that  trade  they  are  led  to  employ ; 
and  where  such  words  are  introduced  into  a  policy, 
they  must  presume  that  they  will  be  understood  by 
the  merchant  effecting  the  insurance,  in  the  sense 
in  which  alone  he  has  been  accustomed  to  use 
them.  But  when  the  technical  meaning,  sought  to 
be  attributed  to  the  words,  is  derived  from  the  usage 
not  of  importers,  but  of  domestic  traders  or  manu' 
facturers,  the  presumption  that  this  was  the  mean- 
ing intended  by  the  policy  wholly  fails.  There  are 
no  grounds  whatever  for  imputing  to  the  insurer  the 
knowledge  of  a  usage  thus  limited  and  peculiar ; 
nor  for  the  supposition  that  the  parties  in  framing 
their  contract  referred  to  its  existence,  and  meant 
to  adopt  it.  When  such  a  usage  coincides  with  that 
of  the  importing  merchant,  the  proof  of  its  exist- 
ence is  superfluous  and  irrelevant :  when  it  differs, 
to  permit  it  to  govern  the  construction  of  the  policy, 
is  to  change  the  contract  of  the  parties,  in  utter  dis- 
regard of  their  probable  intentions. 

It  is  not  against  an  imaginary  error  that  these  ob- 
servations are  directed.  A  case  has  occurred  in  a 
court  of  high  authority,  in  which  the  evidence  that 
these  observations,  if  just,  would  exclude,  was  in 
fact  received,  and  seems  to  have  influenced  the  de- 
cision. The  probable  source  of  the  error  was  a 
misapplication,  by  an  undue  extension,  of  the  equivo- 
cal words  "usage  of  trade."(^) 

§  34.  No  position  is  more  certainly  established 


(fl)  Vide  Note  VTU.    Astor  v.  The  Union  Ins.  Co.,  (7  Cowen,  20_\) 
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upon  authority,  or  upon  principle,  more  easily  de- 
fended, than  that  the  opinions  of  witnesses,  as  to 
the  proper  interpretation  of  those  words,  in  a  policy 
that  are  neither  foreign  nor  purely  technical,  can- 
not be  received  as  legal  evidence ;  yet  it  is  to  the 
frequent  violation  of  this  salutary  rule,  I  am  forced 
to  believe,  that  the  confusion  and  uncertainty,  in 
which  the  subject    of  the  proper  influence  of  a 
usage  on  the  construction  of  the  policy  is  partially 
involved,  is  mainly  to  be  ascribed. (a)     When  the 
inquiry  relates  to  the  proper  application  of  a  doubt- 
ful word,  the  distinction  between  an  interpretation 
settled  by  usage,  and  one  resting  only  on  opinions, 
is  certain  not  to  be  known  or  understood  by  the 
witnesses  and  jurors,  and  is  too  often  forgotten,  or 
not  enforced  by  the  judge.     Hence,  the  first  an- 
swers of  the  witnesses  will  naturally  express  no 
more  than  their  own  understanding  and  belief,  and 
when  they  fail  to  show  by  facts,  that  there  is  an 
existing  practice,  corresponding  with  their  belief, 
their  testimony  amounts  to  no  more  than  the  de- 
claration of  an  opinion,   which,  whatever  may  be 
the  number  of  those,  who  concur  in  expressing  it, 
should  be  wholly  withdrawn  from  the  consideration 
of  the  jury.     The  existence  of  a  usage,  whatever 
may  be  the  nature  of  the  subject  to  which  it  relates, 
is,  in  all  cases,  a  fact:  a  complex  fact,  it  is  true, 
resulting  from  a  variety  and  a  succession  of  indi- 
vidual acts,  but  still  a  fact,  to  be  proved  like  all 
other  facts,  by  the  testimony  of  witnesses  speaking 
from  their  personal  knowledge.     It  is  not  created 


(a)  Note  IX.  Syera  v.  Bridges,  (Doug.  639.)  Crafts  v.  Marshall, 
(7  Car.  &  Payn.  697.)  Winthrop  v.  Union  Ins.  Co.,  (2  Wash.  C.  C.  R. 
16.)     Rogers  v.  Mech.  Ins.  Co.,  (1  Story,  607.) 
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by  hypothetical  opinions,  but  by  actual  practice, 
and  can  only  be  established  by  a  series  of  acts  of 
similar  character  and  import,  performed  at  different 
times,  by  different  persons.  It  is  to  these  acts^ 
that  the  testimony,  properly  restrained  and  directed, 
should  be  strictly  confined,  and  it  is  upon  their  num- 
ber, uniformity  and  notoriety,  that  the  weight  and 
value  of  the  evidence  solely  depend.  Hence,  where 
a  witness  swears,  generally,  that  a  particular  usage 
exists,  yet  is  unable  to  state  from  his  own  know- 
ledge any  instances  of  its  actual  observance,  his 
testimony  should,  at  once,  be  rejected ;  and  it  is  only 
by  a  strict  adherence  to  this  rule,  that  the  import- 
ant distinction  between  the  evidence  of  opinions 
and  belief,  and  that  of  facts,  is  possible  to  be  main- 
tained. To  illustrate  these  remarks — Let  us  sup- 
pose the  inquiry  to  be  whether  the  word  "  skins," 
which  is  one  of  the  articles  exempt  from  average 
under  the  common  memorandum  of  the  policy,  has 
acquired  by  the  usage  of  trade  a  distinctive  mean- 
ing, restricting  it  to  those  skins  that  are  valuable, 
not  for  the  fur,  but  solely  to  be  dressed  as  leather. 
A  number  of  merchants,  importers  of  skins,  are  ex- 
amined as  witnesses,  and  all  concur  in  saying  that 
this  restricted  meaning  in  their  understanding,  and, 
they  believe,  in  that  of  all  the  trade,  is  the  proper 
and  usual  import  of  the  word.  The  testimony  is 
imposing,  and  at  first  seems  conclusive,  yet,  if  un- 
supported by  specific  facts,  would,  in  truth,  be  value- 
less. But  should  the  witnesses  proceed  to  say,  that 
not  only  was  such  their  understanding  of  the  mean- 
ing of  the  word,  but  that  for  a  long  time  anterior  to 
the  insurance,  in  bills  of  lading,  invoices,  contracts 
of  sale,  and  other  mercantile  instrumentSi  it  had 
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been  used,  and  was  practically  interpreted  by  the 
parties  interested,  in  this  restricted  sense,  and  in  no 
other,  the  proof  of  a  usage,  supposing  the  testimo- 
ny to  be  uniform  and  uncontradicted,  would  be 
complete;  and  the  presumption,  that  the  commercial 
meaning  thus  established,  was  meant  to  be  adopted 
in  the  policy,  would  certainly  attach.  I  state,  there- 
fore, as  the  general  conclusion,  that  the  ques- 
tion, whether  a  particular  word  in  a  policy  has  ac- 
quired by  the  usage  of  trade,  a  technical  meaning, 
distinct  from  its  popular  sense,  is  always  to  be  de- 
termined by  the  inquiry,  whether  such  has  been  its 
use  and  practical  interpretation,  in  other  mercantile 
instruments  and  contracts,  since  it  is  only  from  the 
repetition  and  uniformity  of  these,  and  similar  acts, 
that  a  usage,  in  the  proper  sense  of  the  term,  can 
arise. 

§  35.  Between  the  cases  embraced  under  the 
present  head,  and  those  relative  to  indeterminate 
words  and  latent  ambiguities,  there  exists  this  ana- 
logy, that,  in  all,  the  words  to  be  interpreted  may  be 
understood  in  different  senses.  The  circumstance 
in  which  they  differ  from  the  first  is,  that  there  is 
no  ambiguity  on  the  face  of  the  policy  :  and  from 
the  second,  that  the  ambiguity  disclosed  by  the  evi- 
dence is  removed,  not  by  direct  proof  of  the  inten- 
tions of  the  parties,  but  by  a  presumption  of  law. 

I  shall  close  this  discussion  by  stating  a  few 
cases,  in  which  the  rule,  that  we  are  considering, 
has  been  applied. 

§  85.  Corn  is  one  of  the  enumerated  articles  in 
the  memorandum  of  the  policy,  that  exempts  the 
underwriters  from  a  partial  loss  :  nor  can  it  be 
doubted  that  this  general  term,  not  only  by  its  scien- 
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tific  definitioDi  but  in  its  popular  sense  includes 
**  rice,"  yet  where  a  clear  usage  to  the  contrary  was 
proved,  the  witnesses  all  concurring,  the  underwri- 
ters were  held  to  be  liable  for  a  partial  loss. (a) 

In  the  language  of  science  and  geography,  with 
which  the  general  acceptation  of  the  words  coin- 
cides, the  Gulph  of  Finland  is  not  considered  as  a 
part  of  the  Baltic,  but  as  a  distinct  sea  ;  yet,  where 
a  vessel  insured  to  a  port  or  ports  in  the  Baltic,  pro- 
ceeded to  a  port  in  the  Gulph  of  Finland,  it  was  held 
to  be  no  deviation,  it  being  clearly  proved,  that  in 
licenses  to  trade  and  other  mercantile  instrumentSj 
ports  in  the  Gulph  of  Finland  wer6  construed  to  be 
well  described,  as  ports  in  the  Baltic.(ft) 

So  in  a  subsequent  case,  Mauritius,  or  the  Isle  of 
France,  which  is  properly  an  African  island,  was 
held  to  be  included  in  a  policy  covering  a  voyage  to 
islands  in  the  East  Indies,  it  being  jA-oved  that  by 
the  usage  of  trade,  as  evinced  by  the  practical  in- 
terpretation of  other  mercantile  contracts,  it  was 
known  as  an  East  Indian  island. (<:) 

§  37.  2.  When  the  interpretation  of  words,  or  the 
construction  of  a  clause  in  the  poHcy,  that  may  be 
understood,  in  a  sense  more  or  less  extensive,  has 
not  been  fixed  by  judicial  decisions,  parol  evidence 
may  be  admitted,  to  show,  whether  they  have  ob- 
tained by  use  and  practice,  between  the  assurers  and 
the  assured,  any,  and  what  known  and  definite  im- 
port. The  usage  if  proved,  will  govern  the  con- 
struction. 


(a)  Scott  r.  Bourdillon,  (2  Bos.  &,  Pul.  216.)  Vide  Note  X. 
(ft)  Uhde  V.  Walters,  (3  Camp.  16.) 

(e)  Robertson  v.  Clarke,  (1  Ryan  &  Moo.  76.     1  Bing.  446.)     Vide 
alio  Note  X.    Astor  v.  Union  Ins.  Co. 
VOL.  I.  24 
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I  have  borrowed,  for  the  expression  of  this  rule, 

the  language  of  Lord  Elleuborough,  which  as  usual 

is  recommended  by  its  clearness  and  preci8ion.(a) 

And  in  the  application  of  the  rule,  the  material  words 

"  use  and  practice,"  and  "  known  and  definite"  import, 

should  be  constantly  present  to  the  mind.     It  is  in 

reference  to  the  direct  interpretation  of  the  policy,  that 

the  abuse  (to  which  Mr.  Justice  Story  has  adverted 

in  terms  of  singular  force,(ft))  has  chiefly  prevailed, 

of  permitting  the  question  to  be  determined  by  the 

jury,  upon  the  loose  and  inconclusive  testimony  of 

witnesses,  whose  notions  are  vague    and  whose 

knowledge  imperfect.     It  is  here  that  the  mistake 

is  most  frequently  committed,  of  substituting  the 

understanding  and  belief  of  witnesses,  in  place  of 

that  *'  use  and  practice"  that  the  rule  requires  ;  thus 

giving  to  private  and  unauthorized  opinions,  the 

efiect  of  a  known  and  definite  usage.     Should  a 

new  clause  be  introduced  into  a  policy,  and  all  the 

merchants  and  all  the  insurers  of  the  city  in  which 

the  insurance  is  effected,  unite  in  declaring  that 

it    ought  to  be  interpreted  in  a  certain  manner, 

their  testimony,  if  unsupported  by  facts,  could  not 

justly  be  permitted  to  vary  the  construction,  that 

it  would  otherwise  be  the  duty  of  the  court  to  adopt. 

Where  the  terms  of  the  clause,  in  their  plain  and 

ordinary  sense,  exhibit  a  consistent  meaning,  that 

meaning  must  prevail,  unless  it  can  be  shown  that 

it  ought  to  be  modified  and  controlled  by  a  positive 

usage  ;  and  the  concurrent  opinions  of  any  number 

of  witnesses  would  be  unavailing  to  prove  that  such 

(a)  In  Parr,  r.  Anderson,  (6  East  207.)     Vide  Note  XI. 

(b)  In  the  case  of  the  Schooner  Reeside,  (2  Term,  667.)  In  Rogers 
r.  Mech.  Ins.  Co.  (1  Story,  609.)    Vide  Note  XI. 
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a  usage,  in  fact,  exists.  They  would  only  prove 
that  in  their  judgment  it  ought  to  exist.  In  this,  as 
in  all  other  cases,  the  usage  is  only  to  be  established 
by  proof  of  distinct  and  successive  acts.  The  pro- 
per and  sole  inquiry  is,  what  has  been  the  interpre- 
tation in  practice  of  the  same  words  or  clause  in 
former  policies  ?  What  claims  have  been  preferred 
by  the  assured,  and  how  have  they  been  adjusted 
by  the  insurers  ?  What  construction  has  been  fol- 
lowed in  the  settlement  and  payment  of  losses  ? 
If  no  claims  have  been  adjusted,  no  losses  paid  or 
refused  to  be  paid,  there  has  been  no  use  or  practice 
whatever,  in  the  interpretation  of  the  words  or 
clause ;  and  where  instances  of  practical  interpreta- 
tion are  proved,  the  question  still  remains,  whether 
they  have  been  so  frequent  and  so  general,  as  to 
have  given  to  the  words  or  clause,  a  known  and  defi- 
nite import,  in  reference  to  which,  the  parties  may 
be  justly  presumed  to  have  formed  their  contract. 
§  38.  Even  thus  restricted,  this  mode  of  inter- 
preting a  contract  by  a  reference  to  the  practice 
of  other  parties  in  similar  cases,  is  almost  peculiar 
to  a  policy  of  insurance,  nor  is  it  easy  to  be  recon- 
ciled with  the  ordinary  rules  of  evidence :  yet  the 
causes  are  obvious  from  which  the  seeming  ano- 
maly has  sprung,  and  when  they  are  considered, 
the  original  propriety  and  even  necessity  of  re-  - 
ceiving  the  evidence,  will  be  manifest.  Marine  in- 
surance in  England,  not  only  in  its  origin,  but  for 
centuries  after  its  introduction,  was  essentially  and 
almost  exclusively,  a  custom  of  merchants,  and  the 
rules  of  insurance  law  were  no  other  than  those  by 
which  merchants  and  insurers,  in  the  interpretation 
of  the  contract,  and  in  the  settlement  of  losses, 
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were  usually  governed.  Of  these  rules,  when  in- 
surance cases  began  to  be  heard  with  some  fre- 
quency in  the  courts  of  common  law,  (a  period  not 
long  anterior  to  the  elevation  of  Lord  Mansfield  to 
the  King's  Bench,)  the  judges  were  necessarily  ig- 
norant: they  were  not  to  be  found  in  the  reports, 
and  were  loosely  and  only  partially  stated  in  the 
imperfect  treatises  then  existing.  Hence,  the  judges 
were  under  the  necessity  of  deriving  their  informa- 
tion from  the  testimony  of  witnesses,  of  experience, 
and  skill,  who  could  testify  to  their  own  and  the 
general  understanding  and  practice  :  just  as  judges 
are  now  compelled  when  the  question  to  be  deter- 
mined, depends  upon  the  rules  of  a  foreign  law,  to 
resort  to  the  testimony  of  witnesses  possessing  the 
knowledge  in  which  they  are  deficient.  To  the 
judges  of  that  day,  the  law  of  insurance  was  sub- 
stantially foreign. 

The  necessity,  under  which  the  judges  acted, 
was  much  increased,  during  the  period  to  which  I 
refer,  by  the  loose  and  inaccurate  manner  in  which 
the  policy  is  drawn.  It  contains  many  vague  and 
indeterminate  expressions  and  clauses,  that  if  taken 
literally  might  increase  indefinitely  the  risks  of  the 
insurer,  or  diminish  unreasonably  the  indemnity  of 
the  assured  ;  or,  if  in  view  of  these  consequences, 
a  literal  interpretation  was  rejected,  might  render 
the  contract  void  for  uncertainty.  It  was  evident, 
that  to  render  these  expressions  and  clauses  opera- 
tive at  all,  it  was  necessary  that  they  should  be  un- 
derstood, some  in  a  limited,  others  in  an  extended 
sense  ;  and  equally  so  that  the  existing  usage — the 
established  practice — would  furnish  the  best  and 
surest  evidence  of  the  limitations  or  additions  that 
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were  necessary  or  proper  to  be  implied.  From 
these  combined  causes  the  practice  arose,  and  for  a 
long  time  prevailed,  of  trying  all  insurance  cases 
by  special  juries  of  merchants,  and  of  determining 
them  principally  upon  the  evidence  of  witnesses, 
who,  from  the  nature  of  the  pursuits  in  which  they 
wfere  engaged,  were  practically  conversant  with  the 
subject;  and  it  is  by  this  process,  that  the  law  of  insu- 
rance, as  resting  upon  express  decisions,  superseding 
the  necessity  of  a  resort  to  usage,  was  gradually 
formed,  and  has  attained  the  systematic  excellence 
by  which  it  is  now  distinguished. (a)  During  the 
last  century,  the  construction  of  nearly  all  the  usual 
words  and  clauses  of  the  policy  has  been  fixed  by 
positive  adjudications  ;  but  as  new  clauses  may  from 
time  to  time  be  introduced — and  in  the  American 
policies,  many  such  have  been  introduced — the  ne- 
cessity of  resorting  for  their  interpretation  to  that 
species  of  evidence,  which  is  authorized  by  the 
rule  we  are  considering,  may  frequently  arise,  since 
it  is  manifest,  that  all  such  clauses  may  obtain  by  use 
and  practice  a  known  and  definite  import,  before 
they  become  a  subject  of  legal  controversy  and 
discussion. 

§  39.  The  facts  by  which  a  practical  interpreta- 
tion of  the  policy  is  to  be  shown,  are  essentially  dis- 
tinct from  those  by  which  the  commercial  and  tech- 
nical meaning  of  disputed  words  ought  to  be  estab- 
lished.    In  the  latter  case,  the  evidence  relates  to 


(a)  In  Brongh  v.  Whitmore,  (4  Term  R.  208,)  Lord  Kenyon  repeats 
tnd  adopta  the  observation,  that  **  if  Lombard-street  had  not  given  a  con- 
•tnietion  to  policies  of  insurance,  a  declaration  upon  a  policy  would  have 
been  bad  upon  a  general  demurrer,  but  that  the  uniform  practice  of  mer- 
chants and  underwriters  had  rendered  them  intelligible." 
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the  customary  use  and  interpretation  of  the  words 
in  other  mercantile  instruments  and  contracts.     In 
the  first,  it  is  limited  to  the  acts  constituting  the  use 
and  practice  of  the  assurers  and  the  assured  in  for- 
mer and  similar  contracts.     The   two   modes  of 
proof  may  and  frequently  do  coincide,  and  when 
this  coincidence  exists,  it  strengthens  greatly  the 
conclusion  that  the  evidence  is  designed  to  estab- 
lish ;  but  there  may  also  be  a  direct  conflict  between 
the  usages,  as  proved ;  and  when  this  occurs,  it  can- 
not be  doubted,  that  the  usage,  arising  from  the  im- 
mediate and  mutual  acts  of  the  assurers  and  the 
assured,  ought  to  prevail.     The  presumption  that 
the  parties  meant  to  employ  the  doubtful  words  in 
their  commercial  sense,  is  effectually  repelled  by 
proof,  that  in  the  actual  settlement  of  losses  a  differ- 
ent meaning  had  been   uniformly  given  to  them. 
When  the  commercial  sense  of  a  word  diflfers  from 
its  popular,  it  is  the  first  that  was  probably  intended 
by  the  parties,  and  hence  the  law  adopts  it ;  but  it 
is  always  most  probable,  that  the  parties  intended 
that  their  own  contract  should  be  interpreted  by  the 
rules,  that  they  knew  to  have  been  followed  in  all 
similar   cases.     Hence,    it  is  in  reference  to  the 
usage  thus  established  that  their  contract  should 
be  presumed  to  have  been  made.     Should  a  total 
loss  be  claimed  upon  "  fur  skins,"  described  in  the 
policy  by  the  general  name  of  "  skins,"  the  under- 
writers would  certainly  not  be  permitted  to  evade  its 
payment  by  proof  that  the  word  skins  in  its  com- 
mercial sense  excludes  "  fur  skins,"  if  it  clearly 
appeared  that  in  former  and  in  numerous  instances 
where  the  words  and  the  subject  of  the  insurance 
were  the  same,  total  losses  had  been  claimed,  and 
had  been  uniformly  paid.    The  reply  to  the  insurers 
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and  their  defence  would  be  conclusive.  "It  is  the 
meaning  of  the  word  in  policies,  not  in  bills  of 
lading  and  in  invoices,  that  is  to  govern  your  con- 
tract ;  and  you  knew,  or  were  bound  to  know,  that 
in  the  policy,  it  has  always  been  used  in  the  sense 
that  renders  you  liable/' 

§  40.  It  is  by  no  means  unnecessary  to  be  remarked, 
that  a  controlling  usage,  in  the  interpretation  of  the 
policy,  may  as  well  result  from  a  constant  refusal, 
on  the  part  of  the  underwriters,  to  admit  their  lia- 
bility for  losses,  for  which,  upon  a  different  con- 
struction of  doubtful(a)  words,  they  would  be  liable, 
and  the  acquiescence  of  the  assured  in  such  refusal, 
as  from  the  admission  of  their  liability  in  a  constant 
settlement  of  the  claims  of  the  assured.  The  proof 
from  its  nature  is  more  difficult  in  the  one  case  than 
in  the  other,  but  it  is  equally  competent,  and  the  ' 
usage  that  it  establishes,  equally  conclusive  on  the 
parties.  The  insurer  must  have  the  same  right  to 
protect  himself  by  a  usage  that  diminishes  his  lia- 
bility, as  the  assured  to  support  his  claim  by  a  usage 
that  increases  the  risks  of  the  policy,  as  they  would 
otherwise  be  construed. 

Thus,  selecting  for  illustration  the  instance  be- 
fore given,  but  reversing  the  proof  given  by  the  par- 
ties. The  assured  under  a  policy  upon  goods  ge- 
nerally, or  upon  "furs,"  claims  a  partial  loss  upon 
"  fur  skins"  upon  the  ground  that  they  are  not  in- 
cluded in  the  commercial  meaning  of  the  word 
"  skins,"  which  are  exempt  from  average  under  the 
common  memorandum,  and  he  clearly  proves  that 


(a)  Thiotighoat  this  discussion,  I  mean,  by  doubtful  words,  those  in  re- 
spect to  which  a  doubt  is  attempted  to  be  raised  by  the  evidence,  not  as  im- 
frying  that  they  are  ambiguous  upon  the  figure  of  the  policy. 
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by  the  known  usage  of  merchants,  such  is  the 
restricted  meaning  of  the  term.  The  claim  of  the 
assured  would  be  effectually  repelled  by  evidence 
on  the  part  of  the  insurer,  that  although  under  simi- 
lar policies,  losses  upon  "/wr  skins^^  had  frequently 
occurred,  yet  such  losses  when  partial  had  never 
been  paid :  that  in  many  instances,  when  pay- 
ment was  demanded,  it  was  refused,  and  in  none 
had  the  assured  attempted  to  enforce  his  claim,  and 
that  the  construction  thus  given  to  the  memoran- 
dum was  so  well  known,  that  most  frequently  when 
losses  occurred,  no  claim  for  reimbursement  was 
advanced.  This  evidence  would  be  just  as  conclu- 
sive to  show  that  the  term  "  skins"  was  used  in  the 
memorandum  in  its  largest  sense,  as  the  evidence 
in  the  case,  first  stated,  that  it  was  used  in  the  same 
sense,  to  describe  the  subject  insured. 

§  41.  I  shall  conclude  my  observations  under 
this  head,  by  the  statement  of  a  few  cases  in  which 
the  evidence  of  a  usage,  in  the  interpretation  of  the 
policy,  has  been  permitted  to  govern  the  construc- 
tion, or  from  its  insufficiency  has  been  rejected. 

By  the  common  memorandum  of  the  policy,  the 
underwriters  are  not  liable  for  a  partial  loss  upon 
"  corn,"  under  which  general  term,  peas  are  held 
to  be  included.  A  total  loss  was  claimed  upon  a 
cargo  of  peas  that  had  arrived  at  the  port  of  desti- 
nation, but  so  damaged  by  the  perils  of  the  voyage, 
as  to  be  utterly  worthless  to  the  owner,  the  sum  pro- 
duced by  a  sale  not  being  equal  to  one  fourth  of 
the  freight.  The  defence  was,  that  by  an  estab- 
lished usage  fixing  the  construction  of  the  memo- 
randum, "  The  underwriters  are  never  liable  for  a 
loss  upon  memorandum  articles  that  arrive  at  their 
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destined  market,  even  when  they  have  sustained 
damage  equivalent  to  a  total  loss,  and  a  number  of 
witnesses  conversant  with  settling  losses,  proved  that 
the  usage  in  all  such  cases  was  to  hold  the  under- 
writer discharged.  As  the  testimony  was  uniform 
and  uncontradicted  it  was  held  to  be  conclusive, 
and  a  verdict,  under  the  instructions  of  Lord  Mans- 
field, was  given  for  the  defendant. (a)  The  usage 
in  this  case,  it  will  be  observed,  operated  in  favor 
of  the  insurer,  and  was  deemed  to  be  sufficiently 
proved  by  the  occurrences  of  losses  that  the  under- 
writers had  refused  to  pay,  or  the  assured  omitted  to 
claim.  In  a  case  where  the  question  to  be  deter- 
mined was,  whether  the  underwriters  were  liable 
for  a  loss  upon  the  ship's  stores  and  provisions,  un- 
der a  general  policy  upon  the  ship  and  her  furni- 
ture, the  opinion  of  the  court  in  favor  of  the  assured, 
seems  to  have  been  chiefly  founded  upon  the 
usage,  admitted  or  proved,  that  the  term  "  furni- 
ture" comprehended  provisions  ;  and  one  of  the 
judges,  (Mr.  J.  Buller,)  remarked,  that  it  was  clear 
that,  in  every  instance,  when  losses  had  been  settledy 
this  construction  had  been  followed.  It  was  in  this 
case,  that  the  same  eminent  judge  made  the  strong 
observations,  that  although  a  policy  of  assurance 
had  always  been  considered  in  courts  of  law,  as  an 
absurd  and  incoherent  instrument,  yet  it  was  founded 
upon  usage,  ajid  must  be  governed  and  construed 
by  usage.(b) 

Where  a  policy  upon  an  armed  ship  contained 
the  words,  "  with  liberty  to  cruise  for  six  weeks,"  a 
number  of  witnesses  were  examined  to  prove  the 


(a)  Maaon  v.  Sknrray,  (1  Marah,  226.     1  Park.  263.) 

(b)  Brough  t?.  Whitmore,  (4  Term,  206— 216.) 
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true  interpretation  of  the  clanse,  but  none  of  them 
could  prove  a  usage ;  none  of  them  having  known 
any  case  similarly  circumstanced.  Upon  the  argu- 
ment for  a  new  trial,  the  court  decided,  that  the 
testimony  being  that  of  mere  opinion,  ought  not  to 
have  been  received,  although  it  had  probably  had 
great  weight  with  the  jury.  The  verdict  was  set 
aside,  the  court  rejecting  as  erroneous  the  con- 
struction that  the  jury  had  followed. (a) 

By  the  usual  memorandum  in  the  New-York 
policies,  "  roots,"  among  other  articles,  are  exempt 
from  the  payment  of  any  partial  loss,  not  arising 
from  a  general  average  ;  and  upon  this  ground,  the 
underwriters  in  that  city  resisted  the  payment  of  a 
partial  loss  upon  '^  sarsaparilla,"  which  is  a  root, 
in  the  general  sense  of  the  term.  To  support  his 
claim,  the  assured  offered  to  prove,  that  by  the 
usage  of  the  merchants  and  insurers  in  New- York, 
the  word  "  roots,"  as  used  in  the  memorandum,  was 
considered  to  be  confined  to  roots^  perishable  in 
their  own  nature,  and  hence  that  sarsaparilla,  which, 
although  a  root,  is  a  durable  substance,  as  imperish- 
able as  mahogany,  was  not  considered  to  be  in- 
cluded in  the  memorandum.  The  evidence  was 
rejected  by  the  judge  on  the  trial,  and  the  defend- 
ants obtained  a  verdict ;  but  this  was  set  aside  by 
the  Supreme  Court,  and  a  new  trial  granted  with  a 
view  to  the  admission  of  the  rejected  evidence. 
The  offer  in  this  case,  as  stated  to  have  been  made 
on  the  trial,  was  somewhat  loose,  and  seems  to  have 
involved  the  common  mistake  of  seeking  to  build  a 
usage  upon  opinions,  and  not  upon  facts  ;  but  the 


(a)  Sjen  v.  Bridge,  (Doug.  6270 
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Sapreme  Court,  in  granting  a  new  trial,  corrected 
the  error,  for  adopting  the  very  words  of  Lord  El- 
lenborough,  they  limited  the  evidence  to  be  given 
to  a  known  usage  of  trade,  or  the  use  and  practice 
between  the  assurers  and  the  assnred.(a) 

These  are  not  all  the  cases  to  be  found  in  the  re- 
ports in  which  proof  of  a  usage,  resulting  from  a  prac- 
tical interpretation  of  the  policy,  has  been  admitted ; 
but  they  are  sufficient  to  sustain  the  observations 
that  have  been  made,  as  to  the  nature  and  import  of 
the  evidence  that  may  be  received,  and  the  rules  by 
which  its  competency  and  effect  should  be  deter- 
mined. 

§  41.  The  cases  that  are  embraced  in  the  rule, 
next  to  be  stated,  are  those  in  which  the  usage  that 
is  allowed  to  be  proved  is  "  a  usage  of  trade,"  in  the 
appropriate  sense  of  the  words ;  and  in  order  to 
mark  a  distinction  that  really  exists,  it  is  to  this  sense, 
that  I  shall  endeavor  to  adhere  in  my  subsequent 
use  of  the  phrase. 

§  42.  3.  If  by  a  general  practice  the  voyage  or  trade 
to  which  the  insurance  relates,  has  been  pursued,  in  a 
certain  course  or  manner,  that  the  terms  of  the  policy, 
in  their  ordinary  interpretation,  would  not  embrace, 
parol  evidence  may  be  admitted  to  prove  the  exist- 
ence of  the  usage.  Where  the  usage  is  establish- 
ed, it  becomes  a  part  of  the  contract,  and  has  the 
same  effect  upon  the  construction  of  the  policy,  as 
if  it  were  adopted  by  express  words. 


(fl)  Coit  V.  Com.  Ins.  Co.,  (7  Johns.  383. 390.)     Vide  Note  XI.    Ross 

-T.  Thwait,  (1  Park,  23.)    Parr  v.  Anderson,  (6  East,  210.)     Speyer  v. 

New-York  Ins.  Co.,  (3  Johns.  88.)    Dow  v.  Whetten,  (8  Wend.  160.) 

AUegre  v.  Maryland  Ins.  Co.,  (6  Harr.  and  Johns.  408.)    Rankin  v.  The 

Amer.  Ins.  Co.,  (1  Hall,  619.)    Rogers  v.  Mech.  Ins.  Co.,  (1  Story,  60X) 
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§  43.  The  law  very  reasonably  ascribes  to  the 
insurer  a  knowledge,  not  only  of  the  general  usages 
of  commerce,  but  of  the  course  usually  pursued  in 
each  particular  voyage  or  trade  that  may  be  the 
subject  of  an  insurance.  It  is  an  important  branch 
of  the  knowledge,  that  from  the  nature  of  his  pro- 
fession he  is  bound  to  acquire,  as  essential  to  an  in- 
telligent discharge  of  its  duties.  If,  when  asked 
to  make  an  insurance,  he  is  ignorant  of  the  usual 
course  of  the  voyage  or  trade  to  which  it  relates, 
by  suitable  inquiry,  he  may  gain  from  the  applicant 
the  information  that  he  requires.  If  he  omit  to  in- 
quire, his  ignorance  is  voluntary,  and  cannot  justly 
be  alleged  to  defeat  the  claims  of  the  assured. 
When  he  chooses  to  insure  without  inquiry,  he 
takes  upon  himself  the  risk  of  the  existence  of  a 
usage,  that  may  increase  his  liability ;  and  when  the 
usage  is  known  to  him,  he  must  presume,  that  it  will 
be  followed,  unless  an  intention  to  depart  from  it, 
is  expressly  declared.  An  additional  risk,  when  he 
is  unwilling  to  assume  it,  may  be  excluded  from  the 
policy  ;  but  when  he  consents  to  the  policy  in  its  or- 
dinary form,  he  consents  that  the  usage  shall  be  its 
interpreter. 

§  44.  The  reported  cases,  in  which  the  evidence 
of  a  usage  of  trade  has  extended  the  risks  of  an 
insurance,  are  exceedingly  numerous,  but  all  of 
•them,  however  various  in  their  special  circumstan- 
ces, rest  upon  the  same  principle,  that  a  known 
usage  may  affect  the  construction  of  every  clause 
and  condition  of  the  policy,  to  which  it  may  rea- 
sonably and  consistently  be  applied.  I  shall  extract 
a  few,  from  the  mass  of  cases  on  the  subject. 

If  a  vessel  is  insured   from  one  port  to  another, 
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the  general  rule  of  law  is,  that  she  must  prosecute 
the  voyage  by  a  direct  route,  and  such  is  the  mean- 
ing attributed  to  the  terms  of  the  policy,  so  that  if 
the  vessel  stop  at  an  intermediate  port,  it  is  a  devia- 
tion that  discharges  the  insurer ;  but,  if  the  touch- 
ing at  an  intermediate  port  is  sanctioned  by  the 
known  usage  of  the  trade  to  which  the  insurance 
relates,  the  deviation  is  excused,  and  the  insurer 
continues  liable,  for  the  policy  then  receives  the 
same  interpretation  as  if  the  liberty  to  touch  were 
given  by  express  words. 

If  a  vessel  is  warranted  to  depart  with  convoy, 
the  words  import,  and  such  is  their  legal  construc- 
tion, that  the  vessel  must  be  under  convoy  when 
she  begins  the  voyage  :  but  if  it  is  proved  to  be  the 
usage  of  vessels  engaged  in  similar  voyages,  to  sail 
without  convoy  from  the  port  of  departure  and  join 
the  convoy  at  a  different  place,  the  usage  modifies 
the  warranty — it  is  then  construed  as  a  warranty  to 
depart  with  convoy  from  the  place  to  which  the 
usage  refer8.(a) 

If  a  vessel  is  insured  on  a  distant  voyage,  out 
and  home,  with  liberty  to  touch,  stay  and  trade,  at 
all  ports  and  places  whatsoever,  this  license,  in  its 
ordinary  interpretation,  would  confine  the  vessel  to 
ports  or  places,  in  the  usual  course  of  the  outward 
or  homeward  voyage ;  but  if  such  is  the  usage  of  the 
trade,  it  may  be  construed  to  embrace  an  interme- 
diate voyage  or  voyages,  performed  by  the  vessel 
after  the  completion  of  her  outward  passage,  and 
before  the  commencement  of  her  return. (i) 

(a)  Lcthullier's  Case,  (Salk.  443.)  Bond  v.  Gonsales,  (lb.  446.) 
Gordon  v.  Morley,  (2  Strange,  1264.)  Enderby  v.  Fletcher,  (2  Park, 
646.) 

(6)  Note  Xn.    Tiemey  v.  Etherington,  (1  Burr.  342.)    Pelly  v.  Roy. 


199  Of  the  Construction  [lect.  ii.  p.  i. 

§  45.  In  the  preceding  cases,  the  tendency  of 
the  usage  proved,  was  to  increase  the  risks  of  the 
insurer,  and  in  all  such,  the  observance  of  the  usage 
evidently  rests  in  the  mere  discretion  of  the  assured, 
since  the  insurer,  when  the  voyage  as  pursued  is 
covered  by  the  policy,  can  have  no  right  to  com- 
plain of  a  change  in  its  risks,  that  operates  solely  to 
his  own  benefit;  but  when  an  existing  usage, 
as  sometimes  happens,  tends  to  diminish  the  risks, 
as  they  would  otherwise  be  considered,  its  obser- 
vance, it  cannot  be  doubted,  is  obligatory  upon  the 
assured.  As  the  insurer  is  bound  to  presume  that 
an  unfavorable  usage  will  be  followed,  so  he  has  the 
right  to  expect  its  observance  when  favorable  :  and 
as  in  the  first  case,  it  is  fairly  to  be  presumed,  that 
the  premium  was  enhanced  in  proportion  to  the  risks, 
so  it  is  equally  to  be  presumed,  that  it  was  propor- 
tionally diminished  in  the  other.  Hence,  as  a  de- 
parture from  a  favorable  usage  defeats  the  just  ex- 
pectations of  the  insurer,  and  enlarges  the  risks  he 
meant  to  assume,  its  necessary  effect  is,  to  discharge 
him  from  the  obligations  of  the  policy.  Where  the 
usage  increases  the  risks,  it  is  proved  by  the  as- 
sured, in  order  to  entitle  himself  to  the  recovery  of 
a  loss,  for  which  the  insurer  otherwise  would  not 
have  been  responsible.  Where  the  usage  is  fa- 
vorable, it  is  proved  by  the  insurer,  in  order  to  dis- 

Ex.  Assur.  Co.  (1  Burr.  341.)  Noblev. Kezmoway,  (Doug.  610.)  Hoa- 
kins  V.  Pickersgill,  (1  Park,  8th  ed.  126.)  Salvador  v.  HopkinB,  (3  Bnir. 
1707.)  Gregory  r.  Christie,  (1  Park,  104.  3  Doug.  419.)  Farquharson  v. 
Hunter,  (1  Park,  105.)  Urquhart  v.  Barnard, (I  Tiimt  460.)  Constable  v. 
Noble,  (2  Taunt.  403.)  Moxon  v,  Atkins,  (3  Camp.  300.)  Gracie  v.  Mar. 
Ins.  Co.  (SCranch,  76.)  Col.  Ins.  Co.  v.  Catlett,  (12  WTieat.  386.)  Cogge- 
shall  V.  Amer.  Ins.  Co.  (3  Wend.  283.) 
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charge  himself  from  a  loss,  for  which,  by  the  terms 
of  the  policy,  he  would  be  liable,  (a) 

§  46.  It  is  stated  by  Mr.  Marshall,  that  when 
British  underwriters  insure  the  ships  of  a  foreign 
nation,  in  a  foreign  trade,  they  are  not  presumed  to 
be  cognisant  of  the  particular  usages  of  the  trade 
to  which  the  insurance  relates,  but  that  to  render 
them  liable,  when  the  terms  of  the  policy  are  insuf- 
ficient to  justify  the  course  actually  pursued,  it  must 
be  proved,  that  the  existence,  of  the  usage  relied 
upon,  was  made  known  to  them — that  is,  their  know- 
ledge of  the  usage  must  be  shown  by  direct  proof, 
and  is  not  to  be  inferred  from  its  mere  existence. 
Upon  an  attentive  examination,  however,  of  the  case 
to  which  this  learned  writer  refers,  I  have  been  un- 
able to  discover,  that  it  lends  any  support  whatever  to 
the  position  that  he  has  advanced ;  and  it  is  certainly  a 
reasonable  doubt,  whether  the  distinction  that  the 
position  implies,  is  either  politic  or  just.  Its  impolicy, 
in  its  tendency  to  repel  foreigners  from  insuring,  is 
manifest,  nor  does  its  injustice  seem  difficult  to  be 
shown.  We  have  seen  that  when  the  underwriter  is 
ignorant  of  the  particular  course  and  usages  of  the 
trade  that  he  is  desired  to  insure,  it  is  his  duty  to 
ascertain  the  facts  by  inquiry  from  the  assured,  and 
as  these  means  of  information  equally  exist  in  all 
cases,  it  is  difficult  to  assign  a  valid  reason,  why  the 
duty  does  not  in  all  cases  equally  attach,  whatever 
may  be  the  national  character  of  the  trade  and  per- 
sons insured.  If,  in  all  cases,  the  underwriter  is 
bound  to  inquire,  his  voluntary  ignorance  should 
no  more  be  allowed  as  a  defence  against  the  claims 

(a)  Middlewood  v.  Blake,  (7  Term,  168.) 
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of  the  foreigner,  than  against  those  of  a  fellow- 
subject  or  citizen.  The  unsupported  opinion  of 
Mr.  Marshall  cannot  be  regarded  as  evidence  of 
the  law  in  England,  and  has  not  hitherto  been 
adopted  in  any  decision  in  the  United  States.  The 
question,  therefore,  that  he  states  to  have  been  de- 
termined, is  still  open. (a)  Perhaps  the  opinion  of 
this  able  writer  is  not  unreasonable,  if  confined  to 
the  cases  where  the  foreign  trade,  to  which  the 
policy  relates,  has  not  before  been  the  subject  of 
insurance ;  and  in  such,  it  is  certainly  expedient  that 
the  person  effecting  the  policy  should  disclose  the 
existence  of  any  usage  increasing  its  risks. 

§  47.  4.  There  is  a  class  of  cases  plainly  distin- 
guishable from  all  that  have  been  stated,  in  which 
the  effect  of  a  usage  is  not  to  vary  the  construction 
of  the  policy,  but  to  prevent  the  application  of  a  role 
of  law,  by  which  the  rights  of  the  parties  would 
otherwise  be  determined,  in  relation  to  a  subject  on 
which  the  policy  is  silent.  The  effect  of  the  eri- 
dence  in  these  cases  is,  not  to  determine  the  words 
of  the  policy  to  a  different  sense,  or  to  make  an  ad- 
dition to  its  terms  by  the  insertion  of  a  usage,  as  a 
part  of  the  contract,  but  to  substitute,  in  the  par- 
ticular instance,  a  rule  resulting  from  the  usage,  in 
place  of  that,  which  the  law,  not  the  contract  of  the 
parties,  would  prescribe. 

§  48.  Thus  the  policy  contains  no  stipulation 
whatever  for  the  return  of  the  premium,  but  the  ob- 
ligation to  return  it,  in  whole  or  in  part,  exists  only 
when  the  law  imposes  it.     It  is  the  law  that  creates 


(a)  Marsh.  276.     Lavabre  v.  WUson,  (Doug.  284.)     Vide  Note  Xm. 
Vide  also  Urquhart  v.  Bernard,  (1  Taunt  460.)    Note  XII. 
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and  defines  the  duty.  The  general  rules  are,  that 
where  the  policy  has  not  attached  at  all,  the  whole 
premiam  must  be  returned,  and  a  proportional  part, 
when  only  a  portion  of  the  risks,  when  divisible,  has 
been  incurred  ;  but,  where  the  risks  and  premium 
are  entire,  if  the  policy  has  once  attached,  so  that 
the  underwriter,  by  any  event,  could  have  been 
made  liable  for  a  total  loss,  the  law  entitles  him  to 
retain  the  whole  of  the  premium;  The  usage,  how- 
ever, of  a  particular  trade,  may  create  an  exception 
from  this  last  rule,  and  impose  upon  the  underwriter 
the  duty  of  returning  the  whole  or  a  large  portion 
of  a  premium,  that  the  law  would  have  permitted 
him  to  retain.  It  appears  to  be  the  established 
usage  in  England,  that  when  a  vessel  is  insured  at 
a  gross  premium,  at  and  from  the  island  of  Jamaica, 
or  at  and  from  a  particular  port  in  that  island,  if, 
from  the  breach  of  a  warranty  that  she  shall  depart 
with  convoy,  or  sail  on  a  particular  day,  the  risks  of 
the  voyage  are  not  commenced,  although  the  policy 
had  attached  on  the  vessel  in  port,  the  whole  of  the 
premium,  with  the  deduction  only  of  one  half  per 
cent.,  must  be  returi|pd,  and  this  usage  seems  to 
enlbrace  the  whole  of  the  West  India  trade.  In  a 
case  where  its  existence  was  clearly  proved,  it  was 
held  by  Lord  Mansfield,  and  the  Court  of  King's 
Bench,  that  the  underwriters,  although  not  liable 
by  the  general  rule  of  law,  were  rendered  so  by  the 
express  usage,  (a) 


(fl)  Long  T.  Allen,  (1  Park,  797 ;  Blanih.  661 .)  Bloomer  v.  Dorr,  (  C<mr 
tra  10  Maes.,  p.  26.)  Vide  Note  XTV.  Newman  v.  Cazalct,  (2  Park, 
900;  Mareh.  763.)    Vallance  v.  Dewar,  (1  Camp.  603.)     Kingston  v. 

nibbe,  (1  Camp.  608,  n.)    Vide  also  Note  XXII. 
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The  policy  contains  no  provisions  relative  to  the 
liability  of  the  insurer  in  cases  of  a  general  average. 
Its  terms,  indeed,  imply  that  he  is  liable,  but  do  not 
expressly  create  that  liability,  nor  attempt  to  define 
its  limits  and  measure.  The  rules,  therefore,  on 
this  subject,  are  not  derived  from  an  interpretation 
of  the  contract,  but  are  rules  of  general  and  positive 
law.  It  is  a  general  principle,  certainly  in  England, 
that  the  question  both  of  the  insurer^s  liability  abroad 
and  of  its  extent,  are  to  be  determined  by  the  laws 
and  usages  of  England,  not  by  those  of  the  port  or 
place  where  the  general  average  may  have  been  ad- 
justed and  settled ;  but  when  it  is  clearly  proved 
that  in  all  cases,  when  the  assured  had  been  com- 
pelled to  pay,  upon  the  adjustment  of  a  general 
average  in  a  particular  foreign  port,  a  larger  sum 
than  he  would  have  been  liable  for  by  the  standard 
of  the  English  law,  it  had  been  the  usage  of  the  un- 
derwriter to  make  good  his  loss  in  its  whole  extent, 
the  foreign  adjustment  is  held  to  be  valid  and  con- 
clusive ;  that  is,  the  usage  controls  and  supersedes 
the  general  rule  of  law. (a) 

§  49.  There  are  other  cases,  in  which  a  usage, 
not  dependent  upon  the  consent  of  the  insurersyias 
manifested  in  the  settlement  of  losses,  but  strictly 
a  usage  of  trade,  seems,  at  first  view,  to  have  the 
same  effect  in  superseding  a  rule  of  law  ;  but  it  will 
appear,  upon  examination,  that  in  these  cases,  the 


(a)  Newman  v.  Cazalet,  (2  Park,  900.)  Power  v.  Whitmore,  (4  M. 
&  S.  141.) — The  rule,  however,  is  subject  to  this  modification,  that  when 
a  foreign  port  is  the  vesseFs  first  port  of  discharge  on  the  voyage,  on 
whicli  the  average  has  been  incurred,  it  is  the  proper  place  for  settling 
the  average,  and  the  law  of  the  place,  in  all  cases,  governs  the  acyust- 
iaQut,Sim(mds  v.  White,  (2  B.  &  C.  306.) 
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effect  of  the  usage  is  rather  to  excuse  a  compliance 
with  the  rule  of  law,  than  to  supersede  it,  by  the 
substitution  of  an  opposite  or  different  rule ;  so  that 
the  cases  they  properly  resemble,  are  those  in  which 
the  usage  is  applied  to  excuse  a  deviation. 

Where  a  ship  or  goods  are  insured  at  and  from 
one  port  to  another,  the  policy  contains  no  designa- 
tion of  the  period  when  the  risks  are  to  commence, 
and  its  words  would  apply  to  any  future  voyage, 
answering  the  description,  however  distant,  in  time. 
The  law,  however,  determines  that  the  voyage  de- 
scribed shall  be  the  first  voyage  thereafter  com- 
menced, and  the  goods,  the  first  laden,  so  that  if  the 
vessel  sail  upon  a  different  voyage,  or  with  a  differ- 
ent cargo,  the  underwriters  are  discharged.  This 
rule  may  be  modified  in  its  application,  by  the  usage 
of  a  particular  trade. 

When  a  vessel,  or  her  cargo^  is  insured  at  and 
from  Newfoundland  to  a  port  in  Europe,  if,  when 
the  vessel  arrives  at  Newfoundland,  there  is  no  car^o 
prepared  for  her,  by  the  usage  of  the  trade,  she 
may  be  employed  until  her  cargo  is  ready,  in  catch- 
ing fish  upon  the  banks,  or  in  making  an  interme- 
diate voyage  to  an  adjacent  port,  in  the  British  co- 
lonies ;  and  when  this  usage  is  proved,  the  policy  is 
not  defeated  by  the  delay,  or  the  intermediate  voy- 
age, but  its  risks  are  suspended  and  prevented  from 
attaching,  until  the  vessel  begins  to  take  in  her  cargo 
upon  the  voyage  insured.  It  is  to  this  period,  that 
the  words  '^  at  and  from,"  are  then  considered  to 
refer.  The  particular  usage  supersedes  and  modi- 
fies the  application  of  the  general  rule. (a) 


(a)  Vallance  v.  Dewar,  (1  Camp.  603.)    Oogrier  v.  Jennings,  (ib.  note, 
p.  606.)    Vide  Note  XIV. 
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§  50.  I  apprehend,  that,  as  a  general  rule,  a  usage 
of  trade  to  be  binding  on  the  parties,  must  be  a 
usage  in  the  course  and  prosecution  of  the  voyage 
insured,  or  in  the  ports  or  places  to  which  the  vessel 
by  the  terms  of  the  policy  is  destined,  or  authorized 
to  proceed.  Where  the  usage  sought  to  beapplied, 
whether  to  vary  the  construction  of  the  policy,  or 
change  the  application  of  a  rule  of  law,  has  been 
followed  in  a  port,  to  which  the  vessel  resorted  from 
necessity,  in  many  cases,  there  will  be  no  ground 
for  the  presumption  that  it  was  even  known  to  the 
parties,  and,  in  none,  for  the  supposition  that  their 
contract  was  made  in  reference  to  its  existence, 
since  they  could  not  have  meant  to  provide  for  an 
event  that  they  never  expected  would  happen.  The 
voluntary  observance  of  such  a  usage  may  operate 
to  discharge  the  insurer,  but  can  never  create  a  re- 
sponsibility that  would  not  otherwise  exist.  But 
where  the  observance  of  the  usage  is  a  necessary 
result  from  the  peculiar  circumstances  in  which  the 
vessel  is  placed,  the  insurer  doubtless  continues 
liable.  A  resulting  loss  would  then  be  attributed, 
not  to  an  unauthorized  act,  but  to  a  necessity  created 
by  the  perils  insured  against. 

§  51.  It  is  also  probable,  that  in  the  construction 
of  a  time  policy,  a  different  rule  would  be  adopted. 
The  consent  of  the  underwriters  to  an  insurance  in 
this  form,  might  be  justly  interpreted,  as  a  consent, 
to  assume  the  risk  of  every  valid  usage,  that  in  any 
voyage,  in  which  the  vessel  might  engage,  or  in  any 
port  or  place  she  might  chance  to  visit,  might  become 
applicable  to  any  provision  of  the  policy,  or  operate 
to  supersede  a  rule  of  law  that  otherwise  would  con- 
trol its  interpretation.     The  assured,  under  such  a 
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policy,  has  an  absolute  and  unrestricted  right  to  em- 
ploy the  vessel  in  any  voyage  or  trade  he  may  deem 
proper ;  but  in  many  cases  a  particular  voyage  or 
trade  can  only  be  prosecuted,  in  the  mode  prescribed 
and  sanctioned  by  an  existing  usage.  Hence,  the 
denial  of  the  right  of  the  assured,  in  such  cases,  to 
follow  the  usage,  would  be  in  effect  a  denial  of  his 
right,  to  engage  in  the  voyage,  or  trade  at  all.  It 
would  thus  create  a  restriction,  neither  imposed  by 
the  terms,  nor  fairly  to  be  inferred  from  the  nature 
of  the  insurance.  Indeed,  upon  an  opposite  con- 
struction, there  are  no  circumstances  under  which 
the  assured  in  a  time  policy  could  protect  himself  by 
any  usage,  however  well  known  and  reasonable,  not 
expressly  adopted,  or  referred  to,  in  the  policy.  Such 
an  insurance  is  not  made  in  reference  to  any  par- 
ticular voyage  or  trade,  and,  consequently,  not  in  re- 
ference to  any  particular  usage.  The  policy,  there-- 
fare^  embraces  all  or  none.(a) 

(d)  Vide  Coggeshall  v.  The  American  Ins.  Co.  (3  Wend.  283.)     Note 
Xn.     Note  XV.    MUward  v.  Hibbert,  (3  Ad.  &  EU.  N.  S.  120.) 
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Note  I. 

P.  161,  §  3.  The  following  is  the  passage  in  Paley  to 
which  the  text  refers  : 

"  Where  the  terms  of  the  promise  admit  of  more  senses  than 
one,  the  promise  is  to  be  performed  in  that  sense  in  which 
the  promiser  apprehended,  at  the  time,  the  promisee  received 
it." 

"  It  is  not  the  sense  in  which  the  promiser  actually  intended 
it,  that  always  governs  the  interpretation  of  an  equivocal 
promise ;  because,  at  that  rate,  you  might  excite  expectation, 
which  you  never  meant,  nor  would  be  obliged,  to  satisfy. 
Much  less  is  it  the  sense,  in  which  the  promisee  actually  re- 
ceived the  promise  ;  for,  according  to  that  rule,  you  might 
be  drawn  into  engagements  which  you  never  designed  to 
undertake.  It  must  therefore  be  the  sense  (for  there  is  no 
other  reniaining)  in  which  the  promiser  believed  that  the 
promisee  accepted  his  promise." 

"  This  will  not  differ  from  the  actual  intention  of  the  pro- 
miser, where  the  promise  is  given  without  collusion  or  re- 
serve ;  but  we  put  the  rule  in  the  above  form,  to  exclude 
evasion  in  cases  in  which  the  popular  meaning  of  a  phrase 
and  the  strict  grammatical  signification  of  the  words  differ ; 
or,  in  general,  wherever  the  promiser  attempts  to  make  his 
escape  through  some  ambiguity  in  the  expressions  which  he 


"  Temures  promised  the  garrison  of  Sebastia,  that,  if  they 
would  surrender,  no  blood  should  be  shed.  The  garrison 
surrendered ;  and  Temures  buried  them  all  alive.    Now  Te- 
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mures  fulfilled  the  promise  in  one  sense,  and  in  the  sense 
too  in  which  he  intended  it  at  the  time  ;  but  not  in  the  sense 
in  which  the  garrison  of  Sebastia  actually  received  it,  nor  in 
the  sense  in  which  Temures  himself  knew  that  the  garrison 
received  it :  which  last  sense,  according  to  our  rule,  was  the 
sense  in  which  he  was  in  conscience  bound  to  have  perform- 
ed it."     {Palsy's  Mor.  and  Pol  Philosophy,  104.) 

In  a  recent  case  in  the  Supreme  Court  of  New- York,  Mr. 
J.  Bronson  adopted  the  rule  of  P^ey,  and  applied  it  with 
great  propriety  and  entire  success. 

Potter  V.  The  Ontario  and  Livingston  Mut.  Ins.  Co. 
(5  Hillj  147.)  The  action  was  on  an  insurance  against  fire. 
The  policy  contained  this  clause,  "  In  case  the  assured 
or  the  assigns  of  the  assured,  shall  hereafter  make  any  other 
insurance  on  the  same  property,  and  shall  not,  with  all  rea- 
sonable diligence,  give  notice  thereof  to  this  company,  and 
have  the  scune  endorsed  on  this  instrument,  or  otherwise 
acknowledged  and  approved  by  them  in  writing,  then  this 
policy  to  cease  and  be  of  no  eflfect."  The  plaintiff  did  effect 
a  further  insurance  on  the  same  property,  and  gave  immedi- 
ate notice  thereof  to  the  secretary  of  the  company,  and  on 
the  day  following  the  secretary,  by  letter,  acknowledged  the 
receipt  of  the  notice.  The  further  insurance  was  not,  how- 
ever, endorsed  on  the  policy,  nor  did  the  letter  of  the  secre- 
tary, in  express  terms,  signify  the  approval  of  the  company. 
The  question,  therefore,  was,  whether  the  condition  in  the 
policy  had  been  fulfilled.  On  this  question  Mr.  J.  Bronson, 
in  delivering  the  opinion  of  the  court,  remarked  as  follows : — 

"  The  plaintiff  gave  notice  in  due  time  of  the  further  in- 
surance, and  the  same  was  acknowledged  by  the  defendants 
in  writing.  But  the  notice  of  further  insurance  was  to  be 
"  acknowledged  and  approved^'  by  the  company,  and  it  is 
said  that  there  was  no  approval.  That  may  be  true,  if  we 
look  only  at  the  literal  reading  of  the  answer  which  the  de- 
fendants gave  to  the  notice.  But  I  take  the  rule  to  be,  that 
a  writing  contains  all  that  may  fairly  be  implied  from  it, 
and  it  is  difficult  to  read  the  answer  without  inferring  that 
the  defendants  meant  to  approve,  as  well  as  acknowledge 
the  notice  of  a  further  insurance.  What  else  could  the  de- 
fondants  have  intended  ?    They  say  to  the  plaiotifi!^  "  We 
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have  received  your  notice  of  additional  insurance,"  and  there 
they  stop.  There  was  no  disapproval,  nor  was  there  any 
suggestion  that  the  matter  was  reserved  for  future  considera- 
tion. The  plaintiff  could  not  but  understand  from  the  an- 
swer that  the  notice — or  the  further  insurance,  if  such  be 
the  true  reading  of  the  clause — was  *' acknowledged  and  ap- 
proved," and  that  nothing  further  remained  to  be  done. 
Let  us  apply  Dr.  Paley's  rule  in  relation  to  the  performance 
of  contracts.  He  says  :  "  Where  the  terms  of  a  promise  ad- 
mit of  more  senses  than  one,  the  promise  is  to  be  performed 
in  that  sense  in  which  the  promiser  apprehended  at  the  time 
the  promisee  received  it."  Now,  how  did  the  defendants 
apprehend  at  the  time  that  the  plaintiff  would  receive  their 
answer  ?  If  they  secretly  reserved  the  right  of  approval  or 
disapproval  at  a  future  period,  could  they  have  believed  that 
their  written  answer  would  be  so  received  by  the  plaintiff? 
I  think  not.  They  must  have  intended  the  plaintiff  should 
understand  from  the  answer  that  every  thing  had  been  done 
which  was  necessary  to  a  continuance  of  the  policy,  and 
consequently  that  they  approved,  as  well  as  acknowledged, 
the  further  insurance." 

The  truth  of  Dr.  Paley's  rule  is  evidently  implied  in  the 
maxims,  "  Verba  fortius  accipiuntur  contra  'proferentem^'^ 
and  "  P actionem  obscuram  iis  nocere,  quorum  fitit  in  po- 
test ate  rem  apertius  dicer e,'^  Since  the  words  of  a  pro- 
mise must  always  be  considered  as  those  of  the  promiser, 
and  as  it  was  in  his  power  to  render  them  clear  and  explicit, 
the  necessary  result  of  these  maxims  is  to  secure  that  inter- 
pretation of  an  equivocal  promise  which  is  most  favorable  to 
the  person  receiving  it — and  the  observations  of  Paley  show 
that  this  interpretation  was  probably  intended  by  the  par- 
ties. 

When  the  terms  of  a  promise  are  dictated  by  the  person 
receiving  it,  it  might  seem  that  the  rule  of  Paley  ought  not 
to  be  applied ;  but  that  the  words,  as  the  language  of  the 
promisee,  should  be  construed,  strictly,  against  him,  and,  fa- 
vorably, to  the  promiser.  Vattel  (sec.  2,  c.  17, 5  267)  adverts 
to  the  distinction,  and  it  seems  to  be  in  reference  to  it  that 
Mr.  Marshall  observes,  ''  that  in  construing  the  occasional 
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clauses  of  a  policy,  it  would  not  be  improper  to  inquire  by 
whom  they  were  introduced,"  meaning,  as  his  subsequent 
remarks  evince,  that  the  clauses  should  be  construed  most 
strongly  against  the  party  introducing  them  ;(a)  but  the  pro- 
posed inquiry,  besides  its  practical  difficulty,  would,  in 
many  cases,  probably  lead  to  false  results,  if  the  party  at 
whose  instance,  and  for  whose  benefit,  a  new  clause  is  intro* 
duced  into  the  policy,  is  to  be  considered  its  author,  and  the 
words  as  his  language. 

Thus,  when  the  object  of  the  new  clause  is  to  enlarge 
the  risks  of  the  insurer,  it  is  plainly  introduced  at  the  re- 
quest and  for  the  benefit  of  the  assured  ;  but  its  strict  con- 
struction against  him  would  be  more  likely  to  defeat  than 
promote  the  intentions  of  the  parties,  and  would  violate  the 
rule  that  the  promised  indemnity  is  always  to  be  liberally 
construed.  The  only  safe  rules  are,  that  the  words  of  a  pro- 
mise, with  its  exceptions  and  qualifications,  shall,  in  all  cases, 
be  considered  as  those  of  the  promiser,  and  those  of  a  repre- 
sentation or  condition  on  which  the  promise  is  founded,  as 
the  language  of  the  opposite  party.  These  are  the  rules  that 
in  the  construction  of  the  policy  have  been  practically  fol- 
lowed, and  with  these  the  conclusion  of  Yattel  that  it  noakes 
no  difierence  in  the  just  interpretation  of  a  promise,  whether 
its  terms  be  original  or  adopted,  entirely  corresponds. 

In  applying  the  rule  of  a  liberal  construction  in  favor  of  a 
grantee  or  promisee,  the  caution  of  Lord  Bacon  ought  never 
to  be  forgotten,  that  '^  it  is  a  rule  not  to  be  resorted  to  nor  to 
be  relied  on,  but  when  all  other  rules  of  exposition  fail."  It 
is  not  to  be  followed,  when  the  intention  of  the  parties  that 
the  words  shall  be  understood  in  a  more  restricted  sense,  la 
otherwise  apparent,  or  may  be  otherwise  collected.  Hence 
the  efifects  and  consequences  of  the  interpretation,  and  its 
consistency  with  the  main  design  of  the  parties,  and  the 
other  provisions  of  the  instrument,  are  first  to  be  considered. 
The  maxims,  "  verba  gener alia  restringuntur  ad  habilita^ 
tempersoncBveladaptitudinemreiJ^  ^^Qtwtiensidemsenno  . 
duos  sententias  exprimit  ea  potissimum  acoipiatwr  qua  rei^ 


(a)  1  Marsh.  305. 
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gerendtB  aptior  est.^^{d)  ^^In  obscuris  id  quod  minimum 
esiy  sequimurJ^  '^  Verba  ita  sunt  inielligenda,  ui  res  magia 
valeaif^*  &c.  "  Ex  antecedetUibus  et  consequentibus  opti- 
ma fit  interpretation  are  all  prior  in  the  order  of  their  ap- 
plication to  ^^  verba  fortius  accipiuntur^^  &c. 

There  is  no  greater  desideratum  in  the  English  law  than 
a  treatise  at  once  philosophic  and  practical,  on  the  rules  of 
interpretation  as  applicable  and  applied  to  laws,  deeds,  wills 
and  contracts.  The  reader  who  is  desirous  to  enlarge  his 
views  on  the  subject,  and  to  ascertain  how  far  the  received 
maxims  of  our  law  correspond  with  those  that  men  of  the 
most  enlightened  minds  have  drawn  from  the  depths  of  rea- 
son and  experience,  should  consult  and  study  Grotius  de 
Jure,  B.  &  B.  lib.  2,  and  Vattel,  lib.  2,  c.  17 ;  and  above 
all,  that  admirable  commentary  on  Grotius,  which  is  con- 
tained in  the  chapter  "  Of  Interpretation^  in  the  2d  vol.  of 
Rutherford's  Institutes  of  Natural  Law.  The  Legal  and 
Political  Hermeneutics  of  Dr.  Leiber,  chap.  1,  §  8,  and  chap. 
3,  §  2,  3 ;  and  a  little  book  of  Ernesti,  on  the  ''  Elements  of 
Interpretation,"  translated  by  Dr.  Stuart,  of  Andover,  may 
also  be  consulted  with  advantage.(6) 


NOTB    II, 

P.  161,  i  6.  In  Tiemey  v.  Etherington^  quoted  and 
adopted  by  Lord  Mansfield,  in  Pelly  v.  Roy,  Ex.  Ass.  Co. 
(1  Burrow^  341,)  Lord  C.  J.  Lee  said,  "  It  is  certain,  that,  in 
construction  of  policies,  the  strictum  jus  or  apex  juris  is 
not  to  be  laid  hold  on,  but  they  are  to  be  construed  largely, 


(a)  Dig.  lib.  60 ;  tit  17.  Lex.  67. 

(b)  Vide  also  2  Kent's  Com.,  (6th  ed.,  p.  662. 669,)  and  two  aUe  essays 
on  "  the  construction  of  contracts,"  in  the  July  and  October  numbers, 
1840,  of  the  American  Jurist  Chancellor  Kent  adopts  the  rule  of  Paley 
in  these  words,  "  the  true  principle  of  sound  ethics  is,  to  give  the  con- 
tract the  sense  in  which  the  person  making  the  promise,  believed  the 
other  party  to  have  accepted  it" 
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for  the  benefit  of  trade,  and /or  the  insuredJ^  The  rule  of 
hberal  construction  thus  laid  down  has  since  been  invariably 
followed,  and  is  more  or  less  distinctly  admitted  in  all  the 
decisions.  Whether  it  has  not,  in  some  cases,  been  carried 
too  far,  so  as  to  substitute  a  presumed  intent  for  that  ex- 
pressed by  tlie  words  of  the  policy,  may  perhaps  be  reason- 
ably doubted. 

The  words  of  C.  J.  Jones,  in  Daw  v.  Whet  ten,  (1  HaWs 
Superior  Court  Rep.  274,)  in  referring  the  principle  of  a 
favorable  construction  to  the  nature  of  the  contract,  corres- 
pond with  the  statement  of  the  text,  "  The  policy  is  a  con- 
tract of  indemnity,  and  such  constniction  is  to  be  given  to 
the  words  employed  in  it  as  will  make  the  protection  it 
affords  co-extensive,  if  possible,  with  the  risks  of  the  assured 
during  the  voyage  for  which  the  premium  is  paid." 

Blackett  v.  Royal  Ex,  Asstir,  Co.,  (2  Cromp.  ^  Jarvis, 
244.)  The  policy  was  on  a  ship,  and  contained  this  memo- 
randum :  "  Free  from  average  under  £3  per  cent,  and  the 
question  upon  the  construction  was,  whether  the  underwri- 
ters were  only  to  be  liable  when  each  particular  loss  exceed- 
ed £3  per  cent.,  or  whether  successive  losses  could  be  added 
together,  so  as  to  render  them  liable,  when  the  aggregate  ex- 
ceeded that  sum.  Upon  this  question  Lord  Lyndhurst,  C. 
B.,  in  delivering  the  opinion  of  the  court,  said,  "The  memo- 
randum is  in  the  nature  of  an  exception.  The  policy  is 
general,  extending  to  all  losses.  The  memorandum  excepts 
losses  when  each  or  all,  according  to  the  construction  to  be 
put  upon  it,  are  under  £3  per  cent.  The  rule  of  constnic- 
tion, as  to  exceptions  is,  that  they  are  to  be  taken  most 
strongly  against  the  party  for  whose  benefit  they  are  intend- 
ed. The  words  in  which  they  are  expressed,  are  considered 
as  his  words,  and  if  he  do  not  use  words  clearly  to  express 
his  meaning,  he  is  the  person  who  ought  to  be  the  sufierer. 
The  words  here  used  are  ambiguous,  capable  of  including 
every  average  which  per  se  is  under  3  per  cent.,  or  capable 
of  including  every  average,  however  minute,  if  the  aggre- 
gate of  different  averages  comes  up  to  that  amount.  Usage 
might,  perhaps,  explain  the  ambiguity,  and  show  which  of 
the  two  alternatives  was  intended,  but  there  was  no  evi- 
dence of  usage.     In  the  absence,  therefore,  of  usage  and  au- 
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thority,  it  seems  to  us  that  we  ought  to  rest  upon  the  rule  of 
construction  we  have  mentioned,  and  according  to  that  rule 
the  defendants  are  responsible  if  the  aggregate  of  different 
averages  comes  up  to  £3  per  cent." 

Palmer  v.  Warren  Ins.  Co,  (1  Story y  360.)  The  insu- 
rance was  on  a  time  policy  on  half  of  a  vessel  for  one  yecu*, 
and  contained  this  clause,  "excluding,  during  the  term,  all 
ports  and  places  in  Mexico  and  Texas,  also  the  West  Indies 
from  July  15th  to  October  15th."  The  vessel  was  lost  on  a 
voyage,  conunenced  before  the  15th  of  October,  from  a  port 
in  the  West  Indies  to  New-York.(a)  The  liability  of  the 
insurers  depended  on  the  construction  of  the  clause  of  ex- 
ception. If  construed  as  embracing  voyages^  from  or  to  any 
port  in  the  West  Indies,  within  the  excepted  period,  the  in- 
surers were  exonerated,  but  were  liable  if  the  exception  was 
confined  to  losses  happening  in  port.  The  observations  of 
Mr.  J.  Story,  upon  this  really  difficult  question,  as  an  admi- 
rable specimen  of  exegetical  inquiry,  merit  the  attentive  pe- 
rusal of  the  student,  but  they  cannot  be  abridged  without 
injury  to  the  argument,  and  are  too  long  for  insertion ;  I 
must  be  satisfied  with  stating  their  result.  The  learned 
judge  held  that  the  clause  in  controversy  ought  to  be  con- 
strued as  an  exception  of  risks,  and  not  of  voyages,  and 
should  therefore  be  read  as  if  written  thus :  "  Excepting  all 
risks  in  all  ports  and  places  in  Mexico  and  Texas,  also  in 
the  West  Indies,  from  July  15th  to  October  15th,  each  in- 
clusive." That,  after  some  hesitation,  he  rested  in  the  conclu- 
sion that  this  was  the  true,  the  natural,  and  the  easiest  in- 
terpretation of  the  clause,  and  would  satisfy  the  intention 
of  the  parties  so  far  as  it  could  be  gathered  from  the  words 
or  apparent  objepts  of  the  policy.  He  further  held  that, 
supposing  the  meaning  of  the  excepting  clause  to  be  ambigu- 
ous, the  construction  would  then  be  governed  by  the  rule 
that  an  exception  in  a  policy  is  to  be  construed  most  strictly 
against  the  underwriters,  and  most  favorably  to  the  insured. 


(a)  It  is  stated  in  the  case  that  the  vessel  sailed  on  the  25th  October,  bnt 
apparently  this  is  an  error.  Had  the  vessel  commenced  her  voyage  after 
the  period  limited  in  the  exception,  there  would  seem  to  have  been  no 
ground  for  a  defence,  whichever  construction  was  given  to  the  clause. 
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The  same  rule  had  been  recognised  by  Mr.  J.  Story,  in 
Dtmnell  r.  Col.  Ins.  Co.  (2  Sumn.  381,)  although  he  there 
speaks  of  it  as  "  a  mere  technical  rule  of  construction,"  from 
which  it  might  be  inferred,  that  in  his  judgment,  it  had  no 
regard  to  the  probable  intent  of  the  parties.  These  expres- 
sions must  doubtless  be  regarded  as  obiter,  not  as  evidence 
of  a  deliberate  opinion.  Vide  also  Earl  of  Cardigan  v. 
ArmitagCy  (2  B.  &  C.  197,)  and  Buller  v.  Denning,  (5  R 
&  C.  842.) 

In  both  the  preceding  cases,  Mr.  J.  Story  speaks  of  an  ex- 
ception, as  introduced /or  the  benefit  of  the  insurers,  and  a 
careless  reader  might  infer  that,  it  was  upon  this  ground 
that  he  held,  that  as  against  them,  it  was  to  be  strictly  con- 
strued ;  a  more  attentive  examination  will  show,  that  the  true 
ground  of  the  decision  was,  that  the  words  of  an  exception 
are  the  words  of  the  insurer,  and  therefore  subject  to  the  rule 
"  verba  fortius  accipiuntur  contra  proferentem?^  If  the 
words  of  a  clause,  are  to  be  construed  strictly  against  the 
party  for  whose  benefit  it  is  introduced,  the  main  provisions 
of  the  policy  must  be  construed  strictly  against  the  assured,  and 
as  a  necessary  consequence,  the  favorable  interpretation  that 
is  now  adopted  would  be  displaced,  and  his  indemnity  be 
reduced  to  its  narrowest  possible  limits. 

Yeaton  v.  Fry,  (5  Cratich,  335.)  The  policy  was  on  a 
vessel  at  and  from  Tobago,  to  one  or  more  ports  in  the  West 
Indies,  and  at  and  from  thence  to  Norfolk,  against  all  risks, 
'blockaded  ports  and  Hispaniola  excepted."  The  vessel 
sailed  from  Tobago  to  a  blockaded  port,  but  without  a  know- 
ledge of  the  blockade,  was  turned  away,  and  on  her  voy- 
age to  Norfolk,  was  captured  by  a  French  privateer.  The 
question  was,  whether  the  loss  was  excluded  from  the  po- 
licy by  the  exception.  The  court  very  properly  held,  that 
the  words  "  all  blockaded  ports,  &c."  could  not  be  construed 
as  a  warranty  on  the  part  of  the  assured,  but  were  the  words 
of  the  insurers,  and  to  be  construed  as  an  exception  from 
the  general  risks  of  the  policy,  and  that  the  risks  of  block- 
aded ports  looking  to  the  object  of  the  exception,  did  not  neces- 
sarily include  the  risk  of  a  voyage  to  such  a  port,  but  merely 
the  risk  incurred  by  breaking  the  blockade  as  defined  by 
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public  law  ;  and  as  the  vessel  sailed  from  Tabago  without  a 
knowledge  of  the  blockade,  this  risk  had  not  been  incurred. 
The  insurers  were  therefore  liable. 


Note  III. 

P.  163,  §  7.  "  Ubi  nulla  est  conjectura  qu(B  ducat  alio, 
verba  intelligenda  sunt  ex  proprietate,  non  grammatica 
sed  populari  ex  usu?^  ( Orotius  De  Jur.  B.  ^  P,  lib.  2. 
c.  16.)  The  term  "  conjectura"  is  constantly  used  by  Gro- 
tius  as  denoting  the  collection  of  the  intent,  by  other  means 
than  the  sole  explanation  of  the  words.  That  is,  it  denotes 
"construction"  as  distinguished  from  mere  interpretation. 
Hence,  his  meaning  is,  that  words  are  to  be  understood  in 
their  ordinary  and  popular  sense,  unless  the  intent  to  use  them 
in  a  different  sense  is  otherwise  manifest. 

The  remarks  of  Mr.  J.  Story,  in  Palmer  v.  Warren  Ins. 
Co.^a)  may  also  be  adduced  in  support  of  the  text.  "  Po- 
licies of  insurance  are  usually  drawn  up  in  loose  unartifi- 
cial  language,  and  indeed,  in  the  language  of  common  life, 
and  therefore,  are  always  construed  liberally  ;  and  rarely,  if 
it  is  possible,  subjected  to  any  nice  or  narrow,  or  critical 
strictness,  or  any  technical  interpretation.  We  look  rather 
to  the  intent,  than  to  any  grammatical  accuracy  in  the  use 
of  language." 

The  observations  of  Lord  Ellenborough,  in  Robertsonr. 
French,  {East,  136,)  are  a  brief,  but  lucid  summary  of  some 
of  the  leading  rules  of  interpretation ;  and  their  substance,  the 
reader  will  perceive,  has  been  incorporated  into  the  text. 
Their  importance,  however,  renders  it  proper  that  they  should 
be  exactly  transcribed. 

"In  the  course  of  the  argument,"  (his  Lordship  said,)  "it 
seems  to  have  been  assumed  that  some  peculiar  rules  of  con- 
struction apply  to  the  terms  of  a  policy  of  assurance  which 
are  not  equally  applicable  to  the  terms  of  other  instnunents 
and  in  all  other  cases :  it  is  therefore  proper  to  state  upon 

(«)  1  filtory,  866. 
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this  head,  that  the  same  rule  of  construction  which  applies 
to  all  other  instruments,  applies  equally  to  this  instrument  of 
a  policy  of  insurance,  viz. :  that  it  is  to  be  construed  accord- 
ing to  its  sense  and  meaning,  as  collected  in  the  first  place 
from  the  terms  used  in  it,  which  terms  are  themselves  to  be 
understood  in  their  plain,  ordinary,  and  popular  sense,  unless 
they  have  generally  in  respect  to  the  subject  matter,  as  by 
the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
sense,  distinct  from  the  popular  sense  of  the  same  words ; 
or  unless  the  context  evidently  points  out  that  they  must  in 
the  particular  instance,  and  in  order  to  effectuate  the  imme- 
diate intention  of  the  parties  to  that  contract,  be  understood 
in  some  other  special  and  peculiar  sense.  The  only  diifer- 
ence  between  policies  of  assurance,  and  other  instruments 
in  this  respect,  is,  that  the  greater  part  of  the  printed  lan- 
guage of  them  being  invariable  and  uniform,  has  acquired 
from  use  and  practice,  a  known  and  definite  meaning,  and 
that  the  words  superadded  in  writing,  (subject,  indeed,  al- 
ways to  be  governed  in  point  of  construction,  by  the  lan- 
guage and  terms  with  which  they  are  accompanied,)  are  en- 
titled, nevertheless,  if  there  should  be  any  reasonable  doubt 
upon  the  sense  and  meaning  of  the  whole,  to  have  a  greater 
efifect  attributed  to  them,  than  to  the  printed  words,  inas- 
much as  the  written  words  are  the  immediate  language  and 
terms  selected  by  the  parties  themselves,  for  the  expression 
of  their  meaning,  and  the  printed  words  are  a  general  for- 
mula adapted  equally  to  their  case,  and  that  of  all  other 
contracting  parties,  upon  similar  occasions  and  subjects." 


Note  IV. 

P.  163,  J  8.  "  So  it  is  a  rule,  words  are  to  be  understood  so 
that  they  work  somewhat,  and  not  be  idle  and  frivolous." 
"  Verba  aliquid  operari  debent ;  verba  cum  effectti  sunt 
accipienda"  {Bacon  Max.  Reg.  3.)  Rutherford,  (vol.  2, 
312,)  furnishes  an  admirable  illustration  of  this  rule,  in  its 
application  to  a  supposed  bequest  A  testator  devises  all  his 
plate,  with  the  exception  of  1000  ounces  to  his  eldest  son, 
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and  directs  him  within  a  certain  time  after  his  decease  to 
deliver  the  1000  ounces  to  his  younger  son,  of  such  sort, 
and  in  such  pieces  as  he  pleases,^^  The  words  "as  he 
pleases"  may  be  referred  to  either  son  ;  but  apply  them  to  the 
elder,  and  they  are  useless,  since  without  them  he  would 
have  all  the  discretion  they  purport  to  give,  but  apply  them 
to  the  younger,  and  they  are  rendered  effectual,  by  confer- 
ring on  him  a  valuable  privilege,  that  otherwise  he  could 
not  have  claimed. 


Note  V. 

P.  64,  §  8.  The  following  case  will  illustrate  the  rule 
stated  in  the  text,  that  a  construction  tending  to  enlarge  or 
diminish  unreasonably  the  risks  of  the  policy,  so  as  to  fur- 
nish evidence  that  it  could  not  have  been  contemplated  by 
the  parties,  may  be  rejected,  although  the  terms  used,  in 
their  literal  and  usual  acceptation,  would  fully  support  it. 
Eyre  v.  Mar.  Ins.  Co.,  (6  Whar.  249.)  The  policy  which 
was  on  a  vessel,  for  and  during  the  term  of  12  months,  con- 
tained this  clause  "  if  at  sea  at  the  expiration  of  12  months, 
the  risk  to  continue  at  the  same  rate  of  premium,  until  her 
arrival  at  her  port  of  destination  in  the  United  States."  The 
vessel  was  at  sea  when  the  policy  expired,  but  not  on  a 
voyage  to  the  United  States,  but  to  a  port  in  the  British 
channel ;  and  hence  the  underwriters  insisted  that  they  were 
not  liable  for  a  subsequent  loss.  Rogers,  J.,  in  delivering 
the  opinion  of  the  court,  said — "  The  construction  put  upon 
the  contract  by  the  underwriters  is,  that  although  the  vessel 
was  at  sea  on  the  lOth  of  November,  1838,  yet  as  she  was 
not  then  destined  to  a  port  in  the  United  States,  the  risks 
terminated  on  that  day.  The  assured,  on  the  contrary,  in- 
sist that  the  underwriters  continued  to  be  bound,  imtil  the 
safe  arrival  of  the  vessel  in  the  United  States.  The  differ- 
ence in  the  construction  is  a  very  marked  and  wide  one.  If 
we  adopt  the  latter  construction,  ttie  policy  is  an  insurance 
for  an  indefinite  time,  which  may  continue  at  the  will  and 
pleasure  of  the  assured,  during  the  life  time  of  the  vessel. 

VOL.  I.  28 
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As  it  terminates  only  on  the  safe  arrival  of  the  vessel  in  the 
United  States,  if  the  owners  think  proper  to  prevent  her  ar- 
rival, the  risk  must  continue."  The  court  very  properly  re- 
garded this  construction  *as  unreasonable,  and  held  that  the 
special  clause  was  intended  only  to  provide  for  the  contin- 
gency of  the  vessel  being  at  sea,  on  her  voyage  home,  when 
the  policy  expired,  and  was  designed  to  protect  her  until  her 
arrival  on  that  voyage.  In  the  case  next  to  be  cited,  a  con- 
struction was  rejected  as  unreasonable,  although  such,  as  the 
words  used,  necessarily  imported,  because  it  would  have  de- 
prived the  assured,  in  a  great  measure,  of  the  indenmity  on 
which  he  must  have  relied  in  effecting  the  insurance.  In 
Grant  v.  Delacour,  cited  by  Memsfield,  C.  J.,  in  Grant  v. 
Paxton,  (1  Taunt.  474,)  "  the  policy  was  *  at  and  from  Lon- 
don, to  all  parts  and  places  on  this  side,  and  on  the  other  side 
of  the  Cape  of  Good  Hope,  forwards  and  backwards  at  sea, 
at  all  times,  on  all  services,  and  in  alt  ports  and  places,  until 
the  ship's  safe  corival  back  again  at  her  last  station  of  dis- 
charge, at  Blackwall  or  Deptford,  upon  any  kind  of  goods  in 
the  Brunswick,  beginning  the  adventure  upon  the  said  goods 
from  the  loading  thereof,  on  board  the  said  ship  at  London, 
and  so  shall  continue,' "  &c.  The  court  held  that  these  words, 
though  literally  applying  only  to  the  goods  laden  in  London, 
must  be  intended  to  apply  to  any  goods  brought  back  to 
London,  though  they  were  not  the  same  goods.  As  goods 
are  taken  out  for  the  purpose  of  exchange  and  sale,  and  not 
to  be  brought  home  again  in  specie,  a  construction  that 
would  have  confined  the  insurance  in  this  case,  to  the  same 
goods  originally  laden,  would  have  been  absurd,  and  was 
therefore,  most  properly  rejected. 

Delonguemere  v.  The  N.  Y.  F.  Lis,  Co.  (10  Johtis.  120.) 
The  insurance,  which  was  on  a  ship,  was  expressed  to  be 
"  at  and  from  New- York  to  the  port  of  Sisal,  in  the  province 
of  Yucatan,  with  liberty  to  proceed  to  one  other  port  in  said 
province."  In  the  proper  sense  of  the  term,  there  are  no 
ports  whatever  on  the  coast  of  Yucatan,  and  upon  this  con- 
struction, the  liberty  given  by  the  policy  to  proceed  to  an- 
other port  was  nugatory  ;  the  court  therefore  very  justly  de- 
cided that  the  word  "  port,"  as  used  in  the  policy,  must  be 
taken  in  reference  to  the  subject  matter,  and  though  gene- 
rally meaning  a  harbor,  yet  when  applied  to  Sisal  and  other 
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trading  places  on  the  coast  of  Yucatan,  it  meant  only  a  road 
or  £Lnchorage  place  where  cargoes  were  usually  loaded  or 
unloaded.  Upon  this  construction,  the  underwriters  were 
liable  for  the  loss  that  had  occurred.  Vide  also  Ogden  v. 
CoL  Ins.  Co.  (10  Johns.  273.)  Gairdner  v.  Senhotise^  (3 
Taunt.  16.) 


Note  VL 


P.  165,  §  10.  The  grave  words  of  Lord  Coke  relative  to  the 
proper  construction  of  statutes  are  quite  as  applicable,  mutatis 
mutandis^  to  the  interpretation  of  contracts.  "  The  good  ex- 
positor makes  every  sentence  have  its  operation,  he  gives 
effect  to  every  word  in  the  statute,  he  does  not  construe  it  so 
that  any  word  should  be  vain  and  superfluous ;  nor  yet  makes 
exposition  against  express  words  for  '  viperina  est  expositio 
quae  corrodit  viscera  textus,'  but  so  expounds  it  that  one 
part  of  the  act  may  agree  with  another,  and  all  may  stand  to- 
gether."    (11  Rep.  34.) 


NOTK  VIL 


P.  175,  §  25.  In  the  case  of  Sleight  v.  Hartshorne  and 
others,  (2  Johns.  531,)  in  which  the  controversy  turned  on 
the  meaning  of  the  words  "  sea  letter,"  the  propriety  of  receiv- 
ing parol  evidence  for  the  explanation  of  words  purely  tech- 
nical, is  distinctly  admitted  by  the  Chancellor.  He  says,  "  J£ 
the  terms  in  question  (sea  letter)  were  of  novel  invention, 
unknown  to  our  laws,  introduced  into  limited  use,  by  any 
of  the  variety  of  circumstances  by  which,  in  the  progress  of 
the  arts  and  the  ever  changing  pursuits  of  mankind,  they 
are  daily  devised  among  artists,  or  others,  in  whose  peculiar 
branch  of  business  they  are  used,  there  could  be  no  rational 
objection  to  admit  the  evidence  of  persons,  conversant^with 
their  import  and  meaning,  to  explain  them."(a) 

(a)  1  Johns.  641. 
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In  the  same  case  Clinton,  Senator,  whose  able  opinion 
controlled  the  judgment  of  the  court,  having  shown  that  the 
true  meaning  of  the  term  *'  sea-letter,"  had  been  determined 
by  certain  acts  of  congress,  proceeds  to  remark,  "  If,  how- 
ever, there  was  any  doubt  on  the  subject,  parol  testimony 
pught  to  have  been  admitted  to  explain  it.  In  this  case, 
stilting  the  controversy  in  the  most  favorable  light  for  the 
defendants,  there  were  two  instruments,  the  one  legalized  by 
treaty,  the  other  by  statute,  of  the  same  denomination  ;  two 
distinct  ideas  were  attached  to  the  same  term.  This,  there- 
fore, is  as  much  a  latent  ambiguity  as  the  case  commonly 
cited,  of  two  individuals  bearing  the  same  name."  It  is, 
however,  plain,  that  the  analogy  relied  on  by  the  learned 
senator  does  not  exist.  When  the  same  word  has  two  dis- 
tinct meanings  fixed  by  law  or  usage,  in  either  of  which, 
for  aught  that  appears  on  the  face  of  the  instrument,  it  may 
have  been  used  by  the  parties,  the  ambiguity  is  apparent ;  but 
the  ambiguity  that  arises  from  two  individuals  bearing  the 
the  same  name,  is  only  disclosed  by  evidence  of  the  fact. 
The  supposed  case  is  to  be  referred  to  the  head  of  indeter- 
minate words,  which,  it  has  been  shown  in  the  text,  are  an 
exception  to  the  general  rule,  that  a  patent  ambiguity  can- 
not be  explained  by  extrinsic  proof.(a) 

The  recent  case  of  The  Attorney  General  v.  Shore^  ( 11 
Simon,  592,)  contains  a  most  able  and  thorough  investiga- 
tion of  the  rules,  relative  to  the  admission  of  parol  evidence 
for  the  explanation  of  a  written  instrument,  and  the  opinion 
of  Parke,  B.,  as  a  summary  of  those  rules,  is  particularly 
lucid  and  valuable.  I  transcribe  it,  as  giving  the  supgort  of 
the  highest  authority  to  the  doctrines  of  the  text. 

"  I  apprehend,  that  there  are  two  descriptions  of  evidence, 
which  are  clearly  admissible  in  every  case,  for  the  purpose 
of  enabling  a  court  to  construe  any  written  instrument,  and 
to  apply  it  practically.  In  the  first  place,  there  is  no  doubt, 
that  not  only  where  the  language  of  the  instrument  is  such 


(a)  On  the  greneral  question  of  the  admissibility  of  parol  evidence  to  ox- 
plain  a  paterU  ambiguity,  I  add  to  the  references  before  given,  the  case  of 
Fish  V.  Huhhart's  Administrators,  (21  Wend,  652.)  The  opinion  of  the 
court  delivered  by  Cowen,  J.,  contains  a  learned  and  able  review  of  the 
English  decisions,  and  in  its  conclusions,  coincides  entirely  with  the 
doctrine  of  the  text. 
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as  the  court  does  not  understand,  is  it  competent  to  receive 
evidence  of  the  proper  meaning  of  that  language,  as,  when 
it  is  written  in  a  foreign  tongue ;  but  it  is  also  competent, 
when  technical  words  or  peculiar  terms,  or,  indeed,  any  ex- 
pressions are  used,  which  at  the  time  the  instrument  was 
written,  had  acquired  any  appropriate  meaning,  either  gene- 
rally or  by  local  usage,  or  amongst  particular  classes.  This 
description  of  evidence  is  admissible,  in  order  to  enable  the 
court  to  understand  the  meaning  of  the  words  contained  in 
the  instrument  itself,  by  themselves,  and  without  reference 
to  the  extrinsic  facts  on  which  the  instrument  is  intended  to 
operate.  For  the  piurpose  of  applying  the  instrument  to  the 
facts,  and  determining  what  passes  by  it,  and  who  take  an 
interest  under  it,  a  second  description  of  evidence  is  ad- 
missible, viz :  every  material  fact,  that  will  enable  the  court 
to  identify  the  person  or  thing  mentioned  in  the  instrument, 
and  to  place  the  court,  whose  province  it  is  to  declare  the 
meaning  of  the  words  of  the  instrument,  as  near  as  may  be, 
in  the  situation  of  the  parties  to  it.  From  the  context  of  the 
instrument  and  from  these  two  descriptions  of  evidence,  with 
such  circumstances,  as  by  law,  the  court  without  evidence 
may  of  itself  notice,  it  is  its  duty  to  construe  and  apply  the 
words  of  that  instrument ;  and  no  extrinsic  evidence  of  the 
intention  of  the  party  to  the  deed,  from  his  declarations, 
whether  at  the  time  of  his  executing  the  instrument,  or  be- 
fore or  after  that  time,  is  admissible ;  the  duty  of  the  court 
being,  to  declare  the  meaning  of  what  is  written  in  the  in- 
strument, not  of  what  was  intended  to  have  been  written." 


Note  VIII. 


P.  181,  §  33.  The  case  to  which  the  text  refers,  is  that  of 
Astory.  The  Unionlns.Co,^  (7C<w£?en,202,)  where  the  question 
was,  whether  the  word  "  skins,"  in  its  commercial  sense,  em- 
braces fur  skins,  or  is  limited  to  skins  valuable  only  for  leather ; 
this  limited  construction  being  that  on  which  the  plaintiff  re- 
lied. It  appears  from  the  report,  that  of  the  seven  witnesses  ex- 
amined on  the  part  of  the  plaintiff,  one  only  was  an  importing 
merchant,  and  his  testimony  was  rather  in  favor^f  the  defend- 
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ants  than  otherwise.  The  rest  were  retail  dealers  or  traders. 
The  objection  to  the  evidence  was  taken  at  Nisi  Prius,  and  was 
repeated  on  the  argument  for  a  new  trial,  but  its  force,  per- 
haps from  the  imperfect  manner  in  which  it  was  stated  by 
the  counsel,  seems  to  have  been  greatly  misapprehended  by 
the  court,  as  their  reply  is  directed  to  an  objection  widely  dif- 
ferent, and  which  the  counsel  could  never  have  intended  to 
urge.  The  court  say,  "It  was  contended  that  the  offer, 
and  the  evidence  which  followed,  were  too  narrow ;  being 
confined  to  the  particular  trade  in  fur  or  fur  skins  ;  whereas 
the  usage  should  be  of  trade  generally.  No  case  was  cited, 
nor  do  we  think  the  argument  warranted  upon  principle. 
The  phrase  'usage  of  trade,'  implies  a  restriction  to  that 
class  of  merchants  who  deal  in  the  article.  Beyond  that 
circle  there  can  be  no  usage,  such  as  was  sought  to  be  es- 
tablished. To  sustain  the  objection  would,  therefore,  be  at 
once  to  overrule  all  the  cases  which  allow  a  usage  to  be 
proved  at  all."  Certainly  the  counsel  for  the  defendant  never 
meant  to  say,  that  any  other  merchants  should  be  called  to 
prove  the  usage,  than  those  who,  as  importers  of  skins,  were 
acquainted  with  its  existence.  Their  objection  was,  that 
none  such  were  called.  As  the  point  of  the  objection  was 
therefore  misconceived,  the  decision  can  hardly  be  regarded 
as  an  authority  even  in  New- York,  in  favor  of  the  position 
that  the  usage  of  a  trade,  wholly  domestic  and  internal,  can  be 
allowed  to  govern  the  construction  of  a  marine  policy. 


Note  IX. 

P.  182,  §  34.  The  distinction  between  a  usage  and  the 
mere  opinions  of  witnesses,  is  very  clearly  stated  by  Lord 
Mansfield,  in  Syers  v.  Bridge,  {Doug.  669.  1  Park,  {HU- 
yard,)  133.)  The  policy  contained  a  clause  giving  the  ves- 
sel a  liberty  to  cruise  six  weeks,  and  upon  the  proper  con- 
struction of  this  clause  the  case  turned.  Some  of  the  wit- 
nesses examined,  thought  that  the  libisrty  of  cruising  meant 
for  six  successive  weeks  ;  others,  that  the  vessel  might  cruise 
at  different  times,  and  if  the  separate  times  added  together 
did  not  exceed  six  weeks,  she  would  be  protected  by  the 
policy.    Upon  the  argument  of  a  rule  for  a  new  trial,  Lord 
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Mansfield  said,  "  This  was  merely  a  question  of  construc- 
tion, upon  the  face  of  the  policy,  and,  unless  a  usage  could 
have  been  shown  in  favor  of  this  desultory  cruising,  calling 
witnesses  to  support  it,  was  calling  them  to  swear  to  mere 
opinion.  None  of  those  produced  knew  of  any  vistance^ 
and  therefore,  their  evidence  ought  not  to  have  been  re- 
ceived.^^  By  "  an  instance  "  his  lordship  evidently  meant  a 
case  in  which  such  a  construction  had  been  given  to  the 
policy. 

In  the  case  of  Crofts  v.  Marshall,  (7  Ca.  ^  Payne, 
597,)  a  merchant  and  underwriter  was  called  as  a  witness, 
and  was  asked  whether,  in  his  judgment,  having  heard  the 
evidence,  the  loss  that  had  occurred  was  a  loss  by  perils  of 
the  sea  within  the  meaning  of  the  policy.  The  question 
was  objected  to,  and  Lord  Denman,  C.  J.,  said,  "  I  am  of 
opinion,  that  the  question  ought  not  to  be  put.  I  think  you 
cannot  ask  a  witness  his  opinion,  derived  only  from  the 
opinions  of  other  persons  as  to  the  meaning  of  an  instnunent 
which  is  not  ambiguous  in  its  terms,  and  which  has  no  ab- 
struse words  which  require  explanation." 

So  in-  Winthrop  v.  Union  Ins.  Co.  (2  Wash.  C.  C.  /?., 
16.)  Mr.  J.  Washington  said,  "  Usage  can  only  be  resorted 
to  when  the  law  is  doubtful  and  unsettled,  and  even  then 
the  construction  must  be  determined  by  the  usage,  and  not 
by  the  opinions  of  witnesses,  however  respectable  they  may 
be."  The  only  proper  distinction  between  a  usage  relating 
to  the  meaning  of  words,  and  the  opinions  of  witnesses,  is, 
that  the  first  must  be  proved  by  facts,  i.  e.  instances  of  its 
observance.  In  saying  that  a  usage  is  only  to  be  admit- 
ted when  the  law  is  doubtful  and  unsettled,  this  able  judge 
could  only  have  meant  that  it  is  not  to  be  received  when 
contrary  to  some  positive  law,  or  the  express  words  of  the 
policy ;  not  that  it  may  not  be  received  to  vary  a  construc- 
tion that  the  law  would  otherwise  certainly  adopt.  That 
such  was  his  meaning  is  evident  from  his  subsequent  re- 
marks that  the  usage  oflered  to  be  proved,  neither  contra- 
dicted the  terms  of  the  policy,  nor  any  settled  principles  of 
law. 

In  the  case  of  Rogers  v.  The  Mech.  Ins.  Co.,  (1  Story, 
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607,)  Mr.  J.  Story  expresses  himself  with  pointed  energy. 
Many  of  the  witnesses  had  sworn  positively  as  to  their  own 
understanding  of  the  proper  construction  of  the  policy,  bat 
had  cited  no  instances  to  show  that  this  interpretation  had 
been  followed  in  practice.  Upon  this  testimony,  the  learned 
judge  remarks,  **  This  court  has  nothing  to  do  with  the  pri- 
vate opinions  of  witnesses,  however  respectable,  which  re- 
spect the  proper  interpretation  of  contracts.  That  is  matter 
of  law,  which  the  court  itself  is  bound  to  expound  in  the 
absence  of  any  usage  or  custom,  which  impresses  upon  the 
words  a  peculiar  and  technical  meaning."  This  case,  whieh 
is  of  leading  importance,  as  evincing  the  necessity  of  sub- 
jecting the  evidence  of  usage  to  stricter  rules  than  have 
sometimes  been  followed,  will  be  fully  stated  in  a  subsequent 
note.     (Note  XI.) 


Note  X. 

P.  185,  §  36.  ScoU  V.  BourdUloUy  (6  Bos.  ^  Pul.  2. 
N.  i?.  213.)  This  case  is  so  loosely  reported,  that  it  does 
not  distinctly  appear,  whether  the  evidence  of  a  usage  rela- 
ted to  the  general  mercantile  sense  of  the  word  "  com,"  as 
not  including  '^  rice,"  or  to  its  practical  interpretation  in  the 
memorandum  of  the  policy  ;  nor,  indeed,  whether  the  judg- 
ment of  the  court  was  founded  upon  the  usage,  or  its  own 
interpretation  of  the  meaning  of  the  word.  C.  J.  Mansfield 
says,  ^'  no  person  reading  the  memorandum  would  be  ap- 
prised that  rice  was  intended  to  be  exempted  by  it  from  par- 
tial loss."  The  court  must,  therefore,  have  thought  it  was 
not  included  in  the  common  and  ordinary  sense  of  the  word 
corn,  yet  corn,  in  its  general  sense,  as  embracing  all  cerealia, 
certainly  includes  rice,  audits  popular  sense,  I  had  supposed, 
agreed  with  its  scientific.  The  cases  of  Uhde  v.  Walters^ 
(3  Camp.  16,)  and  of  Robertson  v.  Clarky  (Ry.  ^  Mo. 
76,)  are  sufficiently  stated  in  the  text. 

Astor  V.  Union  Ins.  Co.,  (7  Cow.  202.)  The  insurance 
was  upon  "  furs,"  and  the  assured  claimed  a  partial  loss  upon 
a  quantity  of  "fur  skins,"  which  were  damaged  during  the 
voyage.     It  was  not  denied  that  "  fur  skins,"  may  be  pro- 
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perly  described  as  "  furs,"  so  that  had  the  loss  been  total, 
the  insurer  would  have  been  liable,  but  it  was  denied  that 
they  were  liable  for  a  pai  tiaJ  loss,  upon  the  ground,  that  fur 
skins  were  plainly  comprehended  in  the  general  meaning  of 
the  word  "skins,"  as  used  in  the  memorandum  of  the 
policy.  To  repel  the  defence,  the  plaintiff  oflfered  to  prove 
by  parol,  that  by  the  understanding  of  the  trade  in  the  city 
of  New-  York,  furs  are  not  considered  to  be  within  the 
meaning  of  the  words  "  skins  and  hides,"  in  the  memoran- 
dum ;  skins  being  those  where  the  skin  constitutes  the  chief 
value ;  and  furs,  those  where  the  value  is  constituted  by  the 
fur.  The  evidence,  although  objected  to,  was  admitted  by 
the  judge  on  the  trial,  and  the  plaintiff  obtained  a  verdict, 
which  the  Supreme  Court  of  New- York,  upon  argument, 
refused  to  set  aside.  I  do  not  refer  to  this  case,  as  an  authority 
(except  as  having  probably  fixed  the  meaning  of  the  word, 
"skins,"  in  the  memorandum  of  the  New- York  policies,) 
but  as  exemplifying  in  their  most  aggravated  form,  nearly 
all  the  mistakes  that  it  seems  possible  to  commit  in  receiv- 
ing evidence  to  vary  by  a  usage  the  plain  import  of  words, 
and  in  determining  the  value  and  effect  of  the  evidence 
given.  First — The  usage  sought  to  be  proved  was  not  a 
general  usage  of  foreign  commerce,  but  the  usage  of  a  par- 
ticular trade  in  the  city  of  New- York,  and  the  witnesses 
were  not  merchants,  but  domestic  traders  and  manufacturers. 
Second — The  witnesses  swore  to  their  understanding  and 
belief,  and  furnished  no  instances  of  the  practical  use  and 
interpretation  of  the  word  in  other  mercantile  contracts. 
Third — The  plaintiff's  witnesses  contradicted  each  other, 
and  each  witness  contradicted  himself,  that  is,  made  admis- 
sions that  destroyed  the  inference  his  testimony  was  meant 
to  establish.  Fourth — Not  a  single  instance  was  proved  or 
alleged  to  have  occurred  of  the  settlement  of  a  loss,  under 
the  policy,  in  which  the  construction  of  the  plaintiff's  had 
been  followed,  and  it  seemed  a  necessary  inference  from  the 
testimony  of  the  defendant's  witnesses,  that  the  practical  in- 
terpretation of  the  memorandum  had  always  been  different. 
An  attentive  examination  of  the  report  of  the  case,  will 
verify  the  truth  of  these  observations ;  much  of  the  loose 
practice  that  has  prevailed  in  New- York,  and  in  other  states, 
VOL.  I.  29 
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is  doubtless  to  be  attributed  to  the  influence  of  this  unfor- 
tunate decision.  Its  true  use  and  value  will  be  found,  by 
considering  it  not  as  a  guide,  but  as  a  beacon.  * 


Note  XI. 

P.  193,  5  40.  Mason  v.  Skurray,  (1  Marsh.  226.  1 
Park,  263.)  The  facts  of  the  case,  and  the  substance  of 
tfie  decision  are  suflSciently  stated  in  the  text.  It  is  proper, 
however,  to  add  a  frequent  and  often  quoted  observation  of 
Lord  Mansfield.  In  his  address  to  the  jury.  Lord  Mans- 
field, {inter  alia,)  said :— "  The  question  is,  whether  the 
usage  has  not  explained  the  generality  of  the  words.  If  it 
has,  every  man  who  contracts  under  ausage,  does  it  as  if 
the  point  of  usage  were  inserted  in  the  contract  in  terms J^ 

Brough  V.  Whitmore,  (4  Term,  206—216.)  In  this 
case,  there  was  no  evidence  of  the  usage  on  the  trial,  but  the 
counsel  for  the  assured  having  been  directed  by  the  court  to 
inquire  into  the  facts,  on  a  subsequent  day  stated,  as  the  re- 
sult of  their  inquiries,  that  provisions  which  were  necessary 
for  the  use  of  the  ship's  crew,  were  always  comprehended 
under  the  word  "  furniture,"  and  that  underwriters  had  fre- 
quently paid  the  loss  upon  such  policies.  This  statement 
teems  not  to  have  been  denied  by  the  opposite  counsel,  and 
was  plainly  considered  by  the  court  as  establishing  the  facts 
it  embraced. 

Syers  v.  Bridge,  [Doug.  529,)  and  Coit  v.  Com.  Ins.  Co. 
(7  Johns,  383 — 390,)  are  sufficiently  stated  in  the  text. 
Upon  this  last  case,  Mr.  Phillips  observes,  that  "it  seems  to 
go  very  far  towards  allowing  the  parties  to  show  that  their 
contract  is  different  from  what  it  evidently  appears  to  be  on 
the  face  of  it,"  {Phil.  44,  note  a.)  The  propriety  of  the 
observation  is  not  perceived.  The  case  goes  no  further  than 
to  show,  that  the  meaning  of  a  general  term  may  be  restrict- 
ed by  usage,  in  which  it  perfectly  agrees  with  other  deci- 
sions. It  is  true,  the  evidence  not  only  tended  to  show,  but 
did  show,  that  the  contract  of  the  parties  was  different  from 
•what  it  appeared  to  be  on  its  face  ;  and  such  is  the  result  in 
«very  case  where  a  usage  is-permitted  to  vary  the  construc- 
tion that  the  court  would  otherwise  be  compelled  to  adopt 
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Moss  V.  Thwaite,  (1  Park,  23.)  The  insurance  was  upon 
goods  generally,  and  the  loss  proved  was  upon  goods  lashed 
upon  deck,  the  captain's  clothes,  and  the  ship's  provisions. 
It  was  proved  by  an  underwriter  and  a  broker,  that  none  of 
these  are  within  a  general  policy  on  goods ;  but  that  when 
meant  to  be  covered,  they  are  always  insured  by  name,  and  at 
a  higher  premium.  A  policy  on  goods  generally  meant  only 
such  as  were  merchantable,  and  a  part  of  the  cargo.  Lord 
Mansfield  said  he  understood  the  usage  to  be  so,  and  thought 
it  consistent  with  reason,  and  upon  his  suggestion  the  plain- 
tiff abandoned  his  claim.  The  evidence  in  this  case  seems 
to  have  been  rather  slight,  but  it  was  uncontradicted,  and  the 
usage  in  question,  which  is  ancient  and  universal,  must  have 
been  perfectly  notorious.  It  appears,  however,  by  subsequent 
decisions,  that  when  goods  of  a  particular  description,  such 
as  vitriol  and  timber,  are  stowed  or  lashed  on  deck,  that  if  it 
clearly  appear  that  such  is  the  usual  mode  of  carrying  them, 
the  underwriters  will  be  responsible  for  a  loss ;  that  is,  the  par- 
ticular usage  will  supersede  the  general.  Da  Costa  v.  JSd- 
monds,  (4  Camp.  142.)  Gould  v.  Oliver,  (2  Scott,  252.) 
Same  v.  Same,  (5  Scott,  445 ;  4  Bing.  N.  Ca.  134.) 

Parr  v.  Anderson,  (6  East,  202.  208.)  The  policy  was 
on  a  ship,  "  with  or  without  letter  of  marque,"  and  the  ques- 
tion was  whether  the  permission  to  carry  letters  of  marque 
enabled  the  vessel  to  cruise,  leaving  the  course  of  the  voyage, 
for  the  purpose  of  hostile  attack  and  capture ;  or  whether  it 
WAS  limited  to  the  use  of  force  for  the  mere  purpose  of  de- 
fence. No  evidence  was  given  on  the  trial  as  to  the  practical 
interpretation  of  the  disputed  clause,  and  the  defendant,  under 
the  direction  of  the  judge,  obtained  a  verdict.  The  Court  of 
King's  Bench,  however,  granted  a  new  trial,  principally  for  the 
leoaons  stated  in  the  following  extract  from  the  opinion  of 
Loid  Ellenborough :  "  Under  such  circumstances  of  novelty 
in  point  of  question,  as  far  as  respects  any  judicial  determina- 
tion upon  the  effect  of  these  words,  and  considering  the  dif- 
ficulties which  attend  the  construction  of  them,  either  in  their 
most  extended  or  limited  sense,  it  may  be  material  to  ascer- 
tain^ as  a  question  of  fact,  in  what  manner  the  parties  to 
contracts  containing  this  form  of  words  have  acted  upon 
iksm  in  former  instances,  by  paying  losses  where  devia- 
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tions  have  happened,  and  whether  they  have  as  yet  obtained 
in  use  and  practice,  as  between  assured  and  assurers,  any 
aod  whaf  definite  import ;  we  think  it  fit  that  for  these  pur- 
poses, this  case  should  undergo  a  second  trial." 

Speyer  v.  A^.  Y.  Ins.  Co.  (3  Johns.  88.)  The  policy  had 
the  following  clause  at  the  foot  in  writing — ^^  warranted  not 
to  abandon,  if  turned  away,  nor  if  captured,  until  con- 
demned.^^ It  was  proved  on  the  trial,  (the  question  as  to 
the  competency  of  the  proof  being  reserved,)  that  the  words 
"turned  away,"  as  understood  by  assurers  and  assured  gene- 
rally, and  by  the  parties  at  the  time,  meant  a  restraint  or 
hinderance  of  the  vessel,  from  proceeding  to  her  port  of  des- 
tination by  a  blockading  force,  and  was  not  understood  to 
apply  to  the  restraints  or  acts  of  the  government,  at  the  port 
of  destination. 

It  does  not  appear  from  this  statement,  that  the  proof 
given,  established  any  use  or  practice  whatever,  between  the 
assurers  and  the  assured,  but  merely  their  common  and  ge- 
neral understanding.  It  was,  therefore,  evidence  of  opinion, 
not  of  usage  :  but  upon  the  argument  of  a  motion  for  a  new 
trial,  the  question  as  to  the  competency  of  the  proof,  was 
neither  agitated  by  the  counsel  nor  considered  by  the  court ; 
the  counsel  for  the  underwriters  admitting  that  the  words 
"turned  away,"  in  their  proper  sense,  were  limited  to  the 
turning  away  from  a  blockaded  port.  The  case,  therefore, 
although  it  has  sometimes  been  quoted  as  such,(a)  is  no 
authority  to  show,  that  the  evidence  given  on  the  trial,  was 
properly  received. 

Ihw  V.  Whetten,  {in  error,  8  Wend.\&0.)  The  insu- 
rance was  upon  merchandise,  shipped  at  New- York  for  Ba- 
tavia,  and  other  ports  in  the  island  of  Java,  and  upon  the 
"proceeds  thereof  home,"  valued  at  $4000,  on  the  outward 
voyage,  but  the  policy  to  be  open  on  the  proceeds.  The 
goods  arrived  in  safety  at  Batavia,  but  from  some  cause  not 
appearing  in  the  case,  were  re-shipped  for  New- York,  and 
were  damaged  on  the  voyage  home.  This  partial  loss,  the 
plaintiff  sought  to  recover,  and  the  question  was,  whether 
the  identical  goods,  forming  the  outward  cargo,  were  covered 

(a)  1  Phil.  47. 
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by  the  word  "proceeds,"  on  the  return  voyage.  The 
plaintiflf  on  the  trial  offered  to  prove,  that  in  similar  cases  the 
word  "proceeds,"  as  a  mercantile  word  in  usage,  was 
understood  among  merchants,  to  include  the  same  goods  on 
the  return  voyage,  but  the  presiding  judge  rejected  the  evi- 
dence, and  the  supreme  court  upon  an  application  for  a  new 
trial,  confirmed  his  decision.  The  Court  of  Errors,  however, 
adopting  the  opinion  of  the  Chancellor,  reversed  the  judgment 
of  the  Supreme  Court,  upon  the  ground  that  the  evidence 
offered  ought  to  have  been  received.  Chancellor  Walworth, 
in  his  opinion,  after  admittiijg  that  the  "proceeds"  of  a  cargo, 
in  the  ordinary  understanding  of  the  term,  does  not  mean  the 
specific  article  of  which  the  original  cargo  was  composed, 
proceeded  to  say,  "  A  policy  of  insurance,  like  every  other 
contract,  is  to  be  construed  by  the  popular  understanding,  or 
the  plain  and  ordinary  sense  of  the  terms  employed,  unless 
those  terms  have  received  a  legal  construction,  or  have  ac- 
quired a  technical  meaning  in  reference  to  the  subject  matter 
of  the  contract.  If  the  terms  employed,  have  received  a 
settled  legal  construction,  that  must  govern,  and  no  evidence 
of  a  particular  custom  or  usage  in  opposition  to  such  legal 
construction  can  be  received J^  I  pause  to  observe,  that  this 
general  position,  that  evidence  of  a  usage  cannot  be  admitted 
to  vary  the  legal  construction,  if  true  at  all,  is  only  so  in  a 
very  limited  sense.  It  will  be  seen  hereafter,  that  in  many 
cases,  the  effect  of  a  usage  admitted  in  evidence,  has  been  to 
vary  the  settled  legal  construction  of  the  words  or  clause  to 
which  it  applied,  {Note  12.)  The  chancellor  then,  after  re- 
citing the  offer  made  by  the  plaintiff  on  the  trial,  quotes  se- 
veral of  the  cases  of  which  an  abstract  has  already  been 
given  as  directly  applicable,  and  concludes  as  follows: 
"  Upon  the  principle  of  these  cases,  if  the  plaintiff  could 
have  shown  a  settled  usage  among  conunercial  men,  to  con- 
sider the  same  specific  articles,  when  brought  back  upon  the 
return  voyage,  to  be  the  proceeds  of  the  outward  cargo,  and 
to  be  included  in  that  term,  he  would  have  been  permitted 
to  give  such  evidence  to  the  jury.  It  is  doubtful  whether 
a  settled  usage  of  that  kind  could  have  been  established  by 
[nroof,  but  we  cannot  judicially  say  such  a  usage  does  not  exist, 
and  as  the  evidence  was  offered  and  rejected,  I  think,  that  deci- 
sion was  erroneous,  and  that  the  judgment  should  be  reversed." 
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It  cannot  be  denied  that  this  caae  has  carried  the  dodrinei 
that  a  usage  may  control  the  ordinary  meaniog  of  the  words 
of  a  policy  to  its  utmost  limits  of  propriety,  since  the  oti- 
dence  offered,  instead  of  being  merely  explanatory,  seems  to 
inTolve  a  direct  contradiction ;  yet  I  am  not  prepared  to  say 
that  a  court  would  not  be  fully  justified  in  adopting  this 
strange  construction  of  the  word  ''  proceeds,"  which  con- 
founds a  cause  with  its  own  effect,  if  it  were  clearly  proved 
that  in  numerous  instances,  and  in  all  that  had  occurredi 
this  construction  had  been  admitted  and  followed  by  the  in- 
surers in  the  settlement  of  actual  losses.  When  particular 
words  are  used  by  the  parties  in  an  instrument  in  a  distinct 
and  peculiar  sense,  that  sense,  if  manifest  from  the  context, 
however  different  from,  and  even  repugnant  to  their  ordinary 
meaning,  will  govern  the  construction,  and  the  result  is  the 
same  when  the  intent  of  the  parties  to  use  the  words  in  a 
particular  sense  is  equally  manifest  from  extrinsic  circum- 
stances. The  practical  interpretation  of  the  policy,  if  estab- 
lished and  notorious,  would  probably  furnish  this  evidence. 
But  the  offer  made  on  the  trial  in  this  case  was  very  far 
from  being  of  this  character,  and  without  a  further  explana- 
tion of  the  terms  in  which  it  was  expressed,  ought  certainly 
to  have  been  rejected.  It  was  neither  an  offer  to  prove  the 
commercial  meaning  of  the  word  "  proceeds,"  as  used  and 
interpreted  in  other  mercantile  instruments  and  contracts, 
nor  its  meaning  in  the  policy,  as  settled  by  use  and  practice 
between  the  assurers  and  the  assured.  The  offer  was  only 
to  show  that  the  word  "  proceeds"  was  used  by  merchants, 
and  was  understood  by  them,  to  include  the  same  goods  on 
a  return  voyage,  in  a  case  like  that  before  the  court ;  that  is, 
where  the  policy  was  expressed  in  the  same  words.  Now, 
if  the  evidence  given  had  exactly  corresponded  with  the 
offer,  it  would  have  had  no  tendency  to  prove  a  usage,  it 
would  merely  have  proved  how  the  witnesses  thought  Ae 
word  ''  proceeds,"  as  used  in  the  policy,  ought  to  be  inter- 
preted ;  not  that  this  interpretation  had,  in  a  single  instance, 
been  adopted  and  followed. 

Allegre  v.  Maryland  Ins.  Co,  (6  Harr.  4*  Johns.  408.)  In 
this  case  evidence  was  offered  and  received,  that  by  tfie 
usage  of  all  the  insurance  companies  at  Baltimore,  where  a 
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partial  loss  was  claimed  upon  goods,  the  original  invoice 
was  an  essential  part  of  that  proof  of  interest  which  the  poli- 
cy requires,  and  that  such  losses  were  never  paid  unless 
upon  its  production.  -  Upon  an  application  for  a  new  trial, 
it  was  insisted,  that  this  evidence,  not  relating  to  a  usage  of 
trade  in  the  proper  sense  of  the  term,  ought  not  to  have 
been  received ;  but  the  objection  was  overruled  by  the  court, 
upon  the  ground,  that  evidence  of  a  usage  in  the  practical 
interpretation  of  the  policy  was  as  proper  to  be  received  as 
of  a  usage  of  trade. 

To  this  decision  that  of  the  Superior  Court  of  the  City  of 
New- York,  in  Rankin  v.  The  Am.  Ins.  Co.  (1  Hall,  619,) 
is  directly  opposed.  In  that  case,  the  defendants  oflfered  to 
prove  that  in  order  to  charge  the  underwriters  with  a  partial 
loss  on  goods  that  had  arrived  at  that  port,  a  survey  made  by 
the  portwardens  on  board  the  vessel  before  the  goods  were 
discharged,  showing  that  they  were  properly  stowed,  and  had 
been  damaged  by  the  perils  of  the  sea,  was,  by  an  established 
usage,  between  the  assured  and  the  assurers,  an  indispensable 
document,  as  a  part  of  the  preliminary  proof.  The  evidence 
was  rejected  by  the  Chief  Justice  upon  the  trial ;  and  upon  a 
motion  to  set  aside  the  verdict,  his  decision  was  confirmed, 
chiefly  upon  the  ground,  that  the  suflSciency  of  the  prelimi- 
nary is  always  a  question  of  law  to  be  determined  by  the 
judge  on  the  trial,  upon  the  production  of  the  papers  that 
were  in  fact  exhibited  to  the  underwriters ;  and  that  upon 
such  %  question,  the  testimony  of  witnesses  is  wholly  inad- 
missible, since  if  admitted  upon  the  one  part,  it  might  be 
contradicted  on  the  other,  and  the  judge  would  thus  be 
drawn  into  a  trial  of  a  question  of  fact,  instead  of  confining 
himself  to  the  decision  of  the  law,  his  proper  and  sole  pro- 
vince. It  was  determined  in  the  same  case  that  the  evidence 
offered  could  not  be  received  to  bar  the  plaintiff's  recovery, 
upon  the  grounds  that  the  alleged  usage  contradicted  the  le- 
gal construction  of  the  policy,  and  the  plain  import  of  its 
terms,  and  was  in  itself  unreasonable,  as  making  the  rights 
of  the  assured  depend  upon  the  acts  of  third  persons,  over 
which  he  had  no  control.  This  last  objection  is  strong,  and 
periiaps  decisive ;  but  it  was  certainly  no  objection  that  the 
usage  would  have  varied  the  construction  of  the  policy ;  nor 
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does  there  appear  to  have  been  any  other  contradiction  be- 
tween its  terms  and  those  of  the  policy,  than  exists  in  other 
cases.  The  evidence  would  not  have  rendered  a  single  word 
of  the  policy  inoperative,  but  would  only  have  qualified  the 
promise  of  an  indemnity,  by  making  it  conditional  upon  a 
compliance  with  the  usage.  Every  usage  that  is  obligatory 
upon  the  assured  imposes  a  similar  condition,  and  such  is 
also  the  effect  of  every  valid  representation. 

Rogers  v.  Mech.  Ins.  Co.  {I  Story ,  607.)  The  insurance 
was  on  *'  outfits"  and  "  catchings,"  in  a  whaling  voyage  from 
New-Bedford,  Mass.,  and  the  questions  were — First,  whether 
blubber,  from  which  the  oil  had  not  been  extracted,  but  which 
was  stowed  on  board  in  the  usual  manner,  was  covered  by 
the  policy  ;  and  next,  whether  the  underwriters  were  liable 
for  a  general  average  loss,  occasioned  by  a  quantity  of  this 
blubber  having  been  thrown  overboard ;  it  being  insisted  that 
by  the  usage  of  trade  in  whaling  voyages,  fliubber  in  the  con- 
dition stated,  is  not  considered  as  an  insurable  interest,  nor 
entitled  to,  nor  liable  for,  contribution.  Upon  this  second 
question,  Mr.  Justice  Story,  in  addressing  the  jury,  made  the 
following  remarks  :  "  There  is  no  evidence  whatever  in  the 
cause,  that  establishes  any  such  usage  or  custom  even  in  the 
port  of  New-Bedford ;  and  had  such  a  usage  been  shown  to 
exist,  it  would  be  insuflicient.  The  usage  or  custom  of  a 
particular  port,  in  a  particular  trade,  is  not  such  a  custom  as 
the  law  contemplates  to  limit,  or  control,  or  qualify  the.  lan- 
guage of  contracts  of  insurance.  It  must  be  some  known 
general  usage  or  custom  in  the  trade  applicable  and  applied 
to  all  the  ports  of  the  state  where  it  exists ;  and  from  its  cha- 
racter and  extent,  so  notorious  that  all  contracts  of  insurance 
in  that  trade  must  be  presumed  to  be  entered  into  by  the  par- 
ties in  reference  to  it  as  a  part  of  the  policy.  If  the  usage  or 
custom  be  not  so  notorious,  if  it  be  partial  or  local  in  its  exist- 
ence or  adoption,  if  it  be  a  mere  matter  of  private  and  per- 
sonal opinion  of  a  few  persons  engaged  in  the  trade,  it  would 
be  most  dangerous  to  allow  it  to  control  the  solenm  contracts 
of  the  parties  who  cannot  be  presumed  to  know  it,  or  to  adopt 
it  as  a  rule  to  govern  their  own  rights  or  interests."  The 
learned  judge  then  made  those  remarks  in  relation  to  the  en- 
tire insufiiciency  of  the  evidence,  as  showing  merely  the 
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opinions  of  the  witnesses,  that  have  been  quoted  in  a  pvt- 
ceding  note,(a)  and  concluded  this  part  of  his  address  with 
these  weighty  observations :  "  I  own  myself  no  friend  to  th^ 
indiscriminate  admission  of  evidence  of  supposed  usages  or 
customs  in  a  peculiar  trade  or  business,  and  of  the  under- 
standing of  witnesses  in  relation  thereto,  which  has  in  for- 
mer times  been  so  freely  resorted  to,  but  which  is  now  sub- 
jected by  our  courts  to  more  exact  and  well  defined  restrio- 
tions ;  such  evidence  is  often,  very  often,  of  a  loose  and  inde- 
terminate nature,  founded  upon  very  vague  and  imperfect  no- 
tions of  the  subject,  and  it  should  therefore,  I  think,  be  ad- 
mitted with  a  cautious  reluctance  and  a  scrupulous  jealousy, 
as  it  may  shift  the  whole  grounds  of  the  ordinary  interpre- 
tation of  policies  of  insurance  and  other  contracts."  It  is  to 
be  observed,  that  the  usage  attempted  to  be  proved  in  this 
case,  was  not  a  usage  of  trade  in  the  proper  sense  of  the  term, 
but  a  usage  in  the  interpretation  of  the  policy,  and  that  in 
such  cases,  the  only  usage  that  can  be  permitted  to  govern  the 
construction,  is  that  of  the  place  where  the  insurance  is  effect- 
ed, since  the  usage  can  only  be  created  by  the  concurrence  of 
the  insurers  themselves  in  the  settlement  of  losses ;  although 
the  voyage  insured  was  from  New-Bedford,  the  policy  was 
effected  in  Boston. 


Note  XII. 


P.  197,  §  44.  I  shall  condense  in  this  note  all  the  more 
important  cases  in  which  a  usage  of  trade  has  been  admitted 
in  evidence. 

Ticrney  v.  Etheringtoyiy  (reported  by  Lord  Mansfield^  in 
1  Burr.  348.)  The  insurance  was  on  goods  in  a  Dutch  ship 
from  Malaga  to  Gibraltar,  and  at  and  from  thence  to  Eng- 
land, or  Holland,  and  the  policy  contained  an  agreement 
that  the  goods  might  be  unloaded  at  Gibraltar,  andreshipped 
in  one  or  more  British  ships  for  England  or  Holland.  There 


(a)  Sup.  Note  IX. 
VOL.  I.  30 
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was  no  British  ship  at  Gibraltar  when  the  vessel  arrived 
there,  and  the  goods,  as  was  proved  to  be  the  usage,  were 
unloaded  and  put  on  board  a  store-ship,  in  which  they  were 
lost  in  a  storm.  The  question  was,  whether  the  imderwii- 
ters  were  liable  for  this  loss.  Lord  C.  J.  Lee,  in  charging 
the  jury,  said,  "  It  is  certain,  that,  in  construction  of  policies, 
the  strictumjus  or  apex  juris,  is  not  to  be  laid  hold  of;  but 
they  are  to  be  construed  largely,  for  the  benefit  of  trade,  and 
for  the  insured.  Now  it  seems  to  be  a  strict  constructioo, 
to  confine  this  insurance  only  to  the  unloading  and  reship- 
ping,  and  the  accidents  attending  that  act.  The  constme- 
tion  should  be  according  to  the  course  of  trade  in  the 
place,  and  this  appears  to  be  the  usual  mode  of  unloading 
and  reshipping  in  that  place,  viz :  that  when  there  is  no 
British  ship  there,  then  the  goods  are  kept  in  store-ships. 
This  manner  of  unloading  and  reshipping,  is  to  be  consid- 
ered as  the  necessary  means  of  attaining  that  which  was  in- 
tended by  the  policy ;  and  seems  to  be  the  same  as  if  it  had 
happened  in  the  act  of  reshipping  from  one  ship  to  another, 
and  as  this  is  the  known  course  of  trade,  it  seems  extraordi- 
nary if  it  was  not  intended."  The  plaintiflf  obtained  a  ver- 
dict, which  the  Court  of  Kings  Bench,  upon  application,  re- 
fused to  set  aside. 

In  Pelly  Y.^Royal  Exch,  Assur.  Co.,  (1  Burr.  341,) 
Lord  Mansfield  quotes  and  adopts  the  views  expressed  by 
C.  J.  Lee,  and  in  his  own  opinion,  with  his  usual  clearness 
and  force  of  language,  states  the  grounds  upon  which  a 
usage  in  the  voyage  or  trade,  is  admitted  to  govern  the  con- 
struction of  the  policy.  "The  insurer,  in  estimating  the 
price  at  which  he  is  willing  to  indemnify  the  trader  against 
all  risks,  must  have  under  his  consideration  the  nature  of 
the  voyage  to  be  performed,  and  the  usual  course  and  manner 
of  doing  it ;  every  thing  done  in  the  usual  course  must  have 
been  foreseen,  and  in  contemplation,  at  the  time  he  engaged. 
He  took  the  risk,  upon  the  supposition  that  what  was  usual 
or  necessary,  would  be  done,"  and  he  subsequently  remarked, 
"  That  what  is  usually  done  by  such  a  ship,  with  such  a 
cargo,  in  such  a  voyage,"  (that  is  as  those  insured,)  "  is  un- 
derstood to  be  referred  to  by  every  policy,  and  to  make  a 
part  of  it,  as  much  as  if  it  was  expressed." 
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Noble  V.  Kennoway,  {Doug.  610.)  In  this  case  the  insu- 
rance was  on  ships,  and  goods,  and  merchandise,  on  a  fish- 
ing voyage  to  the  coast  of  Labrador,  the  risk  on  the  goods, 
icc.j  to  continue  until  the  same  should  be  there  discharged, 
and  safely  landed.  The  ships  arrived  on  the  coast,  one  in 
the  month  of  June,  and  the  other  about  the  middle  of  July, 
but  the  crews  being  employed  in  fishing,  had  taken  out  none 
of  their  cargoes,  except  small  portions  at  leisure  hours,  when, 
on  the  13th  of  August,  they  were  both  captured  by  an 
American  privateer.  The  action  was  brought  for  the  re- 
covery of  the  loss  upon  the  goods,  and  the  defence  was  that 
there  had  been  an  unnecessary  delay  in  the  discharge  of  the 
cargoes,  and  that  the  loss  was  to  be  attributed  to  the  negli- 
gence of  the  assured.  To  meet  this  defence,  it  was  proved 
that  the  same  course  had  been  pursued  in  former  voyages, 
for  three  years  past ;  and  evidence  was  also  given,  that  the 
usage  was  similar  in  the  trade  to  Newfoundland,  and  that 
in  both  cases  it  arose  from,  and  was  rendered  necessary  by 
the  nature  of  the  trade.  A  verdict  was  given  for  the  plain- 
tifi*,  which  the  King's  Bench  refused  to  set  aside.  Lord 
Mansfield,  in  giving  his  opinion,  said — "  The  insurance  here 
is  on  the  ships  and  the  goods  till  landed^  and  the  defendant 
says,  the  plaintifis  have  been  guilty  of  an  unreasonable  delay 
in  landing.  That  question  was  to  be  tried  by  the  jury, 
and  could  only  be  decided  by  knowing  the  usual  practice  of 
the  trade.  Every  underwriter  is  presumed  to  be  acquainted 
with  the  practice  of  the  trade  he  insures,  and  that  whether 
it  is  recently  established  or  not.  If  he  does  not  know  it,  he 
ought  to  inform  himself.  It  is  no  matter  if  the  usage  has 
been  only  for  a  year ;  this  trade  has  existed  and  been  con- 
ducted in  the  same  manner,  for  three  years.  It  is  well 
known  that  the  fishery  is  the  object  of  the  voyage,  and  the 
same  sort  of  fishery  is  carried  on  in  the  same  way  at  New- 
foundland, and  I  still  think  the  evidence  on  that  subject  was 
properly  admitted  to  show  the  nature  of  the  trade." 

The  circumstances  to  be  remarked  in  this  case,  are  the  re- 
cent origin  and  limited  extent  of  the  usage,  and  the  admis- 
sion of  evidence  as  to  a  similar  usage  in  a  similar  trade,  to  a 
different  coast ;  but  as  the  observance  of  such  a  usage,  seems 
to  have  been  almost  a  necessary  result  from  the  nature  of 
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the  trade,  the  court  were  probably  satisfied  with  slighter 
proof  of  its  existence,  than  they  would  otherwise  hsvie  le- 
quired.  The  effect  of  the  usage  in  this  case,  it  is  also  to 
be  obsenred,  was  not  to  vary  a  settled  construction,  but  to  fix 
the  application  of  an  indeterminate  clause.  Where  goods  are 
insured  until  '^  safely  landed,"  the  law  prescribes  no  certain 
period  within  which  they  must  be  landed,  but  in  all  case8| 
the  time  and  mode  of  discharge,  depend  solely  upon  the  na* 
ture  of  the  voyage ;  and  the  usage,  or  custom  of  the  port  m 
place  of  destination.  Where,  from  the  novelty  of  the  trade 
no  such  usage  exists,  the  nature  and  design  of  the  voyage, 
and  the  situation  and  character  of  the  place  of  destination, 
must  alone  supply  the  rule.  Hence,  the  Court  of  King's 
Bench  in  the  case  before  them,  might  justly  have  decidedy 
even  had  no  usage  been  alleged  or  shown,  that  the  courM 
pursued  was,  under  the  circumstances,  just  and  proper. 

Hoskins  v.  Pickersgill,  {Marsh,  727.  Park^  126.)  The 
insurance  was  on  a  ship,  furniture,  &c.,  in  the  usual  woids 
of  the  policy ;  the  ship  was  employed  in  the  Greenland  fishery, 
and  the  question  was,  whether  the  words  of  the  insurance 
covered  fishing  tackle  and  stores.  Lord  Mansfield,  who  tried 
the  case,  said,  this  would  depend  upon  the  usage  of  tradei 
evidently  meaning,  that  the  words  of  the  policy,  in  their  or- 
dinary acceptation,  were  insufficient  to  cover  the  loss.  The 
testimony  as  to  the  usage  was  contradictory,  but  the  plain- 
tiff obtained  a  verdict,  which  the  court  set  aside,  upon  the 
ground  that  the  weight  of  evidence  was  in  favor  of  the  de- 
fendant. This  case  is  usually  classed  with  those,  in  which 
the  construction  depends  upon  a  usage  of  trade  in  the  pro- 
per sense  of  the  term ;  but  it  is  evident  that  the  usage  at- 
tempted to  be  proved,  had  no  relation  to  the  course  of  the 
trade,  or  the  mode  of  prosecuting  the  voyage.  It  related 
solely  to  the  interpretation  of  the  policy,  and  could  there- 
fore only  have  been  established,  by  showing  that  it  had  been 
followed  in  the  settlement  of  losses.  The  evidence,  other- 
wise, would  have  been  that  of  mere  opinion,  not  resting 
upon  any  facts,  but  showing  only  how  the  words  of  the 
policy  were  understood  by  those  engaged  in  the  trade. 
What  was  the  character  of  the  evidence  given,  does  not  apw 
pear  from  the  report. 
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Salvador  v.  Hopkins^  (3  jBwrr.  1707,)  Gregory  v. 
Christie^  (1  ParA:,  £fi/cl.  104,)  and  Farquharson  v.  £Itm- 
ter.  (1  ParA:,  J9i7d.  105.)  These  cases  all  relate  to  ships  in 
the  East  India  trade,  which,  when  insured,  were  known  to 
die  underwriters  to  have  been  chartered  by  the  East  India 
Company.  The  general  questions  decided  were,  that  the 
terms  of  the  charter  parties,  which  were  presumed  to  have 
been  known  to  the  insurers,  the  known  usage  of  the  trade, 
and  the  known  practice  of  the  company  in  the  employment 
of  vessels  chartered  by  them,  were  all  to  be  taken  into  con- 
sideration in  construing  the  policy,  and  might  give  to  its  terms 
an  interpretation,  not  only  widely  different  from,  but  almost 
opposite  to  that,  they  could  otherwise  have  received.  In 
Salvador  v.  Hopkhis,  the  terms  of  the  policy  are  not  stated, 
but  it  was  decided  that  the  insurance  was  not  limited  to  the 
period  of  time  mentioned  in  the  original  charter  party,  but 
that  a  new  agreement  having  been  made  between  the  offi- 
cers of  the  company  in  the  East  Indies  and  the  master,  for 
detaining  and  employing  the  ship  one  year  longer,  she  was 
protected  by  the  policy  for  this  additional  time,  upon  the 
ground,  that  it  was  the  known  and  common  practice  of  the 
company  to  make  such  new  agreements  in  relation  to  the 
employment  of  chartered  vessels,  and,  therefore,  the  chance 
of  a  ship  being  thus  detained  and  her  voyage  prolonged, 
ought  to  be  considered  as  a  risk  insured  against.  It  was  an 
event,  which  the  underwriters  knew  might,  and,  probably, 
would  occur.  It  is,  however,  to  be  observed  that  in  this 
case  there  were  many  additional  facts  to  strengthen  the  con- 
clusion at  which  the  court  arrived ;  particularly,  that  the  de- 
tention of  the  vessel  for  another  year,  if  known  at  the  time 
of  the  insurance,  would  not  have  varied  the  premium,  and 
that  the  imderwriters,  when  fully  apprised  of  the  new  agree- 
ment, acquiesced  in  the  insurance. 

In  Chregory  v.  Christie  the  insurance  was  on  goods,  6lc. 
on  board  the  ship  on  her  voyage  from  London  to  Madras 
and  China,  with  liberty  "  to  touch,  stay,  and  trade  at  any 
port  or  places  whatever."  When  the  vessel  arrived  at  Ma- 
dras she  was  too  late  to  go  to  China  that  year,  and  she  was 
employed  by  the  East  India  government  to  go  from  Madras 
to  Bengal  for  a  cargo  of  rice.    She  perfbrmed  the  voyage. 
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returned,  and  was  lost  upon  a  second  voyage  of  the  same 
character.  The  jury  found  a  verdict  for  the  plaintiff.  Upon 
an  application  for  a  new  trial,  it  was  insisted  that  the  inter- 
mediate voyages  to  Bengal  were  not  covered  by  the  policy, 
for  that  the  permission  to  touch,  stay,  and  trade  at  any  ports 
or  places  whatever,  referred  oply  to  ports  or  places  in  the 
course  of  the  voyage — a  new  trial  was  refused.  Lord  Mans- 
field said,  ''  To  understand  this  policy  you  must  refer  to  the 
course  of  trade  to  which  it  relates.  What  is  the  course  of 
trade  with  the  East  India  Company?  If  an  India  ship 
comes  to  Madras  too  late  in  the  season  to  proceed  to  China, 
the  council  employs  her  in  an  intermediate  voyage.  It  is 
beneficial  to  all  parties  so  to  employ  her.  The  underwriters 
are  perfectly  well  acquainted  with  this  usage,  and  are  bound 
to  know  it."  His  lordship  was  also  of  opinion  that  the 
words  of  the  license  given  by  the  policy,  being  not  merely 
to  touch  and  stay,  but  also  to  trade,  were  sufficiently  large 
to  take  in  the  intermediate  voyage,  and  that  the  usage 
merely  confirmed  the  construction.(a) 

In  the  subsequent  case  of  Farquharson  v.  Hunter^  the 
voyage  was  from  London  to  Madras  and  Bengal,  with  liber- 
ty to  touch  or  stay  at  any  port  or  place  (omitting  the  words 
"and  trade")  in  this  voyage.  The  vessel  arrived  at  Madras, 
made  an  intermediate  voyage  to  Visagipatnam,  returned, 
then  proceeded  to  Bengal,  and  was  captured  on  the  passage. 
On  the  trial  Lord  Mansfield  was  of  opinion,  that  the  words 
of  the  policy  being  narrower  than  in  Chregory  v.  Christie, 


(a)  It  was  also  decided  in  this  case,  that  under  the  general  words  of  the 
policy  *'  goods  and  efiects,"  the  assured  was  entitled  to  recover  for  the  loss 
of  monies  upon  respondentia,  it  being  proved  that  this  sort  of  interest  wms 
always  insured  in  this  manner  in  the  East  India  trade ;  in  other  words, 
that  such  had  always  been  the  practical  interpretation  of  the  policy  in 
that  trade.  It  would  be  impossible  to  give  a  more  striking  infitance  of  the 
prevalence  of  a  usage  over  a  general  rule  of  law,  and  a  settled  construc- 
tion of  the  policy.  In  a  previous  case,  Lord  Mansfield  had  emphatically 
declared  that  it  was  now  established  as  the  law  and  practice  of  merchants, 
that  respondentia  and  bottomry  must  be  specified  in  the  policy.  Olover 
V.  Black,  (3  Burr,  1394,)  and  such  has  always  been  the  rule  in  foreign 
coiintries  as  well  as  in  our  own. 
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were  not  sufficient  to  cover  the  intermediate  voyage,  and 
the  plaintiff  was  nonsuited.  The  Court  of  King's  Bench, 
however,  set  aside  the  nonsuit  upon  the  ground  that  the 
usage  as  to  intermediate  vo]rages  being  notorious  to  both 
parties,  ought  to  have  governed  the  construction.  The 
usage  was  therefore,  in  this  case,  the  sole  ground  of  the  de- 
cision, and  was  permitted  to  overrule,  not  merely  the  legal 
construction,  but,  it  would  almost  seem,  the  express  words  of 
the  policy,  as  the  liberty  to  touch  and  stay  was  limited  in 
terms  to  any  port  or  place  in  the  voyage  insured.  The  diffi- 
culty is  only  got  rid  of  by  applying  the  usage  to  modify  the 
constmction  of  the  words  "  this  voyage."  It  does  not  ap- 
pear from  Mr.  Park's  report  of  this  last  case,  whether  any 
evidence  of  the  usage  was  given  on  the  trial,  or  whether  it 
was  so  well  established  and  notorious,  that  the  Court  took 
judicial  notice  of  it  without  proof. 

Urquhart  v.  Barnard^  (1  Taunt.  460.)  The  policy  was 
on  a  ship  from  Lisbon  to  Madeira  and  Santos  in  South 
America,  with  liberty  to  touch  at  one  of  the  Cape  de  Verd 
Islands.  The  vessel  touched  at  Bona  vista,  one  of  the  Cape 
de  Verd  Islands,  remained  there  several  days,  and  took  on 
board  a  considerable  quantity  of  salt,  and  it  was  insisted  that 
the  delay  and  the  loading,  as  they  increased  the  risks, 
amounted  to  a  deviation  that  avoided  the  policy.  To  meet 
the  objection,  proof  was  given  that  the  insurer  knew,  before 
he  agreed  to  the  policy,  by  an  express  communication  of  the 
fact,  that  it  was  intended  that  the  vessel  should  take  in  salt 
at  Bonavista,  and  upon  this  evidence  a  verdict  was  given 
for  the  plaintiff,  which  the  Court  of  Common  Pleas  refused 
to  set  aside.  Mansfield,  C.  J.,  in  giving  the  opinion  of  the 
Court,  remarked  that  it  was  truly  said  upon  the  argument, 
"  that  if  a  general  custom  had  been  proved  for  ships  from  Ma- 
deira to  Santos  to  call  at  the  Cape  de  Verd  islands  to  take  in 
salt,  it  would  have  been  a  sufficient  answer  to  the  objection 
that  imputes  a  deviation,  and  upon  what  principle?  Be- 
cause if  the  underwriters  know  by  the  general  custom  of 
trade,  that  the  touching  at  those  islands  is  for  the  purpose 
of  taking  in  salt,  the  assured  are  entitled  to  do  it.  If,  then, 
the  underwriter  knows  the  same  thing  by  means  of  an  ex- 
press communication  of  the  purpose  of  trading  which  in  this 
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instance,  is  prored  to  have  been  niade,  it  is  the  same  thing 
as  if  he  had  notice  by  the  general  usage  of  the  trade." 

It  is  worthy  of  remark,  that  the  voyage  and  trade  insured 
were  in  this  case  strictly  foreign,  and  the  persons  for  whom 
the  insurance  was  made,  foreign  merchants,  and  that  the 
the  court  in  speaking  of  the  necessary  efficacy  of  a  usage, 
had  one  been  proved,  take  no  notice  of  the  distinction 
of  Mr.  Marshall,  that  the  insurer  is  not  presumed  to  know 
the  usages  of  a  foreign  trade.(a) 

Constable  v.  Noble,  (2  Taunt.  403.)  The  insurance 
was  on  flour,  at  and  from  Lyme  to  London.  The  floor 
was  loaded  at  Bridport,  which,  although  within  the  cua- 
tom-house  limits  of  the  port  of  Lyme,  is  a  separate  harbor, 
eight  miles  distant  from  the  town  of  Lyme.  The  Court  of 
Common  Pleas  held,  that  the  policy  did  not  attach,  and 
Mansfield,  C.  J.,  said,  ''  If  the  plaintiff  in  this  case,  could 
have  proved  a  usage  for  ships  to  load  at  Bridport,  upon  a 
policy  at  and  from  Lyme,  it  might  have  assisted  him ;  but 
no  such  usage  was  proved." 

Moxon  V.  Aikj/ns,  (3  Camp.  200.)  The  policy  was  on 
goods  *'  at  and  from  Amelia  Island,"  but  the  goods  were  in 
fact  taken  on  board  at  Tiger  Island,  which  is  a  small  unin- 
habited island  in  the  river  St.  Mary,  near  Amelia  Island. 
The  vessel,  however,  cleared  out  from  the  latter  island, 
where  alone  there  is  a  custom-house,  and  it  was  proved  to 
be  the  custom  for  vessels  nominally  bound,  to  and  from  Amelia 
Island,  to  discharge  and  load  at  Tiger  Island.  Lord  Ellen- 
borough,  in  charging  the  jury,  said,  "  The  policy  cannot  be 
literally  understood,  for  there  is  no  port  at  Amelia  Island 
where  the  vessel  could  load.  The  real  question  is,  whether 
there  has  been  a  loading  at  Amelia  Island,  within  the  mean- 
ing of  the  parties  when  the  policy  was  effected.  Strictly 
and  literally,  there  has  been  no  loading  at  Amelia  Island,  but 
it  is  possible  that  in  mercantile  contracts,  Amelia  Island  may 
comprehend  a  region  in  which  Tiger  Island  is  included. 
The  question  here  will  be,  whether  upon  this  evidence  the 
cargo  can  be  said  to  have  been  loaded  at  Amelia  Island,  ao- 


(a)  1  Marsh.  275.    Vide  ante,  p.  199,  {  46. 
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cording  to  the  usage  of  such  voyages.  If  it  was,  the  policy 
attached,  although  no  part  of  the  cargo,  literally  speaking, 
had  been  on  Amelia  Island."  The  plaintiff  obtained  a 
verdict. 

Grade  v.  Mar,  Ins.  Co.  (8  Cranchy  75.)  The  policy 
was  on  goods  "  until  safely  landed  at  Leghorn."  They  were 
in  fact  landed  at  the  Lazaretto,  about  half  m  mile  from  Leg- 
horn, and  were  lost  while  stored  there,  and  before  permission « 
could  be  obtained  to  transport  them  to  the  city.  It  was 
proved  to  be  the  known  and  uniform  custom  to  land  goods 
of  the  description  of  those  insured  at  the  Lazaretto,  and  the 
underwriters,  therefore,  insisted  that  this  was  the  landing 
contemplated  by  the  policy,  and  that  consequently  they  were 
discharged.  The  court  adopted  this  construction.  In  giving 
their  opinion,  Marshall,  C.  J.,  said,  "  Whatever  might  be  the 
effect,  if  the  establishment  of  the  Lazaretto,  and  the  laws  of 
quarantine,  had  been  of  so  recent  date,  as  not  to  have  been  in 
the  contemplation  of  the  parties  to  this  contract,  this  cause 
may  well  be  decided  upon  the  usage  found  in  this  case  ;  a 
usage  of  ancient  date  and  general  notoriety.  When  the  par- 
ties stipulated  that  the  adventure  should  continue  till  the 
goods  were  landed  in  safety  at  Leghorn,  they  knew  that  the 
place  of  landing  was  the  Lazaretto,  and  that  the  landing 
would  be  made  under  the  direction  and  control  of  the  local 
authorities.  This  then  must  be  the  landing  contemplated  in 
the  policy.  It  is  the  landing  which  terminates  the  risk. 
Had  the  parties  intended  to  continue  the  risk  during  the  con- 
tinuance of  the  goods  in  the  Lazaretto,  they  would  have  in- 
serted in  the  policy  words  manifesting  that  intention." 

Col  Ins.  Co.  V.  Catlett,  (12  Wheat.  386.)  The  insu- 
rance was  on  goods,  and  the  principal  question  related  to  the 
true  construction  of  the  policy  as  to  the  subject  of  the  in- 
surance, whether  it  was  confined  to  the  original  cargo  out, 
or  whether  it  embraced  every  successive  cargo  that  might 
be  taken  on  board  in  the  course  of  the  voyage  insured,  out 
and  home,  so  as  to  cover  a  return  cargo,  tlie  proceeds  of  the 
outward.  The  terms  of  the  policy  were  **  at  and  from  Alex- 
andria to  St.  Thomas,  and  two  other  ports  in  the  West  In- 
dies, and  back  to  her  port  of  discharge  in  the  United  StateOi 
upon  all  lawful  goods  and  merchandise  laden,  or  to  be  ladeii| 
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on  board  the  ship  Commerce,  beginning  the  adventure  upon 
the  said  goods  from  the  lading  at  Alexandria,  and  continuing 
the  sameimtil  the  said  goods  and  merchandise  shall  be  safely 
landed  at  St.  Thomas,  &c.  and  the  United  States,"  and  these 
words,  the  underwriters  insisted,  could  only  be  applied  to  the 
original  cargo.  Story,  J.,  in  delivering  the  opinion  of  the 
court,  admitted  that  a  strict  grammatical  construction  might 
Jead  to  that  conclusion,  but  observed  that  policies  had  never 
been  construed  in  that  strict  and  rigid  manner,  but  had  al- 
ways received  a  liberal  construction  with  reference  to  the 
nature  of  the  voyage,  and  the  manifest  intent  of  the  par- 
ties. That  in  the  present  case,  the  true  meaning  of  the  policy 
was  to  be  sought  in  an  exposition  of  the  words,  according  to 
the  known  course  and  usage  of  the  West  India  trade,  which 
the  parties  must  be  supposed  to  have  tacitly  adopted  as  the 
basis  of  their  engagement.  That  it  was  unreasonable  to 
suppose  that  the  parties  intended  that  the  risks  on  the  home- 
ward voyage  should  apply  to  the  goods  originally  shipped, 
which,  according  to  the  known  course  of  tbie  trade,  and  the 
very  nature  of  the  commodities,  were  not,  and  could  not  be, 
intended  to  be  brought  back  to  the  United  States.  The  court 
were,  therefore,  of  opinion,  that  the  policy  was  for  the  whole 
voyage  round,  and  covered  any  return  cargo  taken  on  board 
at  any  of  the  designated  ports  in  the  West  Indies. 

Coggeshall  v.  Amer.  Ins.  Co.,  (3  Wend.  283.)  The  in- 
surance was  on  goods  laden,  or  to  be  laden,  for  and  during 
the  period  of  six  months,  extended  by  a  memorandum  on 
the  policy  for  two  months  longer.  The  court  held,  that 
where  such  is  the  form  of  the  policy,  a  trading  voyage  is 
evidently  contemplated  by  the  parties,  and  that,  however 
often  the  goods  may  be  changed,  the  policy  attaches.  The 
construction  is  to  be  the  same,  as  if  a  trading  voyage  had 
been  expressed,  with  liberty  to  touch  and  trade  at  any  port 
or  place  whatever,  subject  to  the  usual  and  accustomed 
mode  of  doing  business,  at  each  port  the  vessel  might  visit 
The  loss,  in  this  case,  was  claimed  on  a  basket  of  p2a/a 
pina,  which  had  been  purchased  with  the  proceeds  of 
the  cargo  first  laden,  and  which  was  lost  in  the  course  of 
transportation  from  the  shore  to  the  vessel,  on  a  balsa,  a 
species  of  raft  much  used  in  some  of  the  ports  of  South 
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America :  and  it  appearing  that  this  mode  of  loading  vessels, 
although  dangerous,  was  according  to  the  known  and  es- 
tablished usage  of  the  place  where  the  loss  happened,  the 
insurers  were  adjudged  to  be  liable. 


Note  XIII. 


P.  200,  §  46.  The  words  of  Marshall  are  "that  the  ge- 
neral rule  is,  that  a  liberty  '  to  touch  at  any  ports  or  places^ 
means  only  places  in  the  usual  course  of  the  voyage,  and 
this  general  rule  must  be  considered  as  applicable  to  voya- 
ges undertaken  by  the  ships  of  foreign  nations,  unless  the 
usage  of  the  particular  trade  in  which  they  are  engaged^ 
be  made  knoum  to  British  nndencriters,  who  cannot  be 
presumed  to  be  conusant  of  such  usage.  This  was  so 
determined  in  the  case  of, Lavabre  v.  Wilson"  Although 
these  observations  refer  only  to  a  special  case,  yet  if  true  in 
this,  they  must  be  so  in  all  others,  where  the  trade  and  per- 
ions  insured,  are  foreign. 

In  Lavabre  v.  Wilson^  {Doug.  284,)  the  insurance  was 
on  a  French  ship,  and  the  voyage  was  described  as  follows  : 
"At  and  from  Port  L'Orient  to  Pondicherry,  Madras,  and 
China,  and  at  and  from  thence  back  to  the  ship's  port,  or 
ports  of  discharge  in  France,  with  liberty  to  touch  in  the 
outward  or  homeward-bound  voyage,  at  the  Isles  of  France 
and  Bourbon,  and  at  all  or  any.other  place  or  places  what  or 
wheresoever ;"  and  the  policy  contained  this  additional 
clause :  "  and  it  shall  be  lawful  for  the  said  ship,  in  this 
voyage^  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  as  well  on  this  side  as  on  the 
other  side  of  the  Cape  of  Good  Hope,  without  being  deemed 
a  deviation."  The  ship  arrived  at  Pondicherry,  but  instead 
of  proceeding  to  China,  sailed  from  thence  to  Bengal,  and 
returned  to  Pondicherry.  It  was  insisted  on  the  part  of  the 
underwriters  that  the  voyage  to  Bengal  (which  was  wholly 
oat  of  the  course  of  a  voyage  from  Pondicherry  to  China) 
was  a  deviation  by  which  they  were  discharged.  In  reply, 
the  counsel  for  the  plaintiff  contended  that  the  voyage  to 
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Bengal  was  authorized  by  the  express  words  of  the  policy 
which  gave  a  general  liberty  of  touching  at  all  places  what- 
soever, and  that,  by  the  operation  of  these  words,  the  voyage 
to  Bengal  was  as  much  a  part  of  the  voyage  insured  as  if  it 
had  been  expressly  named.  Lord  Mansfield,  however,  inti- 
mated a  clear  opinion  that  the  general  words  were,  by  the 
expressions  of  "  in  the  outward  and  homeward-bound  voy- 
age," and  "  in  this  voyage,"  so  restrained  as  to  mean  "  all 
places  whatsoever  in  the  usual  course  of  the  voyage  to  and 
from  the  places  mentioned  in  the  policy ^^^  and  the  counsel 
for  the  plaintiff,  yielding  at  once  to  this  intimation,  abandon- 
ed wholly  this  ground  of  recovery.  No  attempt  whatever 
was  made  to  prove  that  the  voyage  to  Bengal  was  justified 
by  a  known  usage,  that  could  operate  to  enlarge  the  con- 
struction of  the  policy,  nor  was  the  existence  of  any  such 
usage  alleged  or  pretended,  but  the  deviation  was  attempted 
to  be  excused  upon  the  sole  ground  of  necessity.  It  is  pos- 
sible, indeed,  that  Mr.  Marshall  meant  to  refer  to  this  case 
merely  as  proving  that  the  usual  construction  of  *'  a  liberty 
to  touch,"  is  applicable  to  policies  on  foreign  vessels,  and  not, 
as  evidence,  that  this  construction  cannot,  in  such  cases,  be 
varied  by  a  usage  not  expressly  made  known  to  the  imder- 
writer.  If  so,  this  latter  assertion  is  destitute  even  of  a 
claim  to  authority. 


Note  XIV. 


Long  V.  Allen,  (2  Parky  797.  Marsh.  661.  4  Doug. 
276.)  The  insurance  was  on  goods  at  and  from  Jamaica  to 
London,  and  the  ship  was  warranted  to  depart  with  convoy, 
and  to  sail  on  or  before  the  1st  of  August.  She  sailed  be- 
fore the  1st  of  August,  but  without  convoy,  so  that  the  un- 
derwriters were  discharged  from  the  risks  of  the  voyage. 
The  action  was  for  a  return  of  premium,  and  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
on  the  preceding  facts  and  on  the  express  finding  of  the 
jury,  "  That  it  was  the  cojistant  and  invariable  usage  in 
insurances  at  and  from  Jamaica  to  London,  warranted  to 
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depart  with  convoy,  or  to  sail  on  or  before  a  certain  day, 
to  return  the  premium,  deducting  one  half  per  cent,  if  the 
ship  sailed  without  convoy,  or  after  the  day  prescribed." 
The  Court,  affirming  the  verdict,  decided  that  the  usage  en- 
titled the  plaintiff  to  recover.  Lord  Mansfield  was  clearly  of 
opinion  that  the  difficulties  of  apportioning  a  premium,  that 
by  the  terms  of  the  policy  is  entire,  are  cured  when  an  ex- 
press usage  is  found  ;  and  Mr.  Justice  BuUer  said,  ''  The 
counsel  for  the  defendant  did  right  to  make  the  chief  ques- 
tion, whether  any  evidence  of  this  usage  ought  to  have  been 
received.  In  mercantile  cases  from  Lord  Holt's  time,  and  in 
policies  of  insurance,  in  particular,  a  great  latitude  of  con- 
struction as  to  usage  has  been  admitted.  By  usage  places 
come  within  the  policy  that  are  not  within  the  words. 
Usage  explains  and  even  controls  the  policy.  The  usage 
here  found  by  the  jury  is  universal,  and  though,  in  some 
cases,  half  per  cent  is  a  small  premium  for  the  risk  *at,'  yet 
the  underwriters  are  aware  that  it  is  so,  and  no  inconveni- 
ence can  result  from  it." 

Mr.  Phillips  contests  the  propriety  of  Mr.  J.  BuUer's  lan- 
guage, that  a  usage  may  even  control  the  policy,  and  says 
that  "  it  is  a  well  established  principle  that  usage  cannot 
control  and  set  aside  what  appears  by  the  policy,  to  be  the 
plain  intention  of  the  parties."(a)  But  this  objection,  as  is 
evident  from  the  cases  that  Mr.  Phillips  subsequently  cites, 
is  founded  on  a  misconception  of  the  meaning  in  which  the 
word  "  control"  is  used  by  Mr.  J.  BuUer.  Certainly  a  usage 
cannot  be  admitted  to  contradict  the  policy,  to  expunge  any 
of  its  word,  or  give  to  them  a  meaning  that  they  are  not 
capable  of  expressing ;  but  to  control,  does  not  necessarily 
imply  to  contradict.  The  distinction  made  by  Mr.  J.  Buller 
between  "  explaining"  and  "  controlling"  really  exists,  and 
bis  language  is,  therefore,  perfectly  accurate.  Where  the 
words  to  be  interpreted  are  indeterminate  or  ambiguous,  the 
usage  explains  them;  but  when  they  convey  a  definite 
meaning  that  the  court  would  be  bound  to  adopt,  or  their 
construction  has  been  settled  by  law,  the  usage  controls 


(a)  1  Phill.  612. 
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them ;  and  in  these  cases  it  does  set  aside  what,  judging 
alone  from  the  terms  of  the  policy  or  the  rule  of  the  law, 
was  the  plain  intention  of  the  parties  ;  but  in  controlling,  the 
usage  does  not  contradict  the  words — it  merely  varies,  by 
restraining  or  enlarging,  their  application. 

Homer  v.  Dorry  (10  Mass.  26.)  The  action  was  on  a 
promissory  note,  given  on  an  insurance  of  goods  and  pro- 
ceeds, out  and  home,  and  the  payment  of  the  whole  amount 
was  resisted  upon  the  ground,  that  the  risks  of  the  home- 
ward voyage  had  never  attached,  as  the  vessel  returned 
without  a  cargo.  It  was  proved  to  be  the  invariable  prac- 
tice in  all  the  insurance  offices  in  Boston,  public  and  private^ 
to  return  a  portion  of  the  premium  on  such  policies,  whea 
the  vessel  returned  without  any  cargo  belonging  to  the  as- 
sured, and  that  one  half,  except  one  per  centum  or  one  half 
per  centum,  is  returned,  unless  a  greater  portion  of  the  risk 
was  applicable  to  the  outward  [than  to  the  homeward  voy- 
age, in  which  case,  the  sum  returned  was  conformed  to  the 
estimated  risk.  The  usage  thus  proved  was  liable  to  insu- 
perable objections.  It  was  indefinite,  and  it  was  local :  it 
provided  no  certain  rule.  The  insurer  might  deduct  from 
the  half  he  returned  one  per  cent  or  one  half  per  cent,  and, 
if  he  chose  to  estimate  the  risks  of  the  outward  as  greater 
than  those  of  the  homeward  voyage,  the  amount  to  be 
returned  seems  to  have  rested  in  his  sole  discretion.  So  the 
usage,  for  aught  that  appeared,  was  limited  to  Boston,  and 
did  not  extend  to  the  other  ports  of  Massachusetts ;  and  it 
was  justly  observed  by  the  counsel  for  the  plaintiff  that  if 
a  usage  was  to  be  admitted  at  all,  it  ought  to  be  the  usage 
of  the  state,  not  that  of  a  single  port ;  but  it  was  not  upon 
these  grounds,  or  either  of  them,  that  the  Supreme  CJourt  of 
Massachusetts  overruled  the  defence  founded  on  the  usage^ 
but  they  confined  themselves  to  saying — "  The  law  applica- 
ble to  this  case  is  plain,  well  settled,  and  generally  under- 
stood. Evidence  of  custom  and  usage  is  useful  in  many 
cases  to  explain  the  intent  of  parties  to  a  contract ;  but  the 
usage  of  no  class  of  citizens  can  be  sustained  in  opposition 
to  principles  of  law."  That  this  last  position,  in  the  sense 
in  which  it  was  applied  by  the  court,  is  erroneous,  is  shown 
in  the  text,  and  in  \  subsequent  note,  (Note  XXII.)  and  the 


\  II.  p.  I.]  Proofs  and  Illustrations.  347 

ioD,  looking  at  the  grounds  on  which  it  was  placed,  it 
>t  be  denied,  is  irreconcilable  with  that  of  Lord  Mans- 
and  the  King's  Bench  in  Lotig  y.  Allen,  which  was 
ited  or  referred  to  either  by  the  counsel  or  the  court. 
wman  v.  Cazalet,  -(2  Park,  900.  Marsh.  763.)  The 
IT  was  upon  a  cargo  of  fish  from  Newfoundland,  to 
Murt  of  Spain,  Portugal,  or  Italy.  The  ship  met  with 
ireather,  and  put  into  Alicant  and  Lieghorn  to  repair, 
captain,  who  was  also  owner,  presented  a  petition  to 
3mmercial  court  of  Pisa,  to  adjust  the^  general  average, 
the  ground  that  he  had  put  in  for  the  benefit  of  all 
tmed.  The  court  of  Pisa  adjusted  the  loss  by  charging 
&rgo  at  its  full  value,  but  the  ship  only  at  one  half,  and 
eight  at  one  third,  and  also  charged  as  part  of  the  ge- 
average,  the  seamen's  wages,  and  provisions  while  in 
The  question  was,  whether  the  plaintifi*,  who,  as 
r  of  the  cargo,  had  been  compelled  to  pay,  by  the  sen- 
of  the  court  at  Pisa,  a  much  larger  sum  than  he  would 
been  bound  to  pay  by  the  law  and  usages  of  England, 
mtitled  to  recover  the  same  sum  from  the  defendant, 
nderwriter ;  and  to  prove  that  by  usage  he  was  so  en- 
,  several  insurance  brokers  were  ccdled,  who  said,  that 
peated  instances  they  had  adjusted  averages  under  simi- 
sntences  of  the  court  of  Pisa,  and  that  the  under- 
rs  had  always  paid  them.  Mr.  Justice  Buller,  in  ad- 
ing  the  jury,  said — '^  On  the  general  law,  the  plaintiff 
d  fail,  but  in  all  matters  of  trade,  usage  is  a  sacred 
'•  I  do  not  like  these  foreign  settlements  of  average, 
h  make  the  underwriter  liable  for  more  than  the  stan- 
of  English  law ;  but  if  you  are  satisfied  it  has  been 
lage  upon  the  evidence  given,  it  ought  not  to  be  sha- 
'  The  plaintiffaccordingly  obtained  a  verdict.  I  cite  this 
SB  illustrating  the  effect  of  a  usage  in  superseding  an 
lished  principle  of  law ;  but  I  consider  it  as  now  settled, 
i  general  average  as  adjusted  at  the  ship's  ports  of  des- 
oni  according  to  the  law  or  usage  of  the  place,  is  bind- 
ipon  the  parties  and  the  insurer,  without  evidence  of  a 
sponding  usage  in  the  settlement  of  losses.  Simonds 
ThUe,  (2  B.  ^  a  805.)  Dalglish  v.  Davidson,  (5  D. 
I,  6.)  Depau  v.  Ocean  Ins.  Co.,  (6  Cowen^  63.) 
ng  V.  N.  Y.  F.  Ins.  Co.,  (11  Johns.  323.) 
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Vallance  Y.  Dcwar,  (1  Camp.  503.)  This  policy  was  on 
a  ship,  freight,  and  cargo,  "  lost  or  not  lost,  at  and  from  any 
port  or  ports  in  Newfoundland,  to  one  port  of  discbarge  in 
Portugal,  or  to  any  port  or  ports  in  the  United  Kingdom." 
The  ship  arrived  at  Newfoundland  in  June,  and  was  em- 
ployed in  banking,  that  is,  in  fishing  on  the  banks  imtil  the 
13th  of  October,  when  she  began  to  take  in  her  homeward 
cargo.  She  sailed  for  England  on  the  22d  of  December,  and 
foundered  soon  after  in  a  gale  of  wind.  The  defence  was, 
that  the  underwriters  had  not  been  informed  that  the  ship 
was  to  be  employed  in  banking  while  at  Newfoundland,  and 
that  by  the  banking,  the  risk  was  greatly  increased,  as  the 
policy  being  '^  lost  or  not  lost,  at  and  from,"  attached  imme- 
diately upon  the  ship's  arrival  at  Newfoundland  ;  and  even 
if  it  did  not,  from  the  delay  occasioned  by  the  banking,  the 
voyage  home  was  turned  from  a  summer  into  a  winter  one. 
It  was  also  insisted,  that  whatever  might  be  the  construction 
where  the  insurance  is  on  cargo  only,  which  attaches  from 
the  time  the  cargo  is  loaded,  a  policy  upon  a  ship  ''at  and 
from,"  must  attach  upon  her  first  being  moored,  in  good  safe- 
ty, at  the  place,  where  the  risk  is  to  commence ;  and  that  no 
usage  could  control  words  so  explicit.  The  reply  to  this  de- 
fence was,  that,  according  to  the  established  usage  of  the 
Newfoundland  trade,  ships,  after  their  arrival  upon  the  coast, 
are  either  employed  in  banking,  or  make  an  intermediate 
voyage  to  some  adjacent  port,  before  they  begin  to  take  in 
their  homeward  cargo ;  and  that  of  this,  as  of  every  other 
usage  of  trade,  the  underwriters  were  bound  to  take  notice ; 
and  several  witnesses,  long  acquainted  with  the  Newfound- 
land trade,  were  called,  who  proved  the  usage  to  be  as  stated. 
It,  however,  appeared  from  the  testimony,  that  ships  some- 
times found  cargoes  of  fish  ready  cured  on  their  arrival,  and 
that,  in  such  cases,  there  was  no  delay  from  banking  or  an  in- 
termediate voyage  ;  and  upon  this  evidence,  it  was  objected, 
that  the  usage  as  proved  was  not  uniform ;  and  hence  the 
underwriters  were  not  bound  by  it.  Lord  EUenborough : 
"  The  rule  is,  that  the  broker  must  communicate  what  is  in 
the  special  knowledge  of  the  assured,  not  what  is  in  the  mid- 
dle between  them  and  the  underwriters.  He  is  not  boimd  to 
make  a  laborious  disclosure  of  what  is  known  to  all.    Is  it 
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notorious^  then,  that  ships  in  this  trade,  are  either  employed 
in  banking,  or  take  an  intermediate  voyeige  ?  If  so,  it  must 
be  presumed  to  be  equally  in  the  knowledge  of  both  parties. 
According  to  the  general  import  of  the  words  *  at  and  from,' 
the  policy  would  attach  upon  the  ship's  first  mooring  in  a 
harbor  on  the  coast :  but  it  doubtless  may  be  explained  dif- 
ferently by  usage  ;  and  as  between  these  parties,  the  policy 
must  be  taken  to  be  the  same  as  if  it  had  been  expressed  to 
attach  upon  the  expiration  of  the  banking  or  intermediate 
▼oyage.  The  underwriters  were  not  liable  for  any  ante- 
cedent loss,  and  cannot  complain  of  what  was  previously 
done  as  a  deviation.  Although  there  should  be  exceptions  to 
the  usage,  that  would  be  immaterial.  Things  are  presumed 
to  go  on  in  their  ordinary  course ;  and  if  an  usage  be  general, 
though  not  uniform,  the  underwriters  are  bound  to  take  no- 
tice of  it."  A  verdict,  under  this  charge,  was  given  for  the 
plaintiflT.  I  would  observe  upon  this  case,  that  the  instances 
in  which  ships  found  cargoes  prepared  for  tliem  on  their  ar- 
rival, could  riot  be  fairly  considered  as  breaking  the  uniform- 
ity of  the  usage,  if  it  was  followed  by  all,  who  from  the 
want  of  an  immediate  cargo,  were  forced  to  delay  the  voyage 
insured.  It  was  only  to  the  last,  that  the  usage  could  apply. 
The  first  were  not  placed  in  circumstances  to  render  its  ob- 
servance necessary  or  excusable.  The  usage  properly  de- 
tcribed  was  a  usage  for  all  vessels  not  finding  cargoes  on 
their  arrival,  to  engage  in  banking  or  an  intermediate  voyage ; 
and  thus  described,  it  was  uniform. 

The  case  of  Ougier  v.  Jennings^  which  is  referred  to  in 
the  text,  and  was  much  relied  on  in  Vallance  v.  Dewar^  will 
be  fully  stated  in  a  subsequent  note,  as  bearing  more  mate- 
rially on  another  branch  of  the  subject. 

Kingston  v.  Knibbs^  (1  Camp.  508,  note.)  The  insu- 
rance was  on  a  ship  at  and  from  Oporto  to  London.  The 
ship,  having  taken  in  a  portion  of  her  cargo  within  side  the 
bar  of  Oporto,  went  outside  to  take  in  the  remainder,  when 
•he  was  driven  out  to  sea  in  a  gale  of  wind,  and  captured. 
The  defence  was,  that  the  underwriters  had  not  been  inform- 
ed that  she  was  to  take  in  any  part  of  her  cargo  outside  the 
bar.  But  several  witnesses  stated  that  it  is  usual  for  vessels 
to  do  so  at  Oporto,  when,  from  the  state  of  the  river,  they 
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cannot  conveniently  load  entirely  within  the  bar ;  and  though 
it  appeared  that,  in  policies  at  and  from  Oporto,  liberty  is 
sometimes  expressly  given  to  load  on  either  side  of  the  bar. 
Lord  EUenborough  held,  that  the  underwriters  were  bound  of 
themselves  to  take  notice  of  the  usage,  and  the  plaintiff  had 
a  verdict. 

This  case  is  not,  properly,  referable  to  the  present  head,  but, 
I  have  deemed  it  expedient  to  give  it,  for  the  sake  of  a  distinc- 
tion, which  it  suggests.  The  policy  contains  no  provision  as 
to  the  mode  in  which  the  vessel  shall  take  in  her  cargo,  but 
there  is  an  implied  warranty — in  other  words  it  is  a  rule  of 
law — that  she  shall  follow,  in  this  respect,  the  established 
usage  at  her  port  or  place  of  departure.  Hence,  where  a 
question  arises  on  this  subject,  evidence  to  show  the  usage 
must  of  necessity  be  admitted ;  but  the  effect  of  the  evidence 
is  only  to  determine,  not  to  vary  or  supersede,  the  application 
of  the  rule  of  law.  These  cases,  therefore,  bear  a  direct  ana- 
logy to  those  in  which  extrinsic  proof  is  admitted  to  fix  the 
application  of  indeterminate  words,  not  to  thoSe  in  which  a 
usage  is  allowed  to  vary  the  plain  import  of  the  policy,  or 
supersede  a  known  rule  of  law  ;  consequently,  the  evidence 
is  not  required  to  be  of  the  same  character  and  form.  Where 
the  attempt  is  to  alter  the  plain  construction  of  the  policy,  by 
evidence  of  a  use  and  practice  between  the  assurers  and  the 
assured,  I  apprehend,  that  even  a  few  instances  in  which,  by 
the  express  words  of  former  policies,  the  existence  of  such  a 
usage  had  been  negatived,  would  be  sufficient  to  disprove  its 
validity.  They  would  divest  it  of  that  uniformity  which  in 
this  case  the  law  requires. 


Note  XV. 


P.  205,  §  51.  The  reader  will  recollect  that  in  Coggeshall 
v.  7%fi  Amer.  Ins.  Co.,  {Sup.  Note  12,)  the  construction  sup- 
ported in  the  text  was  given  to  a  time  policy  upon  goods.  The 
following  case  is  a  still  more  decisive  authority — MUward  v. 
Hubbert,  (3  Ad.  ^  Ellis,  N.  S.,  120.)  The  policy  was  upon 
timci  and  the  action  was  brought  by  a  ship-owner  to  recover 
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from  his  insurer  a  general  average  loss  arising  from  a  jettison 
of  goods  stowed  upon  deck.  A  plea  in  bar,  which  was  de- 
murred to,  assumed  that,  in  no  case  whatever,  can  the  under- 
writer be  liable  for  a  direct  or  consequential  loss  of  goods 
stowed  upon  deck.  Upon  the  argument,  the  counsel  for  the 
underwriter  contended,  that  it  was  no  answer  to  the  plea  to 
affirm,  that  the  loading  of  goods  upon  deck  might  be  war- 
ranted by  a  particular  usage,  because  the  underwriter  of  a 
ship,  upon  a  time  policy,  cannot  be  bound  to  take  notice  of 
the  custom  in  every  possible  voyage  that  the  ship  might 
undertake ;  to  which  the  Solicitor  General  (Sir  W.  W.  Follet,) 
for  the  plaintiff  replied,  that  the  rule,  that  the  insurer  is  bound 
to  take  notice  of  all  customary  risks,  is  just  as  applicable  to  a 
time  policy,  as  to  any  other ;  that  the  party  who  insures  a 
ship  on  time  undertakes  the  risk  upon  all  voyages — his  con- 
tract is,  therefore,  tiie  same  as  it  would  be,  if  all  the  voyages, 
that  can  be  performed  in  the  time,  were  expressly  mentioned 
in  the  policy.  Lord  Denman,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  takes  no  explicit  notice  of  this  question,  but, 
in  deciding  that  the  plea  was  an  insufficient  bar,  because  the 
stowing  of  goods  on  deck  might  well  be  justified  by  the  par- 
ticular usage  of  the  trade  in  which  the  vessel  was  employed, 
he  plainly  repudiates  the  distinction  on  which  the  counsel  for 
the  underwriter  relied ;  so  that  the  judgment  of  the  court  was, 
in  effect,  a  determination,  that  the  usage  of  any  and  every  trade 
in  which  a  vessel,  insured  by  a  time  policy,  may  happen 
to  be  employed,  may  be  given  in  evidence  to  charge  the 
insurer. 
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§  52.  I  shall  now  proceed  to  inquire  into  the  con- 
stituent qualities  and  essential  requisites  of  a  valid 
usage ;  an  inquiry  that,  as  it  embraces  all  the  differ- 
ent kinds  of  usage,  it  was  proper  to  defer,  until  the 
rules  distinctively  applicable  to  each,  had  been  fully 
stated  and  explained.  The  true  and  sole  object  of 
the  introduction  of  a  usage,  we  have  already  seen, 
is  to  discover,  in  order  to  effectuate^  the  probable  in- 
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tentions  of  the  parties ;  and  hence  the  character  of 
the  usage  must  be  such  as  to  raise  and  warrant  the 
presumption,  that  it  was  known  to  the  parties,  and 
was  in  fact  adopted  by  them  as  the  basis  of  their  . 
contract ;  or,  as  it  is  more  commonly  expressed,  that 
their  contract  was  made  in  reference  to  its  existence. 
Those  qualities  and  conditions,  therefore,  of  a  usage, 
upon  the  existence  of  which  the  validity  of  this  pre- 
sumption depends,  are  its  essential  requisites,  and 
to  ascertain  and  define  these,  is  the  object  of  our 
present  inquiry.  Before  I  proceed  to  this  inquiry, 
however,  it  is  proper  to  remark,  that  the  observations 
I  shall  submit,  are  intended  to  refer  exclusively  to 
those  cases  in  which  the  effect  of  the  usage  is  to  vary 
the  construction,  that  it  would  otherwise  be  the  cer- 
tain duty  of  the  court  to  adopt,  or  to  supersede  a 
rule  of  law,  that  otherwise  would  certainly  be  ap- 
plied. Where  the  words  or  clause  to  be  interpreted 
are  indeterminate  or  ambiguous,  or  the  rule  of  law 
proper  to  be  applied,  doubtful  and  unsettled,  much 
slighter  evidence,  than  is  necessary  to  be  required, 
in  the  cases  I  have  mentioned,  may  doubtless  be  ad- 
mitted, to  control  and  fix  the  hesitating  judgment  of 
the  court ;  since  upon  this  supposition,  the  interpre- 
tation or  rule  that  the  evidence  may  suggest,  if 
just  as  consistent  as  any  other  with  the  terms  of  the 
policy,  is  one,  that  the  judge,  had  no  such  evidence 
been  given,  with  entire  propriety  might  have  adopt- 
ed. A  few  instances,  therefore,  in  cases  thus  doubt- 
ful and  balanced,  in  which  a  particular  interpreta- 
tion or  rule  has  been  followed,  although  wholly  in- 
sufficient to  constitute  a  usage,  in  the  proper  sense 
of  the  term,  may  yet  be  sufficient  to  give  a  prepon- 
derance to  the  scale  into  which  they  are  cast ;  nor 
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am  I  prepared  to  say,  that  in  these  cases,  a  judge, 
doubtful  in  his  own  mind,  and  anxious  to  arrive  at 
a  just  conclusion,  may  not  with  propriety  listen  even 
to  the  opinions  of  witnesses  of  experience  and  skill, 
conversant  with  insurance ;  not  indeed  as  evidence, 
but  with  a  view  to  assist  the  exercise  of  his  own 
judgment.  It  may  well  happen,  that  the  reasons 
which  such  witnesses  assign  for  their  opinions,  al- 
though they  might  not  readily  have  occurred  to  the 
mind  of  the  judge,  are  satisfactory  in  themselves, 
and  perhaps  conclusive ;  and  hence,  while  he  re- 
jects the  opinions,  as  evidence  to  be  submitted  to 
the  jury,  he  may  yet  consistently  adopt  the  reasons, 
upon  which  they  are  founded,  as  the  grounds  of  his 
own  decision.  It  is  certain,  at  least,  that  a  course 
resembling  this  was  frequently  followed  by  Lord 
Mansfield,  whom,  it  is  not  extravagant  to  represent, 
as  the  founder  of  our  commercial  law.(a) 

§  53.  It  is  indeed  intimated  by  Mr.  Marshall, 
that  it  is  only  when  the  construction,  or  law,  is 
doubtful,  that  evidence  of  a  usage  can  with  propri- 
ety be  received  at  all ;  and  it  must  also  be  confessed, 
that  his  language  on  this  subject  has  been  adopted 
by  judges  of  deserved  reputation  and  high  author- 
ity.(&)     But  that  this  opinion  is  erroneous,  is  mani- 


(a)  Note  XVI.  Bean  v.  Stupart,  {Dmig,  13.)  Eden  v.  Parkinson, 
(Doug.  732.)  Bermond  v.  Woodbridge,  {Doug.  783.)  Gardner  v. 
Croudale,  (2  Burr.  906.)     Lewis  v.  Rucker,  (2  Burr  1168.) 

(6)  "  Where  the  law  is  clear,  it  must  prevail ;''  (Marsh.  707.)  Mr.  J. 
Washington,  in  Wintlirop  v.  Union  Ins.  Co.  (2  Wash.  C.  C.  R.  7  ;)  and 
Bfr.  Chancellor  Walworth,  in  Dow  v.  Whetten,  (8  Wend.  160.)  Mr. 
Phillips  also  says,  **  The  resort  to  usage  for  a  construction,  presupposes  a 
question  to  be  determined ;  for  if  the  language  of  a  policy  be  plain,  beyond 
all  question,  there  is  no  need  of  any  proof  of  a  usage ;  nor  if  the  Jaw  be 
weU  setUed."    {PhU.  48.) 
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fest  from  the  instances  that  have  been  already  cited ; 
and  upon  an  examination  of  the  decisions  it  will 
appear,  that  in  a  large  majority  of  the  cases,  the 
effect  of  the  usage,  as  proved,  was  to  set  aside  a 
construction,  or  supersede  a  rule,  that  the  court 
must  otherwise,  of  necessity,  have  followed.  Thus, 
where  a  vessel  is  insured  with  <'  liberty  to  touch^  at 
a  particular  port,  it  is  the  settled  construction  of  the 
clause,  that  if  the  vessel  stay  and  trade,  instead  of 
merely  touching  at  the  designated  port,  it  is  a  de- 
viation that  discharges  the  insurer ;  yet  if  in  a  par- 
ticular trade,  it  is  proved  to  be  the  usage,  that  ves- 
sels insured  under  such  a  policy,  are  allowed  to  take 
in  a  cargo,  of  in  other  words,  stay  and  trade,  and 
not  merely  touch,  the  usage  enlarges  the  license  as 
expressed  in  the  policy,  and  gives  to  its  words  a 
meaning,  that  otherwise  could  not  have  been  ascribed 
to  them.  The  usage,  therefore,  overrules  and  sets 
aside  a  plain  and  settled  construction. (a) 

Thus  also :  The  rule  of  law  is  established  and 
certain,  that  authorizes  the  insurer  to  retain  the 
whole  of  the  premium,  where  the  risks,  when  indi- 
visible, have  commenced ;  but  where  there  is  a 
known  usage,  in  a  particular  trade,  for  the  under- 
writers to  return,  in  certain  cases,  a  portion  of  the 
premium,  which  by  law  they  might  have  retained, 
the  usage,  we  have  already  seen,  has  itself  the 
force  of  law,  and  creates  an  exception  from  the 
general  rule  that  the  court  are  bound  to  admit.(&) 
The  law  is  clear,  yet  the  usage  prevails. 

So,  in  the  cases  where  a  usage  is  applied  to  limit 


(fl)  Urquhart  v.  Barnard,  (1  Taunt,)  460.)    Note  XII. 
(b)  Long  V.  Men,  (2  Park,  7970    Sup.  Note  XIV.  244. 
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the  application  of  general  words,  whether  by  show- 
ing their  commercial  meaning,  or  their  practici&I  in- 
terpretation, there  is  no  question  upon  the  language 
of  the  policy ;  it  is  plain  and  unambiguous,  and  the 
invariable  effect  of  the  evidence  is,  therefore,  to  al- 
ter the  construction  that  the  court  would  otherwise 
have  been  bound  to  adopt.  General  words,  such 
as  "  corn,"  "  roots,"  and  others  of  similar  extent, 
although  capable  of  application  to  a  great  variety 
of  subjects,  are  not,  for  that  reason,  indeterminate 
or  ambiguous  ;  but  their  meaning,  when  the  inten- 
tion of  the  parties  to  use  them  in  a  restricted  sense, 
is  neither  apparent  from  the  context,  nor  rendered 
•o  by  extrinsic  proof,  however  numerous  may  be 
the  'individual  subjects  they  embrace,  is  dejfinite 
and  certain ;  and  it  is  in  this  their  known  and  es- 
tablished sense  that  the  court  would  be  bound  to 
understand  and  apply  them.  Similar  remarks  will 
be  found  to  apply  to  nearly  all  the  reported  cases, 
and  it  may,  therefore,  be  stated,  as  their  general  and 
necessary  result,  that  a  usage,  sufficiently  and  clearly 
proved,  has  a  controlling  effect,  to  vary  the  plain 
import,  or  settled  construction,  of  the  words  of  the 
policy ;  or  to  prevent  the  application  of  an  established 
role  of  law,  by  which  the  rights  of  the  parties,  under 
their  contract,  would  otherwise  be  determined.(a) 
It  is  plain,  however,  that  in  cases  where  the  inten- 
tion of  the  parties,  or  the  rule  of  law  proper  to  be 
applied,  would  otherwise  be  considered  as  manifest 
and  certain,  the  evidence  hy  xchich  a  different  in^ 


(tf)  Preston  V.  Greenwood  Ins.  Co.  (4  Doug.  28.)     Lord  Mansfield 
mj9t  ^  Usage  is  always  considered  in  policies  of  insurance  even  when  no 
difficulty  arises  on  the  words  themselves,"  evidently  meaning,  even  when 
tbe  wolds  and  the  construction  are  plain  and  unambiguousi 
VOL.  X.  83 
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tent  or  rule  is  to  be  substituted,  should  be  so  clear, 
positive,  and  full,  as  to  produce,  by  its  necessary 
effect,  the  entire  conviction  of  a  reasonable  mind. 
Where  the  question,  whether  the  usage  is  such  as 
to  justify  the  presumption,  that  the  contract  was 
made  in  reference  to  its  existence,  remains  in  doubt, 
the  interpretation  that  the  words  suggest,  or  the 
rule  that  the  law  prescribes,  should  always  be 
admitted  to  prevail.  The  substituted  intent  or  role 
should  be,  at  least,  as  certain  as  that  it  seeks  to  dis* 
place.  That  is,  it  should  be  as  certain  upon  the  em- 
dence,  as  the  other  on  the  face  of  the  policy.(a) 

§  54.  It  is  to  be  collected  from  the  decisions, 
that  in  these  cases,  a  usage,  that  can  alone  alone  be 
allowed  to  control  the  interpretation  of  the  policy, 
or  vary  the  legal  rights  of  the  parties,  must  be  general^ 
uniform  J  notorious  y  reasonable;  and  consistent  with 
the  terms  of  the  policy,  and  to  a  certain  extent  with 
the  rules  of  law.  I  do  not  mean  to  affirm  that,  in 
any  single  case,  all  these  are  stated  as  the  neces- 
sary properties  of  a  valid  usage,  or  that  in  any,  the 
terms,  used  to  describe  them,  have  been  defined  with 
the  precision  they  will  be  found  to  require.  It  is 
only  from  an  attentive  consideration  and  comparison 
of  all  the  cases,  that  these  essential  requisites  of  a 
usage  can  be  deduced,  and  it  is  by  the  same  pro- 


(a)  In  Edie.  v.  The  East  India  Comp.,  (2  Burr.  1221,)  where  the  usage, 
had  it  prevailed,  would  have  set  aside  a  general  rule  of  law.  Lord  Mans- 
field says,  that,  *'  upon  the  trial  he  recommended  to  the  jury  to  consider 
well  of  the  evidence,  and  if  they  found  a  usage  so  established  and  settled 
amongst  merchants  and  traders  as  to  be  clear  avd  plain  beyond  doubt,  then 
they  might  find  a  verdict  for  the  defendants,  but  if  they  were  doubtful  of 
the  usage,  or  it  appeared  to  them  not  to  be  clearly  and  fully  established, 
they  ought  to  find  for  the  plaintifl^/'  The  observations  of  Mr.  J.  Stoty,  in 
Trott  v.  Wood,  are  to  the  same  effect.  (Note  XIX.)  Vide  also  ^ 
judicious  observations  of  Mr.  Philips,  2  Phil.  733. 
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ceBs,  that  we  must  ascertain  the  sense  in  which  the 
terms,  used  to  describe  them,  are  properly  to  be 
understood.  The  observations  I  shall  make  are 
to  be  considered  as  the  result  of  such  a  comparison. 

§  55.  The  usage  must  he  general.  The  word 
general  is  used  in  various  senses.  It  is  used  in 
reference  to  places  as  well  as  persons.  In  the  first 
sense,  it  is  opposed  to  ''  local/'  in  the  second,  to 
"partial."  In  another  sense,  it  embraces  the 
whole  of  the  subjects  to  which  it  relates,  and  is  op- 
posed to  "special "  or  "particular."  Thus  a  gene- 
ral law,  is  a  law  embracing,  in  the  scope  of  its  ap- 
plication, the  whole  community,  as  distinguished 
from  a  law,  applying  only  to  a  particular  class  or 
classes.  It  is  in  one  or  more  of  these  senses,  that 
the  word  will  be  found  to  apply  to  the  different 
kinds  of  usage  ;  its  application,  in  each  case,  de- 
pending on  the  nature  and  extent  of  the  usage. 

When  the  alleged  usage  relates  to  the  commer- 
cial meaning  of  a  word,  as  distinguished  from  its 
popular  sense,  I  apprehend,  it  must  be  general 
among  all  the  merchants  residing  in  the  same 
coantry,  subject  to  the  same  government,  and 
speaking  the  same  language,  who  are  engaged  in 
the  trade,  in  the  prosecution  or  transaction  of  which 
the  word  is  commonly  employed.  If  the  trade  is 
confined  to  a  single  port,  the  usage,  although  local, 
yet  if  general  in  respect  to  persons,  may  still  be 
valid ;  but  if  the  same  trade  is  carried  on  from 
several  ports,  the  usage  must  exist  in  all,  and  in 
each  must  be  followed,  if  not  by  all,  yet  by  so  large 
a  majority  of  the  persons  concerned  in  the  trade, 
that  its  prevalence  shall  constitute  a  rule,  to  which 
the  exceptions  are  few  and  occasional — for  such  is 
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the  meaning,  that  the  word,  "  general,"  when  not 
used  as  equivalent  to  universal,  properly  implies  and 
denotes.  A  merchant  of  Charleston,  effecting  in 
New- York  an  insurance  upon  "skins,"  would  not 
certainly  be  bound  by  a  restricted  and  technical 
sense  of  the  word,  generally  followed  by  the  im- 
porters of  skins  in  that  city,  if  the  word  continued 
to  be  used  by  the  importers  at  Charleston,  in  its 
true  and  largest  sense.  It  would  be  unjust  to  im- 
pute to  him  the  knowledge  of  a  usage  thus  limited 
and  local,  and  the  presumption,  that  his  contract 
was  made  in  reference  to  its  existence,  would  wholly 
fail.  For  the  same  reasons,  the  insurers  of  New- 
York  would  not  be  bound  by  the  technical  sense  of 
a  word,  as  distinct  from  its  popular  meaning,  adop- 
ted by  the  merchants  of  Boston  or  Philadelphia, 
when  the  assured  happens  to  belong  to  the  place 
where  the  usage  exists,  unless  the  word  had  a  ne- 
cessary connection  with  a  trade  which  they  had 
been  accustomed  to  insure,  and  which  was  carried 
on  exclusively  from  that  port. 

Similar  remarks  will  be  found  to  apply  to  a  usage 
of  trade,  in  the  proper  sense  of  the  term.  If  it  be 
general,  it  must  appear  to  be  followed  by  a  very 
large  majority  of  the  persons  and  vessels  engaged 
in  the  prosecution  of  the  trade,  and  when  that  trade 
is  carried  on  from  several  ports,  the  usage  must  be 
general  in  each.  Such  is  the  generality,  that  seems 
necessary  to  be  required,  in  all  cases,  where  the  par- 
ties are  to  be  charged  with  the  knowledge  of  a 
usage  from  the  mere  fact  of  its  existence.  When 
the  assured  resides  in  a  port  from  which  the  trade 
has  long  been  carried  on,  but  where  the  alleged 
usage  is  unknown,  or  partial  in  its  adoption,  it 
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woold  be  unreasonable  to  suppose  that  he  meant  to 
adopt  it,  as  the  basis  of  his  own  contract,  and  a 
usage,  which,  as  general,  is  not  binding  upon  the 
assured,  cannot  merely  as  suchf  be  binding  upon 
the  insurers,  although  other  circumstances  may  ex- 
ist, to  charge  them  with  notice  of  its  existence,  and 
the  intention  to  adopt  it.  It  is  not  meant,  for  ex- 
ample, to  deny  that  the  insurers  are  bound  in  all 
cases  by  a  usage,  generally  followed,  and  notorious, 
of  the  port  in  which  they  reside,  however  widely  it 
may  differ  from  the  general  usage  of  other  ports 
engaged  in  the  same  trade.  Their  residence,  where 
the  usage,  although  local,  is  otherwise  valid,  would 
doubtless  be  deemed  sufficient  evidence  of  their 
knowledge. 

$  56.  It  is  in  a  sense  widely  different  from  that 
which  has  been  stated,  that  the  word  '<  general"  is 
to  be  understood  in  reference  to  a  usage  in  the  in- 
terpretation of  the  policy,  or  superseding  a  rule  of 
law,  that  would  otherwise  be  applied.  In  these 
cases,  it  is  to  be  understood,  I  apprehend,  in  its 
proper  and  etymological  sense,  as  embracing,  not 
merely  a  majority,  but  all  the  persons  within  the 
jorisdiction  of  the  state  where  the  insurance  is 
made,  upon  whose  acts,  the  existence  of  the  usage 
depends.  A  usage  in  the  interpretation  of  the 
policy,  is  the  substitute  for  a  judicial  decision,  and 
that  which  supersedes  a  rule  of  law,  has  itself 
the  force  of  law,  in  the  cases  to  which  it  applies. 
Mow  it  is  an  essential  characteristic,  both  of  a 
judicial  decision  and  of  a  rule  of  law,  that  it  extends 
to  all  persons,  and  is  invariable  in  its  application  to 
mU  cases  exactly  similar  in  their  circumstances,  and 
it  seems  a  necessary  consequence,  that  the  substi- 
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tuted  usage  must  possess  the  same  character  and 
the  same  extent  of  obligation.  It  must  appear  to 
be  followed  by  all  persons  in  all  the  instances  to 
which  it  is  properly  applicable ;  and  where  there  are 
several  ports  in  the  same  state,  in  which  similar 
insurances  are  made,  the  usage  to  be  general,  must 
prevail  in  each.  Of  twenty  insurance  companies 
in  the  city  of  New- York,  should  it  appear  that 
fifteen  had  uniformly  followed  a  certain  rule  in  the 
settlement  of  particular  losses,  but  that  the  practice 
of  the  remaining  five  was  wholly  diflferent,  and  con- 
sonant to  the  interpretation  or  rule  that  the  Court, 
without  evidence  of  a  special  usage,  would  be 
bound  to  adopt;  the  usage,  although  embracing  so 
large  a  majority  of  the  insurers,  would  be  partial,  \ 
not  general.  It  would  bind  each  company  by  which 
it  was  adopted,  and  their  known  customers,  but 
certainly  would  not  be  binding  upon  the  dissenting 
companies,  nor  upon  strangers. 

It  is  not,  however,  necessary,  that  a  usage  in  the 
interpretation  of  the  policy,  or  superseding  a  rule 
of  law,  should,  in  the  United  States,  be  general,  in 
the  sense  of  extending  to  all  the  ports,  in  which 
policies  are  used,  in  the  same  form,  and  containing 
the  same  provisions.  It  is  sufiicient,  if  it  be  so 
within  the  jurisdiction  of  the  state  where  the  policy 
is  effected.  The  interpretation  of  the  policy,  and 
the  rules  to  be  followed  in  the  settlement  of  losses, 
depend,  in  all  cases, upon  the  municipal  law;  that  is, 
the  law  of  the  state  where  the  insurance  is  made, 
and  whether  the  evidence  of  that  law  be  derived 
from  usage  or  from  judicial  decisions,  can  make  no 
difference  in  the  application  of  the  principle.     It  is 
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tnie,  that  in  some  cases  a  usage  of  trade  in  one 
state,  by  which  I  mean  a  usage  of  trade  in  the  pro- 
per sense  of  the  term,  may  affect  the  construction  of 
a  policy  made  in  another,  and  such  is  the  effect, 
whenever  it  is  proved,  or  there  are  just  grounds  for 
presuming,  that  the  contract  was  made  in  reference 
to  the  usage  ;  but,  with  this  single  exception,  the 
construction  of  the  policy,  and  the  rules  to  be  fol- 
lowed, in  the  settlement  of  losses,  are  to  be  sought 
exclusively  in  the  laws  and  usages  of  the  state  where 
the  insurance  was  effected ;  and  these  alone  are 
presumed  to  have  been  in  the  contemplation  of  the 
parties.(a) 

§  57.  The  proposition  that  a  usage  must  be 
general,  in  order  to  bind  the  parties,  refers  exclu- 
sively to  the  cases  in  which  the .  knowledge  of  the 
parties,  and  their  intention  to  adopt  the  usage  are 
inferred  merely  from  the  fact  of  its  existence ;  but 
when  their  knowledge,  or  intentions,  are  established 
by  other  direct  or  circumstantial  proof,  their  con- 
tract will  be  governed  by  the  usage,  however  local 
or  partial,  in  reference  to  which,  it  is  proved  or  pre- 
sumed to  have  been  made.  Thus,  the  use  and 
practice,  as  between  themselves  and  (he  assured, 
even  of  a  single  insurance  company,  will  be  bind- 
ing, not  only  in  all  cases  upon  the  company,  but 
upon  all  such  persons  as  have  been  in  the  habit  of 
effecting  policies  at  their  office.  So,  by  parity  of 
reasoning,  a  local  usage  of  trade  may  be  binding 
upon   insurers   who  have   frequently  made  insu- 


(«)  Note  XVn.  Marsh.  166.  Cutter  v.  PoweU,  (6  Term,  320.)  Mar- 
tin T.  Del.  Im.  Co.,  (3  Wa$h,  C.  C.  -R.,  264.)  Trott  v.  Wood,  (1  Qallis, 
448.)    Crosby  v.  Fitch,  (12  Comi.  423.) 
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ranees  to  which  the  usage  woald  apply,  and,  haw- 
ever  local  or  partial,  may  be  the  usage,  the  insurers 
will  be  bound,  in  ail  cases,  when  the  intention  to 
follow  it  was  expressly  communicated,  and  the  poli- 
cy was  founded  upon  that  representation. (a) 

§  58.  The  usage  must  he  unifomtt  as  well  as 
general.  It  is  not  necessary  that  the  usage,  when 
it  is  a  usage  of  trade,  or  in  the  technical  application 
of  words,  to  be  uniform,  should  be  uniyersal ;  that 
is,  should  be  followed,  at  all  times,  by  all  persons 
or  vessels  concerned  or  employed  in  the  trade  to 
which  it  relates  ;  for  this  would  be  inconsistent  with 
the  meaning  which,  in  these  cases,  is  attributed  to 
the  word  general  :(b)  but  the  word  "  uniform"  cer- 
tainly denotes,  in  all  cases,  a  constancy  in  the  obser- 
vance of  the  usage  in  the  form  that  properly  be- 
longs to  it,  and  according  to  its  character  and  ex- 
tent. Thus  a  usage,  arising  from  the  acts  of  a  ma- 
jority of  the  persons  connected  with  a  particular 
trade,  must  be  constantly  observed  in  the  same  man- 
ner by  such  a  majority,  although  the  persons  com- 
posing that  majority  may,  doubtless,  vary.  The 
usage  must  preserve,  at  all  times,  its  essential  cha- 
racter. It  Aiust  not  now  be  general,  and  then  local 
or  partial,  be  followed  this  year  or  month,  and  aban- 
doned the  next.  To  render  it  uniform,  its  obser- 
vance must  be  without  interruption  in  time^  <Hr 
change  of  material  circumstances. 


(a)  Note  XVIII.  Gabay  v.  Lloyd,  (3  Bing.  793.)  Palmer  v.  Black- 
burne,  (1  Bing,  61.  2  Phil.  734.)  Vallance  v.  Dewar.  Ongier  v. 
Jennings  and  Kingston  v.  Knibbs,  (1  Camp.  505-8.) 

(b)  It  is  in  this  sense,  however,  that  the  word  is  used  by  Lord  EUeidx)- 
roagh,in  VaUanee  v.Dewar^  wherehesays  thatif  a  nsage  of  trade  be  ge* 
neral,  it  is  not  necessary  that  it  should  be  ^  uaiform."    Vide  Note  X¥« 
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Where  the  usage  settles  the  construction  of  the 
policy,  or  supersedes  a  rule  of  law,  its  constancy  of 
observance  to  render  it  binding,  it  has  been  alrea- 
dy stated,  must  be  invariable,  in  all  cases,  where  no 
other  evidence  is  given,  to  show  that  the  usage  was 
meant  to  be  adopted. (a) 

§  59.  The  reasons  why  a  usage  must  be  genera] 
V-uniform,  to  justify  the  presumption,  that  the  con- 
tract was  made  in  reference  to  its  existence,  are 
obvious  and  conclusive.  Where  the  usage  is  local, 
or  partial,  or  irregular ;  where  it  varies  in  its  es- 
sential circumstances ;  is  sometimes  followed  and 
sometimes  abandoned,  the  party  against  whom  it  is 
alleged,  without  an  express  communication  of  the 
fact,  was  not  bound  to  know,  or  believe,  that  it  was 
intended  to  be  applied  or  followed.  The  opposite 
inference  was  just,  or  nearly,  as  probable,  and  this 
uncertainty  in  the  observance  of  the  usage  is  fatal 
to  the  presumption,  that  he  meant  to  adopt  it  as  the 
basis  of  his  contract. 

$  60.  Nor  is  it  sufficient  that  the  usage  be  gene- 
ral  and  uniform ;  it  must  also  be  notorious.  It 
mnsthave  existed,as  general  and  uniform,  for  so  long 
a  time,  as  to  warrant  the  presumption,  that  it  was 
known  to  the  parties  when  they  made  theircontract ; 
and  as  there  are  no  special  grounds  for  imputing 
this  knowledge  to  them,  the  evidence  must  be  suffi- 
cient, to  warrant  the  presumption,  that  it  was  known 
to  all  in  similar  circumstances ;  that  is,  merchants 
connected  with  the  trade  and  insurers.  The  noto- 
riety of  a  usage  does  not  mean  that  it  must  be 


(«)  Note  XIX.    Planche  v.  Fletcher,  (Doug,  461.)    Power  v.  Whit- 
,  (4  M.  &>  S.  150.)    Long  v.  Allen,  Newman  v«  Cazalet. 
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known  to  the  whole  community  in  which  it  prevails. 
It  is  doubtless  sufficient  if  it  be  known  to  all,  such 
as  merchants,  ship-masters,  and  others,  who  are 
concerned  or  employed  in  the  trade,  to  which  the 
usage,  directly  or  indirectly,  relates ;  and  to  all  whose 
interest,  or  duty,  it  is  to  acquire  the  knowledge  of  its 
existence,  such  as  insurers,  insurance  brokers,  and 
settlers  of  average.  The  law  has  prescribed  no 
certain  period,  during  which  the  usage  must  have 
prevailed,  to  render  it  valid ;  and  it  was  once  re- 
marked by  Lord  Mansfield » that  the  usage  even  of 
a  single  year  may  be  sufficient  to  charge  the  in- 
8nrer.(a)  We  are  always  in  danger  of  being  mis- 
led by  the  remarks  of  eminent  judges,  especially, 
when  expressed  in  those  terms  of  decision  that  are 
natural  to  superior  minds,  when  we  fail  to  attend  to 
the  special  circumstances  of  the  case,  in  which  they 
were  made ;  since  it  is  always  probable,  that  the  ne- 
cessary, or  proper  limitation,  that  those  circumstances 
suggest,  although  omitted  to  be  stated,  was  present 
to  the  mind  of  the  judge,  and  influenced  his  opi- 
nion. In  the  case  in  which  this  pointed  observation 
was  made  by  Lord  Mansfield,  very  slight,  if  any  evi- 
dence of  a  usage  was  necessary  to  render  the  in- 
surers  justly  liable  for  the  loss  ;  and  the  evidence, 
in  fact,  received,  was  much  inferior  in  cogency  to 
that,  which,  in  the  cases  we  are  now  considering,  it 
is  indispensable  to  require.  Generally  speaking,  it 
can  rarely  happen  that  a  custom  of  such  recent  ori- 
gin and  short  duration  as  of  a  single  year,  can  have 
become  invested  with  the  qualities,  that  constitute  its 


(a)  Noble  v.  Kennoway,  (Doug.  613.)    See  the  obsetTationa  on  thii 
case  in  Note  XIL 
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necessary  title  to  the  character  and  name  of  a  legal 
naage.  Of  such  a  usage,  it  cannot  often  be  predi- 
cated, with  truth,  that  it  is  either  general,  or  uniform, 
or  notorious  ;  a  usage  yet  in  its  infancy,  or  strug- 
gling for  existence,  with  a  different  and  hostile  prac- 
tice, is  not  established,  and  has,  therefore,  no  just 
claims  to  our  obedience.  We  cannot  be  required 
to  confess  its  sway,  until  its  supremacy  be  certain  and 
iincontested.(a) 

§  61.  The  required  notoriety  of  a  usage,  in  all  the 
cases,  in  which  its  existence  may  be  alleged,  may 
suggest  a  difficulty  to  a  reflecting  mind,  that  it  seems 
necessary  to  meet.  It  has  been  stated,  that  the  in- 
surer, when  ignorant  of  the  usages  of  the#pde  he 
is  desired  to  insure,  is  bound  to  inform  himself  by 
inquiry  from  the  assured ;  and,  at  first  view,  it  seems 
unreasonable  to  require  presumptive  evidence  of 
his  knowledge  of  a  fact,  which  it  was  thus  his  duty 
to  have  ascertained,  instead  of  imputing  to  him  that 
knowledge,  in  all  the  cases,  in  which  the  inquiry  has 
been  omitted.  The  reply  is,  that  it  is  the  duty  of 
the  assured,  to  communicate  to  the  insurer  all  facts, 
that  tend  to  increase  the  risks,  with  the  exception 
only  of  those,  that  he  has  the  right  to  presume,  are 
already  known  to  the  insurer,  as  well  as  to  him- 
self; but  he  has  no  right  to  act  upon  this  presump- 
tion, unless  the  usage  he  intends  to  follow,  is  in  it- 


(«)  Planche  V.Fletcher,  (2  Doi/gr-  251.)  Note  XIX.  Longv.  AUejtt, 
(S  Pmrk,  797.)  Note  XIV.  Gregory  v.  Christie,  (I  Parky  104.)  Note 
XII.  Martin  v.  Del.  Ins.  Co.  (il  Waih,  264.)  Note  XVII.  Trott  v. 
Wood,  (1  Gallis  443.)  Note  XVII.  Rogers  v.  Mech.  Ins.  Co.,  (7  Story ^ 
W7.)  Note  XI.  In  Smith  v.  Wright,  the  Supreme  Court  of  New-York 
iftju^The  true  test  of  a  commercial  usage  is,  its  having  existed  a  soffi- 
ciist  length  of  time  to  have  become  generally  known,  or  wmhrnot  a  pre- 
mnptioii,  that  contracts  are  made  in  reference  to  it"  (iJV.  F.  7Vrmi{.45.) 
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self  public  and  notorious.  Unless  its  existence  and 
terms  are  known  to  all  others  equally  interested,  he 
has  no  right  to  believe,  that  they  are  known  to  the 
insurer;  consequently,  it  is  only  in  such  cases,  that 
the  insurer,  by  omitting  to  inquire,  takes  upon  him- 
self the  risk  of  the  existence  of  the  usage,  and  is 
precluded  from  averring  his  ignorance.  The  as- 
sured is  equally  bound  to  inform  himself  as  to  the 
existence  of  a  usage  by  which  his  own  rights  may 
be  affected  ;  but  his  omission  to  inquire  has  never 
been  deemed  sufficient  to  charge  him  with  know- 
ledge. He  is  not  bound  by  the  usage,  unless  its 
character  be  such,  that  he  ought  to  have  known  of  its 
existence  ;  in  other  words,  unless  it  be  general,  uni- 
form cmd  notorious.  The  case  of  the  insurer  is  pre- 
cisely the  same. 

§  62.  In  stating  that  generality,  uniformity,  and 
notoriety,  are  the  essential  requisites  of  a  usage,  it 
is  not  meant  to  affirm,  that  its  possession  of  these 
qualities  is  necessary,  in  all  cases,  to  be  established 
by  direct  affirmative  proof;  for  where  the  usage 
prevails  in  several  ports,  embraces  an  extensive 
trade,  or  a  large  number  of  persons,  the  production 
of  such  proof  would  be  impracticable.  It  is  doubt- 
less sufficient,  if  it  appears  that  in  numerous  instan- 
ces, and  for  a  long  period,  the  usage  has  been  ob- 
served by  a  succession  of  persons,  without  any  in- 
termission of  time,  or  variation  of  circumstances  ; 
and  upon  such  evidence,  if  uncontradicted,  the  ju- 
ry will  be  warranted  to  find,  that  the  usage  is,  in 
truth,  general,  uniform  and  notorious. 

§  63.  The  usage  to  be  valid  must  also  be  reason- 
able. It  must  not  tend  to  increase  extravagantly 
or  indefinitely  the  risks  that  the  underwriter  meant 
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to  assare,  or  to  deprive  the  assured  of  the  whole, 
or  a  large  portion,  of  the  indemnity  on  which  he 
certainly  relied.  It  must  not  lead  to  consequences 
that  could  not  have  been  contemplated  by  the  par- 
ties, thus  repelling  the  presumption,  that  they 
meant  to  adopt  it,  as  the  basis  of  their  contract. 

§  64.  Where  a  time  policy  upon  a  vessel  con- 
tains a  conditional  provision  for  its  continuance, 
that,  if  construed  according  to  the  wishes  of  the 
assured,  would  enable  him  to  retain  the  insurance 
in  force  during  the  life-time  of  the  vessel,  without  a 
proportional  increase  of  premium,  as  it  is  incredible, 
that  the  insurer  could  have  meant  to  enter  into  a 
contract,  involving,  almost,  the  certainty  of  a  loss, 
the  construction,  it  has  been  justly  decided,  may  be 
rejected  as  unreasonable.  It  is  manifest,  that  such 
a  construction  would  not  be  rendered,  at  all,  more 
probable,  or  reasonable,  by  evidence  of  a  usage,  and 
hence  the  evidence  if  offered,  in  such  a  case,  ought 
to  be  rejected.  It  is,  doubtless,  a  question  of  fact, 
whether  a  usage  be  general,  or  uniform,  or  noto- 
rious ;  but  its  reasonableness,  judging  from  analogy, 
would  seem  to  be,  properly,  a  question  of  law ;  but, 
as  Lord  Eldon,  in  a  single  case,  submitted  that 
question  to  the  determination  of  the  jury,  I  ad- 
vance the  opinion  with  necessary  hesitation. (a) 

§  65.  The  usage  must  he  consistent  with  the  terms 
of  the  policy.  We  have  seen  that  a  valid  usage 
may  alter  the  plain  and  legal  import  of  the  words 
of  the  policy,  and  even  vary  their  settled  construc- 


(«)  Note  XX.  Ougier  v.  Jennings,  (1  Camp.  605.)  McGregor  v.  The 
int.  Co.  of  Philadelphia,  (1  Wash,  C.  C.  R,  39.)  Eyre  v.  Marine  Iab. 
Co.,(fi8crg.iS^WaUs,m,) 
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tion ;  but  where  the  terms  in  which  the  usage  most 
be  expressed,  if  introduced  into  the  policy,  would 
be  directly  and  irreconcileably  repugnant  to  an  ex- 
isting clause  or  provision,  the  evidence  must,  doubt- 
less, be  rejected,  otherwise  the  policy  would  be 
void  for  uncertainty  ;  or  the  inconsistent  clause,  as 
where  written  words  prevail  over  the  printed,  would 
be  excluded  from  the  contract,  and,  in  effect,  oblite- 
rated. But  it  is  plain  that  the  express  words  of  the 
contract  must  always  be  stronger  evidence  of  the 
intentions  of  the  parties,  than  the  presumption,  ari- 
sing from  a  usage,  and  hence  to  give  effect  to  those 
intentions,  it  is  the  usage  that  must  be  rejected.  A 
usage,  therefore,  may  explain,  modify,  and  control, 
but  cannot  contradict  the  policy  ;  by  restriction,  or 
addition,  it  may  qualify  the  construction  of  particu- 
lar words  or  clauses,  but  can  never  be  admitted  to 
nullify  or  expunge  them. (a) 

Thus,  where  "  goods"  were  insured  "  until  dis- 
charged and  safely  landed"  at  the  port  of  destina- 
tion, evidence  that,  by  the  usage  of  the  trade,  the 
risk  was  to  determine  at  the  same  time  with  that  on 
the  vessel ;  namely,  when  she  had  been  moored 
twenty-four  hours  in  safety,  was  properly  rejected, 
as  repugnant  to  the  express  words  of  the  policy.(J) 

§  66.  The  preceding  observations  refer  exclo- 

(a)  Note  XXI.  Loraine  v.  Tomlinson,  (2  Doug".  684.)  Blackett  v. 
Roy.  Ex.  Ass.  Co.,  (2  Crom.  df-  Janis,  244.)  Murray  v.  Hatch,  (6 
Mass.,  465.) 

(b)  Parkinson  V.  Collier.  (1  Park,  477.)  It  is  evident  that  the  mage, 
in  this  case,  was  not  properly  a  usage  of  trade,  since  it  could  only  have 
been  established,  by  showing  the  practical  interpretation  of  the  policy,  in 
the  settlement  or  rejection  of  losses.  The  evidence,  otherwise,  could  only 
have  shown,  how,  in  the  opinion  of  the  witnesses,  the  policy  ought  to  be 
coDstmed.  Blackett  v.  Roy.  Ex.  Absut.  Co.  (2  Crom,  cf*  Jarvis,  244.) 
Vide  Note  22. 
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sively  to  those  qualities  of  a  usage  that  are  neces- 
sary to  be  proved  as  evidencing  the  intention  of  the 
parties  to  adopt  it  as  a  part  of  their  contract ;  but 
when  the  usage  is  liable  to  the  objection  next  to  be 
stated,  it  is  wholly  void,  however  plainly  it  may  ap- 
pear, that  the  parties  really  meant,  to  adopt  or  fol- 
low it.  The  objection  has  no  reference  to  their  in- 
tentions. 

The  usage,  as  the  rule  is  commonly  expressed, 
must  be  consistent  with  the  rules  of  law  ;  but  these 
expressions,  it  will  be  seen,  require  to  be  carefully 
explained  and  limited.  The  proposition  is,  indeed, 
laid  down,  in  many  cases,  in  broad  and  general 
terms,  (hat  a  usage,  inconsistent  with  an  established 
rule  of  commercial  law,  cannot  be  admitted  in  evi- 
dence, and  is  wholly  void  ;  yet  we  have  seen,  that  in 
many  instances,  a  usage  thus  inconsistent,  when 
clearly  proved,  has  been  allowed  to  prevail ;  and  the 
decisions  are  conclusive,  to  show  that  a  known  and 
definite  rule  of  law,  plainly  applicable,  is  frequently 
set  aside,  and  the  right  of  the  parties  wholly  deter- 
mined, by  a  hostile  usage.  Nor  do  these  decisions 
involve  any  violation  of  principle.  They  are  a  ne- 
cessary consequence  of  the  doctrine  that  a  valid 
usage  is  a  part  of  the  contract.  The  right  of  the 
parties,  by  a  positive  stipulation,  and  within  certain 
limits,  to  vary  or  prevent  the  application  of  any  of 
the  rules  of  law,  by  which  their  rights  and  liabili- 
ties under  the  contract  are  defined  and  governed,  is 
undoubted  ;  and,  as  a  usage,  when  established  and 
applicable,  is  held  to  afford  the  same  evidence  of 
the  intentions  of  the  partj^es,  as  the  express  words 
of  their  contract,  it  must  necessarily  have  the  same 
effect.     Any  and  every  rule  of  law,  therefore,  the 
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application  of  which,  it  is  competent  to  the  parties 
by  an  express  stipulation  to  vary  or  prevent,  is  lia- 
ble to  be  affected,  to  the  same  extent,  by  an  existing 
and  valid  tisage.  If  this  distinction  be  rejected,  I 
know  none  other,  that  can  reasonably  be  substi- 
tuted ;  nor  upon  what  other  ground  the  decisions, 
that  have  been  made,  can  be  vindicated. 

Adopting,  then,  the  principle,  that  every  rule  that 
the  parties  themselves  may  abandon  or  change, 
may  be  superseded,  in  like  manner,  by  a  usage,  the 
proposition  that  a  usage  must  be  consistent  with  the 
rules  of  law,  only  means,  that  it  must  be  so  in  the 
same  sense  as  the  policy  itself.  No  use  and  prac- 
tice, however  long  continued  and  invariable,  can 
render  valid  an  insurance  that  the  law  prohibits. 
No  usage  can  legalize  an  insurance  upon  a  prohi- 
bited trade,  nor  when  the  policy  is  a  wager  in  its 
design  and  effect,  although  not  in  its  form.  In 
these,  and  in  all  similar  cases,  the  illegality,  that  the 
usage  seeks  to  cover,  has  just  the  same  effect  as  if 
it  were  apparent  on  the  face  of  the  policy  ;  but 
every  loss  that  would  be  recoverable,  if  embraced 
by  the  express  terms  of  the  policy,  may  be  rendered 
so  by  an  appropriate  usage. 

It  is  not,  however,  every  usage  that  will  produce 
this  effect.  The  remarks,  that  have  been  made, 
must  be  limited  to  the  cases  in  which  the  usage 
springs  from  a  use  and  practice  to  which  the  insu- 
rers themselves  are  parties,  and  which  had  its  ori- 
gin, therefore,  in  their  own  consent. (a)     Where 


(a)  This  observation  refers  to  the  whole  body  of  the  insurers,  and  does 
not  necessarily  include  the  defendant  in  the  suit,  so  as  to  require  explicit 
proof  of  some  act  of  his,  manifesting  his  consent  to  the  usage. 
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the  usage  offered  to  be  proved  is  a  usage  of  trade, 
that,  when  applicable,  governs  the  construction  of 
the  policy,  by  its  mere  existence,  it  must,  doubtless, 
be  consistent  with  the  rules  of  law  in  the  fullest 
Bense  of  the  words,  in  order  to  charge  the  insurers 
with  a  loss,  that  has  resulted  from  its  observance, 
or  from  which  its  observance  would  otherwise  have 
discharged  them  ;  and  this  is  true  in  all  cases  in 
which  their  consent  to  bear  such  losses,  is  neither 
expressed  in  the  policy,  nor  from  other  circum- 
stances can  be  justly  inferred. 

The  master  of  a  vessel,  in  the  event  of  a  disas- 
ter that  breaks  up  the  voyage,  has  no  right  to  sell 
the  vessel  or  cargo,  unless  under  circumstances  of  a 
Btringent  necessity  that  the  law  has  carefully  de- 
fined. The  insurers,  therefore,  are  not  bound  by 
an  unnecessary  sale.  It  is  not  considered  as  a 
loss  from  the  perils  insured  against,  and,  I  appre- 
hend, that  no  usage  in  our  own  or  in  any  foreign 
country,  enlarging,  in  this  respect,  the  discretion- 
ary powers  of  the  master,  could  be  adduced  to  ren- 
der them  liable,  unless  their  consent  to  assume  the 
risk  was  otherwise  manifested. 

§  67.  Hence,  when  the  master  of  a  vessel,  wreck- 
ed on  the  coast  of  Virginia,  sold  the  cargo  on  the 
beach,  instead  of  transporting  it,  as  he  might  have 
done,  and  his  duty  required  him  to  do,  to  its  port 
of  destination,  and  the  offer  was  made  to  justify  his 
conduct  by  proof  of  the  known  usage  of  the  place 
where  the  loss  occurred,  the  Supreme  Court  of 
Massachusetts  justly  and  indignantly  rejected  the 
evidence.  "  Such  a  usage,"  the  learned  judge, 
who  delivered  the  opinion  of  the  Court,  observed, 
"  is  of  no  validity  ;  it  could  not  have  had  any  law- 
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ful  commencement  or  continuance  ;  it  was  against 
common  faith  and  honesty.  A  usage  to  sell  without 
necessity  is  of  no  more  validity  than  a  usage  that 
when  a  vessel  takes  the  grouudi  the  master  and 
crew  may  turn  pirates."(^) 

§  68.  It  is  to  be  observed,  however,  that  in  this 
and  in  all  similar  cases,  the  exemption  of  the  in- 
surers from  the  loss  that  is  claimed,  does  not  rest, 
solely,  on  the  illegality  of  the  usage.      Its  true 
ground  is,  the  absence  of  the  necessary  proof  of 
the  consent  of  the  insurers  to  assume  the  risk.     A 
usage  may  be  certainly  illegal  and  void,  as  introdu- 
cing a  practice  directly  forbidden  by  law,  or  plainly 
inconsistent  with  the  rules  of  a  sound  morality,  or 
of  public  policy,  and  yet  the  insurers,  with  their  own 
consent,  may  well  be  charged  with  a  loss  resulting 
from  its  observance,  unless  the  effect  of  thus  charg- 
ing them  would  be  to  give  such  an  interpretation 
to  the  policy,  as  would  render  the  contract  itself 
illegal  and  void.  An  illegal  usage  does  not  become 
a  part  of  the  contract  merely  by  the  consent  of  the 
insurers  to  assume  its  risk,  but  it  does  become  a 
part  of  the  contract,  when  the  effect  of  the  policy  10 
to  sanction  and  encourage  a  practice  which  the  law 
condemns ;   and   in  such  cases  the   insurance  is, 
doubtless,  void.     A  policy  to  indemnify  the  assured 
against  his  own  illegal  acts,  is  clearly  void,  and  no 
evidence  of  a  usage  could  render  it  valid,  but  it  0 
not  necessarily  void  where  it  merely  assumes  the 
risk  of  the  illegal  acts  of  his  agents.     The  insurers 
may  certainly  agree  to  sustain  any  and  every  hms 
that  may  result  from  the  illegal  and  unauthorized 

(a)  Bryant  v.  Com.  Ins.  Co.,  (6  Pich  131.) 
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^f  the  master,  just  as  by  the  terms  of  the  poll- 
ley  are  now  liable  for  all  his  illegal  acts  that 
iw  includes  under  the  name  of  barratry.  They 
as  well  agree  to  sustain  the  loss  occasioned  by 
nnecessary,  as  by  a  fraudulent  sale,  for  which, 
lany  cases,  they  are  now  responsible. (a) 
re,  which  is  the  conclusion  to  which  these  re- 
B  were  designed  to  lead,  should  it  appear  that 
long  continued  and  invariable  practice,  an  in- 
etation,  rendering  the  insurers  liable  for  such 
s,  had  been  given  to  the  policy,  this  evidence 
le  intentions  of  the  parties,  I  cannot  doubt, 
d  have  the  same  effect  as  an  express  provision 
e  policy  ;  but  I  regard  it  as  equally  certain,  that 
er  in  the  case  supposed,  nor  in  any  similar 
,  can  the  consent  of  the  insurers  to  assume  the 
of  an  illegal  usage,be  inferred  from  the  mere 
ence  of  the  usage.  These  positions,  I  think, 
iQStained  by  the  decisions.  In  the  only  cases 
lich  the  evidence  has  been  admitted  to  super- 
a  rale  of  law,  the  usage  was  solely  derived 
a  use  and  practice  between  the  assurers  and 
iBsared,  and  they  contain  no  intimation  that 
I  the  usage  is  of  a  different  character,  the  evi- 
6  could  be  justly  received. (&) 
39.  It  has  been  implied  in  all  the  observations 


Where  the  master  nine  away  with  the  vessel  and  cargo,  and  sells 
Mr  hit  own  benefit,  it  is  an  act  of  barratry,  and  the  insurers  must  bear 
•.    Dizon  V.  Reid,  (6  B.  4*  A.  697.) 

Note  XXII.  Edie  v.  The  East  India  Com.,  (2  Burr.  1216.) 
▼.  Barker,  (2  Johns.  328.)  McGregor  v.  Ins.  Co.  of  Philadelphia. 
▼.  Wood,  Long  V.  Allen,  Newman  v.  Cazalet,  Palmer  v.  Black- 
Hmlaey  v.  Brown,  (3  Day^  46.)  Renner  v.  Bank  of  Colum.,  (0 
f.  693.)  Jones  v.  Fales,  (4  Mass.  262.)  Lennox  &  Kennebeck 
r.  Page,  (9  Mass.  168.)    Stewart  v.  Aberdein,  (4  M.  cf-  W.  228.) 
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that  have  been  made,  and  such  is,  undoubtedly,  the 
law,  that  when  a  valid  usage  is  proved,  it  is  conclu- 
sive upon  both  parties,  so  that  neither  is  permitted 
to  aver  his  personal  ignorance  of  its  existence,  or 
of  its  application  to  the  policy  ;  and  this  doctrine 
may  possibly  suggest  a  difficulty  that  it  is  expedi- 
ent to  notice.  If  the  sole  ground  of  the  admission 
of  a  usage  is  its  presumed  adoption  by  the  parties, 
why,  it  may  be  asked,  may  not  this  presumption  be 
repelled,  by  showing  that  the  usage  was,  in  fact, 
unknown  to  the  party  against  whom  it  is  al- 
leged, or  was  not  meant  by  him  to  govern  the 
contract  T  The  reply  is,  that  the  evidence  is  ex- 
cluded, precisely,  for  the  same  reasons,  that  neither 
party  is  permitted  to  aver  his  own  ignorance  of  the 
obvious  meaning,  or  legal  import,  of  the  words  of 
the  policy.  When  the  one  party  considered  the 
usage,  and,  from  its  nature,  had  a  right  to  consider 
it,  as  a  part  of  the  contract^  it  would  be  quite  as 
unjust  to  permit  the  other,  to  rescind  or  alter  that 
contract,  by  the  allegation  of  his  own  ignorance  or 
mistake,  as  to  permit  a  similar  allegation  in  regard 
to  the  policy  itself.  In  neither  case  is  the  igno- 
rance, or  the  mistake,  such  as  the  law  excuses. 

§  70.  But  although  neither  party  can  aver  his 
own  ignorance  of  the  usage  as  against  the  other, 
its  presumed  adoption^  as  the  basis  of  their  contract, 
may,  doubtless,  be  repelled  by  evidence,  that,  by 
their  mutual  understanding  and  agreement,  it  was 
not  to  be  followed  or  applied.  By  such  evidence, 
the  presumption  that  the  usage  was  a  part  of  the 
contract  in  the  intention  of  the  parties,  would  be 
effectually  met  and  destroyed  ;  and,  as  this  pre- 
sumption arises  wholly  from  extrinsic    and    oral 
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proof,  it  is  a  necessary  consequence  that  by  similar 
proof  it  may  be  repelled. (a) 

§  71.  Between  the  several  kinds  of  usage  that  I 
have  attempted  to  distinguish,  there  exists  a  gene- 
ral resemblance,  by  which  they  are  comprehended 
in  the  same  name,  that  has  led  to  their  frequent 
confusion  ;  yet  they  are,  in  truth,  widely  different, 
not  only  in  their  origin,  nature,  and  extent,  but  in 
the  mode  of  their  application  to  the  construction  of 
the  policy  ;  and  hence  it  seemed  to  be  necessary, 
that  the  rules,  applicable  to  each,  as  well  as  those 
applicable  to  all,  should  be  distinctly  and  accu- 
rately slated.  The  exposition  that  has  been  given 
of  these  rules,  and  of  the  reasons  on  which  they 
are  founded,  if  such  as  I  have  labored  to  make  it, 
will  furnish  the  means  by  which  the  validity  of  a 
usage,  as  controlling  the  interpretation  of  the  poli- 
cy, the  propriety  of  admitting  evidence  to  establish 
its  existence,  the  nature  of  the  evidence  to  be  re- 
ceived, and  its  sufficiency  when  given,  may,  in  all 
cases,  be  readily  determined. 

§  72.  I  shall  close  this  long,  but,  I  trust,  not 
fraitless  discussion,  by  a  few  observations,  that  I 
deem  of  some  practical  importance. 

It  is  a  necessary  result  of  an  attentive  con- 
sideration of  the  essential  qualities  of  a  valid  usage, 
that,  when  the  evidence  is  conflicting  and  various, 
the  usage  can  seldom,  with  justice,  be  admitted,  or 
established  ;  and  it  will  appear  upon  further  con- 
sideration, that,  in  many  such  cases,  where  the  wit- 
nesses are  admitted  to  be  equally  credible,  and  the 


(«)  Starkie  on  Evid.  Part  IV.  1039,  and  cases  there  cited,  vide  post,  vol. 
%  Lee.  on  Representations,  where  this  question  is  fully  discussed. 
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fkctfl  proTed  by  all,  to  be  equally  troe,  the  qneatioii 
of  the  existence  of  the  usage,  unless  under  special 
instructionsi  ought  not  to  be  submitted,  at  all,  to  the 
decision  of  the  jury.  A  usage,  clothed  with  all  the 
attributes  that  the  law  requires,  generally,  if  not 
universally,  is  a  conclusion  from  the  evidence,  not 
its  immediate  subject.  The  acts,  by  the  number 
and  succession  of  which  the  usage  is  created,  are 
the  proper  subject  of  direct  proof;  the  existence  of 
the  usage,  of  inference,  merely.  Hence,  when  wit<- 
nesses  are  produced  on  both  sides,  and  the  facts 
sworn  to  by  all,  are  admitted  to  be  true,  the  evi- 
dence is  not  contradictory,  in  the  proper  sense  of 
the  term,  and,  therefore,  necessary  to  be  submitted  to 
the  jury ;  but  the  only  real  question  that  it  raises,  is, 
in  its  own  nature,  a  question  of  law.  The  instances 
of  the  observance  of  the  usage,  that  are  proved  by  die 
witnesses  called  to  support  it,  may  be  so  repeated  and 
numerous,  as  fully  to  justify  the  belief  of  its  legal  ex- 
istence ;  yet,  admitting  all  these  instances  to  have  oc- 
curred, the  conclusion  drawn  from  them,  may  be 
wholly  erroneous,  and  the  facts  proved  by  the  oppo- 
sing witnesses,  even  when  much  fewer  in  number, 
may  yet  be  conclusive,  to  show,  that  the  pretended 
usage  is  neither  general ,  uniform,  or  notorious.  N  o w. 
the  generality,  the  uniformity,  and  the  notoriety  of 
a  usage,  when  the  facts  are  undisputed,  or  admit- 
ted, are  certainly  questions  of  law  ;(a)  and,  hence, 


(•)  It  is  not  meant  that  there  are  questions  of  law  in  all  cases  where 
the  facts  Bjre  undisputed ;  for  in  many  it  may  still  he  the  province  and  duty 
of  the  jury  to  (irate  the  necessary  conclusion ;  but  whether  the  evidence  he 
sufficient  of  itself  to  prove  or  disprove  the  existence  of  a  valid  usage  is 
always  a  question  of  law,  in  respect  to  which  it  ia  the  duty  of  the  juy  to 
follow  entirely  the  iofltructions  of  the  judge. 
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the  intelligent  jndgei  in  the  case  I  have  supposed, 
iastead  of  submitting  the  cause  to  the  jury,  as  one 
•f  contradictory  evidence,  upon  the  force  and  effect 
of  which,  they  alone  have  the  right  to  decide,  will 
instruct  them  positively,  that,  if  they  believe  the 
facts,  stated  by  the  witnesses  against  the  usage, 
they  must  find,  that  it  has  not  been  established. (tf) 
Whether  evidence  of  a  usage  ought  to  be  received 
VOL  any  case,  except  where  the  construction,  or  the 
law  is  doubtful,  is  a  question,  that,  at  the  present 
day,  cannot  properly  be  discussed.  The  law  and 
the  practice  are  established,  and  it  would  be  dan- 
gerous to  attempt  an  innovation.  In  nearly  every 
insurance  that  is  now  made,  there  is  a  distinct  re- 
ference, in  the  minds  of  the  parties,  to  the  opera- 
tion of  usage  upon  the  construction  and  effect  of 
the  policy.  Hence,  the  entire  exclusion  of  the  evi- 
dence, would  frequently  defeat  the  intentions  of 
the  parties,  and  lead  to  great  and  certain  injustice. 
On  the  other  hand,  there  is,  always,  danger,  when 
the  evidence  is  admitted,  that  it  may  lead  to  the 
•nbstitution  of  a  new  contract,  not  only  different 
from  that  which  the  policy  expresses,  but  from  any, 
in  the  contemplation  of  the  parties ;  thus,  in  the 
result,  charging  the  insurers  with  a  loss  for  which 
it  was  never  meant  they  should  be  responsible. 
The  honesty  and  intelligence  of  the  presiding  judge 
are  the  sole  protection  of  the  insurers,  against  the 


(a)  It  18  a  striking  confirmation  of  the  tmth  of  these  remarks,  that  in  all, 
m  Dearly  all,  the  reported  cases  in  the  English  books,  in  which  a  usage 
has  been  established,  there  was  no  variation  or  conflict  is  the  evidence. 
The  reader  niay  verify  this  observation  by  examining  the  cases  cited  in 
10, 11, 12,  and  14. 
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hazard  of  this  injustice,  and  this  hazard,  by  a  dae 
vigilance  on  his  part,  in  the  admission  of  the  evi- 
dence, and  a  firm  application  of  the  rules  that  de- 
termine its  sufficiency,  it  is  in  his  power  to  exclude. 
The  hazard  will  hardly  be  found  to  exist,  when  the 
jury  are  properly  instructed,  as  to  the  essential  re- 
quisites of  a  valid  usage,  and  the  nature  of  the  evi- 
dence, upon  which,  alone,  it  can  properly  be  estab- 
lished ;  but  when  the  question  is  left  to  their  unin- 
structed  and  uncontrolled  discretion,  the  existence  of 
the  usage,  when  necessary  to  charge  the  insurers^ 
however  incomplete  and  unsatisfactory  the  evidence 
given,  as  a  general  rule,  is  certain  to  be  found.  I 
repeat,  therefore,  as  an  appropriate  conclusion  to 
these  observations,  the  emphatic  remark  of  a  judge 
of  large  experience  and  eminent  ability,  that  "  the 
evidence  of  a  usage  is  always  to  be  admitted 
with  a  cautious  reluctance,  and  to  be  watched,  in  its 
progress,  with  a  scrupulous  jealousy." 

§  73.  The  subject  of  the  admission  of  the  evi- 
dence of  extrinsic  facts,  unconnected  with  a  usage, 
to  determine  the  words  of  a  policy  to  a  peculiar 
meaning,  distinct  from  their  popular  sense,  but  in 
the  particular  case,  plainly  intended  by  the  par- 
ties, will  not  long  detain  us. 

It  has  already  been  stated,  as  a  general  rule  of 
construction,  that  the  words  of  the  policy,  are  to  be 
understood  in  their  general  and  ordinary  sense, 
unless  it  appears  from  the  context,  that  in  order  to 
give  effect  to  the  immediate  intentions  of  the  par- 
ties, they  must  be  understood  in  a  distinct  and  pe- 
culiar sense.  When  the  necessity  of  thus  under- 
standing particular  words,  although  not  apparent 
from  the  context,  is  rendered  evident  by  extrinsic 
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factSi  it  must  equally  be  obeyed  in  the  constniction 
we  adopt. 

^  74.  Thus,  the  word  "  port,"  in  its  general  and 
ordinary  sense,  is  equivalent  to  harbor.  It  means 
a  space  of  water,  so  enclosed  by  the  land,  as  to  be 
safe  from  the  perils  of  the  ocean.  But  when  it  ap- 
peared in  evidence,  that  a  place  to  which  the  vessel 
under  the  terms  of  the  policy  was  authorized  to 
proceed,  was  an  exposed  and  open  roadsted,  al- 
though designated  in  the  policy  as  a  port,  the  or- 
dinary meaning  of  the  word  was  very  properly 
rejected,  and  the  peculiar  sense  adopted,  which  was 
plainly  necessary  to  give  effect  to  the  intentions  of 
the  parties. (a) 

§  75.  The  third  general  class  of  the  cases  in 
which  parol  evidence  may  be  received  to  vary  and 
control  the  interpretation  of  the  policy,  bears  very 
little  analogy  to  the  preceding,  and,  I  fear,  must  be 
regarded,  as,  in  a  measure,  anomalous.  In  the  pre- 
ceding, the  construction  of  the  policy,  although 
varied  by  the  evidence,  yet  proceeds  upon  general 
reasons,  that  equally  apply  to  all  other  policies,  upon 
similar  voyages,  or  embracing  similar  risks.  In 
the  present,  the  evidence  bears  a  single  relation  to 
the  individual  contract;  nor  can  it  be  denied,  that,  in 
many  cases,  its  effect  is,  to  substitute  in  place  of  the 
agreement  that  the  policy  expresses,  a  new  contract, 
founded  solely  on  the  verbal  communications  of  the 
parties. 


(«)  Note  XXni.  De  Longruemcre  v.  N.  Y.  F.  Ins.  Co.,  (10  Johns,  13.) 
Hancox  v.  Fishing  Ins.  Co.,  (3  Simn,  134.)  Neilson  v.  De  La  Cour, 
(a  E9p,  619;  1  Green,  634.)  Birch  v.  Depeyster,  (4  Cawiji.  386.) 
Gray  v.  Harper,  (1  Story,  674.)  Taylor  v.  Briggs,  (8  Carr,  iff  Payn, 
636.)    Etchea  v.  Aldan,  (1  Man.  4*  Ryl  167.) 
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The  proper  constraction  of  the  policy  very  often 
depends  apon  the  communicationsi  relative  to  mate- 
rial facts,  made  by  the  assured,  or  his  agent,  prior 
to  its  execution  ;  and  in  all  such  cases,  where  the 
representation  is  not  embodied  in  the  policy,  ^hich 
rarely  happens,  it  mast  necessarily  be  established  by 
extrinsic  proof.  The  representations  of  the  assur- 
ed, constitute  of  themselves  a  large  and  difficult 
subject,  that  will  hereafter  require  to  be  separate- 
ly treated,  and  I,  therefore,  abstain  from  the  pre- 
sent discussion  of  the  question,  whether  the  ad- 
mission in  these  cases  of  extrinsic  proof,  to  the 
extent,  it  is,  in  fact,  received,  can  be  reconciled  with 
the  general  rules  of  evidence,  the  laws  and  prac- 
tice of  other  nations,  or  the  dictates  of  a  sound 
policy. 


PROOFS  AND  ILLUSTRATIONS. 


Note  XVL 


P.  263,  §  62.  It  appears,  from  several  cases,  that  it  was 
the  practice  of  Lord  Mansfield  to  consult  the  jury,  which  was 
then  almost  invariably  special,  and  composed  of  merchants, 
as  to  the  construction  of  the  policy  and  the  rules  to  be  applied 
ID  the  settlement  of  a  loss.    Thus  in  Bean  v.  Siupari^  {Doug. 
12,)  in  which  the  principal  question  was,  whether  the  word 
'<  seamen,"  as  used  in  the  warranty  in  the  policy,  extended  to 
and  included  "  boys,"  and  in  which  no  witne&ses  appear  to 
have  been  examined  to  show  the  interpretation  of  the  word 
by  usage ;   his  lordship  not  only  consulted  the  jury  as  to 
the  true  meaning  of  the  word,  as  used  in  the  policy,  but 
actually  left  the  question  of  construction  to  their  determina- 
tion.   The  jury  found  by  their  verdict,  that  the  word  was 
to  be  construed,  as  including  '*  boys,"  and  on  the  argument 
of  a  motion  for  a  new  trial.  Lord  Mansfield   said,   *^  The 
special  jury  and  the  by-standers   were  clear,"  (i.  e.  that 
this  was  the  true  construction,)    '^  they  hardly  seemed  to 
think  it  a  serious  question."     The  course  here  pursued  is 
the  more  remarkable,  as  in  a  previous  case,  {Pawson  v.  Ewer^ 
Cow.  787,)  the  court  had  given  the  same  construction  to 
the  words.    So  in  Eden  v.  Parkinson^  {Doug.  732,)  where 
the  case  turned  solely  on  the  proper  construction  of  a  war- 
ranty of  neutrality.    Lord  Mansfield  said,  that  ''He  had  no 
doubt  on  the  trial,  and  he  knew  that  the  jury  had  none  ;" 
he  must,  therefore,  have  ascertained  their  opinion  by  in- 
quiry.   So  in  Bermond  v.  WooMridge^  {Doug.  783,)  his 
Jofdship,  in  the  first  instance,  took  the  opinion  of  the  jury 
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upon  a  pure  question  of  law,  whether  there  ought  to  be  a 
return  of  premium.  Many  other  similar  instances  of  the 
deference  paid  by  Lord  Mansfield  to  the  opinions  of  the 
jury  upon  questions  that  it  belonged  only  to  the  court  to 
decide,  will  be  found  in  Burrow.  Vide  Gardner  v.  Crofu- 
dale,  (  2  Burr,  906.)    Lewis  v.  Rucker,  (2  Burr.  1168.) 


Note  XVII. 


P.  261,  §  56.  Mr.  Marshall  says,  "  Evidence  of  a  few  in- 
stances is  not  sufficient  to  establish  such  a  usage — (i.  a 
a  usage  of  trade.)  It  can  only  be  supported  by  a  long  and 
uniform  practice.  Therefore,  if  a  ship  in  a  voyage  from 
Liverpool  to  Jamaica,  put  into  the  Isle  of  Man,  and  some 
instances  appear  of  ships  in  this  voyage  putting  in  there, 
but  no  regular  or  settled  practice  of  doing  so,  be  shown, 
this  will  not  excuse  the  deviation,  but  the  insurers  will  be 
discharged.  {Marsh,  p.  186.)  He  omits  the  name  of  the 
case  to  which  he  refers,  but  it  is  doubtless  that  of  Salisbury 
V.  Townson^  which  is  briefly  stated  by  Mr.  Millar,  {Millar 
on  Ins.,  418 ;)  vide  also,  2  Park,  {Hild.  ed.)  647. 

In  Cutter  v.  Powell,  (6  Term,  320,)  the  court  directed 
inquiries  to  be  made  relative  to  the  usage  of  the  commei^ 
cial  world  in  the  construction  of  an  agreement  concerning 
the  wages  of  seamen,  and  instances  were  adduced  as  hav- 
ing happened  within  two  years  previous  to  the  trial,  in 
which  merchants  at  Liverpool  had  paid  the  wages  upon 
the  construction  for  which  the  plaintiff  contended.  Lord 
Kenyon  and  the  court  held  that  the  instances  were  too  few 
and  recent  to  form  any  thing  like  an  usage. 

Martin  v.  Del  Ins.  Co.  (2  Wash.  C.  C.  R.  264.)  The 
policy,  as  construed  by  the  court,  covered  the  vessel  on  a 
direct  voyage  from  Coro  to  Jamaica ;  but  the  vessel,  leaving 
the  usual  course  of  the  voyage,  stopped  for  two  days  at 
Aniba,  and  the  question  was  whether  this  was  a  deviation 
discharging  the  insurer.  It  was  attempted  to  excuse  it  upon 
the  ground  of  usage,  and  one  of  the  jury  swore  that  he  !iad 
known  two  instances  of  vessels  on  a  voyage  to  Coro  stop- 
ping at  Aruba  to  take  on  board  a  supercargo,  and  that  this 
was  the  course  of  the  trade,  and  that  such  vessels  were  per- 
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united  to  call  at  Aruba  on  their  return  voyage,  in  order  to 
land  the  supercargo ;  but  Mr.  J.  Washington,  in  his  charge 
to  the  jury,  said,  ^'  The  evidence  is  very  far  from  proving  a 
usage  of  trade ;  twenty  instances  may  have  occurred  of  ves- 
sels not  otherwise  provided  with  persons  acquainted  with 
the  traffic  of  mules  on  the  main,  calling  at  Aruba,  in  order 
to  procure  such  a  person,  and  as  many  instances  may  have 
occurred  of  vessels  proceeding  directly  to  Coro,  relying  upon 
finding  such  a  character  there.  But  this  is  no  proof  of  a 
usaire.  It  should  appear  that  this  course  is  uniformly  pur- 
sued, and  that  it  should  be  known  as  well  to  the  under- 
writers as  to  the  insured.  The  former  must  take  notice  of 
the  usage  of  trade,  but  then  it  must  be  uniform  andJixedJ^ 

In  the  case  of  Collings  v.  Hope,  (4  Wash.  C.  C.  R.  149,) 
where  the  defence  rested  on  a  usage,  but  the  evidence  was 
eontradictory,  the  same  eminent  judge  defined  the  necessary 
ecHiditions  of  a  usage  in  these  words  :  '<  What  is  called  the 
custom  or  usage  of  trade,  is  the  law  of  that  trade :  and  to 
make  it  at  all  obligatory,  ii  must  be  ancient,  (sufficiently  so, 
at  least,  to  be  generally  known,)  certain,  uniform,  and 
reasonable.  A  usage,  if  so  doubtful  as  to  be  known  only  to 
a  few,  and  where  merchants  engaged  in  the  same  trade  dif- 
fer,-as  they  do  in  this  case,  as  to  its  existence,  can  never  be 
regarded.'' 

In  TrottY.  Wood,  (1  Gall.  443,)  in  which  one  of  the 
questions  was  whether  the  transhipment  of  goods,  by  the 
master  of  a  vessel,  was  justified  by  a  usage  of  trade.  Story, 
J.,  said,  "As  to  the  question  of  usage,  in  order  to  support 
that  defence,  it  was  not  sufficient  that  a  few  instances  could 
be  produced  in  which  masters  had  transhipped  goods  and 
no  objection  had  been  made.  The  course  of  the  trade  must 
be  uniform  and  general  to  enable  it  to  be  considered  as  a 
legal  defence.  It  should  be  so  well  settled,  that  persons 
engaged  in  the  trade  must  be  considered  as  contracting 
with  reference  to  the  usage ;  and  as  the  proof  of  such  usage 
lay  upon  the  defendant,  the  jury  ought  not  to  change  the 
geneml  principles  of  the  law,  as  to  the  rights  of  the  parties, 
unless  the  usage  were  fully  proved  to  be  uniform,  and  inde- 
pendent of  the  consent  of  particular  shippers." 

Crosby  v.  FUch,  (12  Conn.  R.  422.)     The  action  was 
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brought  by  the  owner  of  goods,  shipped  from  New-Tork  fof 
Norwich,  in  Connecticut,  against  the  owner  of  the  vessel, 
for  a  loss  occasioned  by  the  perils  of  the  sea ;  and  the  ground 
of  the  action  was,  that  the  vessel  had  departed  from  the 
usual  and  proper  course  of  the  voyage  by  talcing  the  outside 
passage  round  Long  Island,  instead  of  going  through  the 
Sound.  This  proceeding  was  attempted  to  be  justified, 
both  as  necessary  and  as  warranted  by  usage ;  but  the  court 
were  of  opinion,  that  on  both  grounds  the  defence  wholly 
failed.  In  delivering  the  judgment  of  the  court,  Church,  J., 
said,  '^  Freighters  and  insurers,  in  all  their  commercial 
transactions,  are  presumed  to  act  and  contract  in  reference  to 
known  and  general  usage,  and  to  submit  to  it,  and  such 
general  usage  may  be  well  enough  said  to  become  a  part  of 
all  their  contracts ;  and  if  without  consent,  a  partial  prac- 
tice is  substituted  as  governing  a  voyage  or  other  commer- 
cial operation,  it  operates  as  interposing  a  new  contract, 
not  agreed  to  by  the  parties,  and  perhaps  as  a  fraud; 
indeed,  usage  is  not  to  be  regarded  at  all,  unless  it  be  of 
such  a  character  as  may  be  supposed  to  influence  parties, 
and  none  can  be  ordinarily  presumed  to  do  this  but  such 
as  is  public  and  continued ;  and  therefore  it  is  not  suffi- 
cient to  prove  a  few  instances,  not  amounting  to  a  general 
practice,  as  an  excuse  of  what  would  otherwise  have  been 
a  deviation." 


Note  XTIII. 


P.  263,  §  57.  Gabay  v.  Lloyd,  (3  Bing.  793.)  The  in- 
surance was  upon  horses,  warranted  free  from  jettison  and 
mortality.  During  a  storm,  the  horses,  in  their  terror,  broke 
down  the  partitions  by  which  they  were  separated,  and 
bruised  and  wounded  each  other  so  much,  that  they  all 
died.  It  was  held,  that  this  was  a  loss  by  the  perils  of  the 
sea,  and  the  principal  question  was,  whether  the  right  of  the 
plaintiffs  to  recover  was  affected  by  the  finding  of  the  jury, 
that  by  the  usage  at  Lloyd's,  (where  the  insurance  was  effiact- 
ed,)  the  underwriters  were  not  liable,  under  such  a  policy, 
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for  the  loss  that  was  claimed.  The  counsel  for  the  plain- 
tiflb  insisted,,  .that,  as  the  usage  found,  was  confined  to  the 
underwriters  in  the  habit  of  subscribing  policies  at  Lloyd's 
Coffee  House,  and  the  merchants  and  others  effecting  poli- 
cies there,  it  was  insufficient  to  bind  the  plaintiffs,  it  not 
being  found,  that  they  were  in  the  habit  of  effecting  insu- 
rances at  Lloyd's  ;  consequently,  there  was  nothing  to  show 
that  they  had  any  knowledge  of  the  usage ;  and  the  court 
were  all  of  opinion,  that  the  usage,  as  found,  was  not  suffi- 
cient, "  inasmuch  as  it  was  not  found  to  be  the  general 
usage  of  the  whole  trade,  in  the  city  of  London,  but  only  in 
the  house  where  policies  were  usually  effected  by  private 
individuals.  If  there  had  been  any  evidence  to  show  that 
the  plaintiffs  were  in  the  habit  of  effecting  policies  at  Lloyd's  , 
Coffee  House,  the  jury  ought  to  have  found,  that  they  had 
knowledge  of  the  usage  which  prevailed  there.  A  court  of 
law  *does  not  know  what  proportion  of  the  policies  effected 
aie  effected  at  Lloyd's  Coffee  House,  and  even  if  that  had 
been  found,  it  would  only  be  evidence  of  the  usage  in  Lon- 
don, and  the  jury  ought  to  have  found  the  fact  of  an  exist- 
ing usage ;  here  there  was  no  usage  found  sufficient  to  bind 
the  plaintiff."  The  rule  for  a  new  trial  was  refused.  The 
language  of  the  court  in  this  case,  implying,  as  it  evidently 
does,  that  proof  of  the  usage  in  London^  would  not  be  suffi- 
cient evidence  of  a  general  usage,  corresponds  with  the 
doctrine  in  the  text. 

Palmer  v.  Blackbume^  (1  Bing.  61.)  The  policy  waa 
an  open  policy  on  freight,  and,  although  it  is  not  so  express- 
ly stated  in  the  report,  it  is  a  necessary  inference,  that  it 
was  effected  at  Lloyd's  Coffee  House.  The  question  was, 
whether  the  plaintiffs  were  entitled  to  recover  the  whole 
amount  of  the  freight  stipulated  to  be  paid  to  them,  or  whe- 
ther seamen's  wages,  and  other  necessary  expenses,  were  to 
be  deducted  ;  in  other  words,  whether  Uiey  should  recover 
the  gross,  or  the  net  freight  To  prove  their  right  to  re- 
cover the  whole  amount,  the  plaintiffs  called  several  mer- 
chants of  thirty  and  forty  years  experience  at  Lloyd's,  who 
concurred  in  stating,  that,  though  open  policies  on  freight 
weie  extremely  rare,  the  uniform  custom  in  settling  losses 
upon  them  had  been,  to  pay  the  assured  the  amount  of  the 
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gross  freight  The  evidence  was  objected  to,  but  received, 
■nd  the  defendant  then  called  witnesses  nearly  eqnal  in 
nuuibers  and  experience,  who  stated,  that  they  were  not 
aware  of  the  existence  of  the  usage ;  it  does  not  appear, 
however,  that  they  knew  of  any  instances  or  instance  in 
which  a  loss  had  been  settled  upon  a  different  rule ;  their 
testimony  was,  therefore,  strictly  negative.  The  plaintifis 
obtained  a  verdict,  and  upon  the  argument  of  a  motion  for 
a  rule  to  set  it  aside,  Dallas,  C.  J.,  said — *'  The  evidence  in 
support  of  the  usage  was  as  strong  as  possible.  The  evidence 
on  the  part  of  the  defendant  only  of  a  very  loose  character, 
and  1  put  it  to  the  jury  to  consider,  whether  the  usage  was 
so  notorious  as  to  imply  a  knowledge  of  it  in  the  parties  to 
the  action,  and  so  to  form  a  part  of  their  contract"  Upon 
another  question,  however,  raised  by  the  counsel  for 
the  defendant,  namely,  whether  a  usage^  thus  contrary 
to  the  very  principle  of  a  policy  of  insurance,  as  a  con- 
tract  of  indemnity,  ought  to  be  supported,  the  Chief  Jus- 
tice expressed  doubts,  and*  thought  it  worthy  of  further  con- 
sideration. Park,  J.,  thought  the  evidence  had  been  properly 
admitted,  and  if  admissible,  that  there  was  no  ground  for  a 
new  trial.  "  The  jury,"  (he  added,)  "  would  have  drawn  a 
very  wrong  conclusion,  if  they  had  found  there  was  no  such 
usage.  They  have  found,  that,  open  policies  on  freight 
have  always  been  settled  in  this  manner,  and  my  experience 
entirely  coincides  with  that  finding."  Burrough,  J.,  concur- 
red wirh  him,  and  a  rule  was  refused. 

This  case,  as  the  usage  at  Lloyd's  was  permitted  to  con- 
trol the  policy,  may  be  thought  to  contiadict  Gabay  v. 
Lhyd^  but  it  must  be  observed  that,  the  defendant  was  him* 
■elf  an  underwriter  at  Lloyd's,  and,  therefore,  chargeable 
with  notice  of  the  usage.  The  doubts  expressed  by  C.  J. 
Dallas,  as  to  the  propriety  of  supporting  the  usage,  would 
seem  not  unreasonable,  were  it  not  that  a  valued  policy,  cov- 
ering the  gross  freight,  is  certainly  valid ;  and  hence  there  is 
little  ground  to  complain  of  a  usage  that  merely  leads  to  the 
same  result.  It  is,  however,  deeply  to  be  regretted  that  the 
salutary  principle,  that  the  recovery  of  the  assured  should,  in 
•U  cases,  be  limited  to  an  indemnity,  has,  in  so  many  instances, 
been  violated  or  forgotten;   indeed,  by  the   constructiOB, 
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giyen  to  valued  policies,  it  is  nearly  subverted.  In  many 
cases,  they  are  essentially  wagers.(a)  Mr.  Phillips  has 
made  some  observations  on  this  case  that  are  worthy  of  con- 
sideration. The  evidence  on  the  part  of  the  defendant,  he 
insists,  although  negative,  was  sufficient  to  disprove  the  no- 
toriety of  the  usage.  It  is,  however,  probable  that  this  evi- 
dence is  stated  too  strongly  in  the  report,  as  the  Chief  Jus- 
tice remarked,  that,  "  it  was  very  loose ;"  and  he  submitted  the 
question  of  notoriety  distinctly  to  the  jury.     (2  Phil.  734.) 

In  Vallance  v.  Dewar,  {Note  XV.)  Ougier  v.  Jennings^ 
{Note  XX.)  and  Kingston  v.  Knibbs^  {Note  XV.)  the  prin- 
cipal question  was,  whether  the  intention  to  follow  the 
usage  ought  to  have  been  communicated  to  the  underwri- 
ters, it  being  admitted  by  all,  that  the  usage,  although  not 
general  or  uniform,  if  communicated,  would  have  bound 
the  insurers. 

The  most  recent  case,  to  show  that  a  local  usage  is  only 
binding  on  those  who  by  positive  evidence  are  charged  with 
a  knowledge  of  its  existence,  is  that  of  Bartlett  v.  Pentland, 
(10  B.  4*  Cress.  760.)  The  plaintifls,  the  assured,  who  re- 
tided  at  Plymouth,  had  employed  an  insurance  broker  in 
London  to  recover  a  loss  from  the  underwriters,  and  the  lat- 
ter adjusted  the  loss  by  setting  off  in  account  against  it,  a 
debt  due  to  them  from  the  broker  for  premiums,  and  it  was 
proved  to  be  the  custom  at  Lloyd^s  to  consider  such  set-off 
between  the  broker  and  underwriter  as  a  legal  payment. 
The  broker  became  bankrupt,  and  never  paid  over  to  the 
assured  the  monies  he  had  received.  The  assured  brought 
this  action  to  recover  the  loss  of  the  underwriters,  on  the 
ground  that  they  were  not  bound  by  the  set-off  as  an  actual 
payment ;  and  a  material  question  in  the  cause  was,  whether, 
on  the  supposition  that  the  supposed  payment  was  not  valid 


(«)  In  Lucena  v.  Crawford,  (2  New  R.  322,)  Lord  Eldon  says,  "  There 
it  tome  strange  language  to  be  found  in  our  books,  respecting  wagering 
and  valued  policies,  the  latter  of  which,  though  frequently  in  erect  tra- 
gering  policies,  have  been  permitted,  because  it  has  been  supposed  that 
the  convenience  of  them  is  greater  than  would  result  from  the  prohibit 

tioD." 
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in  law,  it  was  rendered  so  by  the  usage  proved.  On  this 
question,  Lord  Tenterden,  in  delivering  his  opinion,  said — 
''  As  to  the  supposed  usage  at  Lloyd's,  the  usage  in  a  par- 
ticular place,  or  of  a  particular  class  of  persons,  cannot  be 
binding  on  other  persons,  unless  those  olher  persons  are  ac- 
quainted with  the  usage,  and  adopt  it.  Merchants  residing 
in  London,  and  effecting  insurances  there,  may  reasonably  be 
supposed  to  be  acquainted  with  that  usage,  and  to  act  upon 
it.  But  there  is  nothing  in  the  case  to  raise  such  a  presump- 
tion against  the  present  plaintiffs."  In  this  opinion  Bayley, 
J.,  and  Littledale,  J.,  concurred.  Russell  v.  Bangley,  (4  JB. 
4*  A.  398,)  and  Scott  v.  Irving,  (I  B.  4*  A.  G05,)  pro- 
ceeded on  the  same  ground,  that  the  assured  was  not  bound 
by  a  particular  usage,  unless  there  was  proof  of  his  actual 
knowledge  and  assent. 

The  following  remarks  of  the  author  of  a  series  of  very  able 
essays,  in  the  London  Law  Magazine,  on  Mercantile  Law, 
appear  to  me  so  judicious,  that  1  feel  it  a  duty  to  transcribe 
them.  After  slating,  as  the  received  rule,  that  parol  evi- 
dence of  a  usage  may  be  admitted  to  explain  the  policy  and 
restrict  or  enlarge  its  interpretation,  he  adds — "  But  this  pro- 
position, though  in  itself  true,  seems  to  have  been  received 
with  too  little  qualification,  or,  at  all  events,  in  its  applica- 
tion, at  one  time,  to  have  been  pressed  to  an  unreasonable  ex- 
tent. Tlie  present  inclination  of  the  courts,  is  to  confine  it 
within  stricter  and  more  legitimate  bounds ;  and  it  must  now 
be  taken  with  the  following  limitations : — 1.  Usage  is  not 
admissible  for  introducing  qualifications  and  conditions  in- 
consistent with  the  language,  and  general  import  of  the 
contract.  Nor,  2.  To  control  a  positive  rule  or  principle  of 
law.(a)  3.  It  must  either  be  a  usage  known  and  received 
among  merchants  generally ;  or,  if  set  up  as  the  usage  of  a 
particular  body  or  trade,  it  must  appear  by  evidence  that  the 
party  to  be  affected  by  it  had,  or  from  the  course  of  his  deal- 
ings may  be  fairly  presumed  to  have  had,  cognizance  of  its 
existence.    We  have  thought  it  right  to  advert  to  tliis  point 


(a)  The  modifications  to  which  this  position  is  subject,  are  stated  in  the 
text,  ({  66,  p.  268.) 


LECT.  II.  P.  II.]  Proofs  and  Illustrations.  291 

particularly,  because  it  is  in  insurance  cases,  more  especially, 
that  the  latitudinarian  error  which  we  have  noticed,  seems 
to  have  been  prevalent.  There  was  indeed  a  time,  (nor  is 
it  quite  certain  that  we  are  justified,  even  yet,  in  using  the 
past  tense,)  when  the  courts  strained  their  ingenuity  to  up- 
hold the  claim  of  the  assured  against  objections  of  the  un- 
derwriters, though  on  what  sound  principle  a  different  rule, 
or  measure  of  interpretation,  should  be  applied  to  a  contract 
of  insurance,  than  to  any  other  contract,  is  not,  perhaps, 
easy  to  discover."    {London  Law  Magazine^  vol.  18,  p.  308.) 


Note  XIX. 


P.  265,  §68.  Planchiv.  Fletcher,  {Doug.  261.)  This 
was  an  insurance  on  goods  from  London  to  Nantz,  with 
liberty  to  touch  at  Ostend.  The  vessel  cleared  out  for  Os- 
tend  alone,  but  without  any  intention  of  going  there,  and,  in 
fact,  sailed  directly  for  Nantz.  It  was  insisted  that  this  was  a 
fraud  on  the  underwriters,  who,  by  the  false  clearance,  were 
misled  as  to  the  true  destination  of  the  vessel.  The  reply 
was,  that  the  course  pursued  was  justified  by  the  usage  of 
the  trade,  and  the  plaintifis  produced  evidence  to  show  that 
all  ships  going  with  goods  of  British  manufacture  for 
France,  cleared  out  for  Ostend,  without  meaning  to  go 
thither,  and  that  this  was  universally  understood  by  persons 
concerned  in  that  branch  of  commerce,  Tlie  plaintiffs  ob- 
tained a  verdict,  and  Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  court,  discharging  a  rule  to  set  aside  the  verdict, 
said — "It  is  said  there  was  a  fraud  upon  the  underwriters, 
in  clearing  out  the  ship  for  Ostend,  when  she  was  never  in- 
tended to  go  thither,  but  I  think  there  was  no  fraud  upon 
them — perhaps  not  upon  any  body.  What  had  been  prac- 
tised in  this  case,  was  proved  to  be  the  constant  course  of 
the  trade,  and  notoriously  so  to  every  body." 

In  Long  V.  Allen,  {Sup.  Note  14,)  where  the  usage  had 
the  effect  to  set  aside  a  definite  rule  of  law,  it  was  expressly 
found  to  be  "  universal."    So  in  Newman  v.  Cazalet,  {Sup. 
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Note  14,)  the  usage  relied  on,  appears  to  have  been  followed 
in  all  the  cases  that  had  occurred. 

In  Power  v.  Whitmore^  (4  M.  ^*  S.  150,)  where  a  princi- 
pal question  was,  whether  the  decree  of  a  court  at  Lisbon 
was  per  se^  sufficient  evidence  of  the  usage  of  that  port  in 
the  settlement  of  a  general  average.  Lord  EUenborough 
distinctly  admits  the  necessity  of  such  a  usage  being  "in- 
variable" in  order  to  bind  the  insurers.  His  language  is — 
"Now  without  pronouncing  what  might  have  been  the 
effect  of  a  statement  in  this  case,  (if  it  had  contained  such,) 
that  it  was  the  known  and  invariable  usage  amongst  mer- 
chants at  Lisbon,  the  port  of  discharge,  to  treat  losses  and 
expenses  of  the  kind  and  description,  which  are  specified  in 
the  case  as  the  subjects  of  general  average,  we  cannot  but 
observe,  that  the  case  contains  no  allegation  of  fact  whatso- 
ever upon  this  head,  but  merely  states  a  decree  of  a  court  at 
Lisbon,  which  proceeds  upon  the  assumption  of  this  sup- 
posed fact  as  its  foundation."  The  court  held  this  to  be  in- 
sufficient as  a  proof  of  the  necessary  usage.  Vide  also  Note 
17,  Martin  y.  Del.  Ins.  Co.,  (2  Wash.  C.  C.  R.  254,  Trott 
V.  Wood,  (1  Gall.  443,)  and  Crosby  v.  Fitch,  (12  Conn. 
422.) 


Note  XX. 


P.  269,  §  64.  Ougier  v.  Jennings,  (1  Camp.  j505,  in  note.) 
"  Action  on  a  policy  of  insurance  on  fish,  by  the  ship  Duchess 
of  Gordon,  at  and  from  Newfoundland,  to  a  port  in  Portugal. 
The  ship  carried  out  a  cargo  of  salt  from  Lisbon,  with 
which  she  arrived  at  Newfoundland  on  the  21st  July.  As 
soon  as  she  was  unloaded,  she  proceeded  in  ballast  to  Sid- 
ney, where  she  arrived  on  the  25lh  August,  and  took  in  a 
cargo  of  coals.  This  she  carried  back  to  Newfoundland, 
and  delivered  there  in  the  beginning  of  October.  Between 
the  21st  of  that  month,  and  the  8lh  of  November,  she  was 
loaded  with  the  cargo  of  fish,  which  was  the  subject  of  the 
insurance,  and  soon  after  sailed  with  convoy  for  Oporto,  but 


LECT.  II.  P.  II.]  Proofs  and  Illustrations.  898 

was  totally  lost  in  the  course  of  the  voyage.  The  defence 
was,  that  the  trip  to  Sidney  had  not  been  communicated  to 
the  underwriters,  although  a  material  circumstance  as  tend- 
ing to  retard  the  voyage  insured,  and  to  increase  the  risk. 
The  plaintiff  relied  upon  the  usage  of  the  trade,  which  was 
proved  by  several  witnesses. 

"  Lord  Eldon — The  policy  is,  *  at  and  from  Newfound- 
land to  Portugal,  upon  goods,  beginning  the  adventure  from 
the  loaditig  thereof  J  It  is  not  from  the  arrival  of  the  ship, 
but  from  her  beginning  to  load.  I  think  the  practice  of 
the  trade  in  this  case,  is  as  capable  of  being  received  in  evi- 
dence, as  the  practice  in  other  cases  in  which  it  has  been 
admitted.  This  is  like  the  case  of  the  ship  that  was  em- 
ployed on  the  Labrador  coast,  where  she  fished  after  her  ar- 
rival, and  before  her  outward  cargo  was  discharged.(a) 
There  is  no  doubt,  that  the  policy  primd  faciS  means  the 
first  cargo  which  shall  be  laden  after  the  ship's  arrival,  but 
the  underwriter  must  refer  himself  to  the  usage  of  the  trade, 
which  he  is  bound  to  know.  The  first  question  will  be, 
whether  there  is  such  a  usage  here  1  If  the  evidence  leads 
to  this,  that  the  ship  may  make  an  intermediate  voyage  of 
several  years,  it  is  too  dangerous  for  you  to  give  it  efiect. 
If  sevend  ships  belonging  to  a  merchant,  arrive  together  at 
Newfoundland,  and  finding  cargoes  for  some  only,  he  bond 
fidi  sends  the  rest  on  an  intermediate  voyage,  it  seems  rea- 
sonable ;  though  studiously  sending  a  ship  on  an  interme- 
diate voyage  out  of  her  turn  would  be  a  deviation.  The 
second  question,  is  whether  the  ship  has  been  employed 
otherwise  than  the  usage  warrants?  If  you  think  the 
usage  does  exist,  if  you  think  it  reasonable,  and  if  you  think 
this  ship  acted  bon&Jidi  in  taking  the  intermediate  voyage, 
you  will  find  for  the  plaintifi", — if  not,  you  will  find  for  the 
defendant." 

The  jury  found  a  verdict  for  the  plaintifi*,  and  no  attempt 
made  to  set  it  aside. 

McGregor  v.  The  Ins.  Co,  of  Philadelphia^  (1  Wash. 


(a)  Noble  v.  Kennoway,  ante  Note  XII. 
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C.  C,  R.  391.)  The  claim  was  for  a  total  loss  upon  freight, 
on  an  open  policy,  and  the  controversy  related  solely  to  the 
mode  of  adjusting  the  loss.  It  was  insisted  by  the  defen- 
dants, that  by  the  usage  of  Philadelphia,  they  were  entitled 
to  deduct  one  third  from  the  gross  amount  of  the  freight,  as 
it  appeared  by  the  freight  list,  and  that  the  residue,  with  the 
addition  of  5  per  cent  to  cover  premium  and  commissions, 
constituted  the  net  freight,  for  which  alone  they  were  liable. 
Upon  this  computation,  they  had  paid  a  sum  into  court 
which  was  sufficient  to  cover  the  loss.  Mr.  J.  Washington, 
however,  was  of  opinion,  that  "  the  rule  proposed,  was  une- 
qual and  unreasonable,  because,  the  same  deduction  being 
being  made  from  the  gross  freight,  whether  the  voyage  was 
long  or  short,  the  indemnity  in  two  cases,  exactly  alike,  ex- 
cept as  to  the  length  of  the  voyage,  might  be  complete  in 
the  one  case,  and  fall  very  far  short  of  being  so  in  the  other." 
The  propriety  of  the  decision  of  the  learned  judge  in  this  case 
in  the  rejection  of  the  usage,  as  furnishing  the  rule  proper  to  be 
followed,  seems  very  questionable.  The  rule,  it  is  true,  was 
unequal,  but  could  hardly  be  thought  so  unreasonable,  as  to 
be  wholly  inconsistent  with  the  presumption,  that  it  was 
meant  to  be  followed  ;  nor  are  the  other  grounds  of  the  de- 
cision, as  stated  in  the  case,  apparently  more  tenable.  The 
evidence,  as  to  the  existence  of  the  usage  was  perfectly  con- 
clusive. It  was  proved  by  many  and  uncontradicted  witness- 
es, that  it  had  been  the  uniform  and  invariable  practice  (rf* 
all  the  insurance^companies,  and  of  all  the  private  underwri- 
ters in  Philadelphia,  for  a  period  of  more  than  twenty  years 
previous  to  the  trial,  and  during  that  long  period  had  go- 
verned the  settlement  of  all  losses  ;  and  that,«-by  such  a 
usage,  a  rule  for  the  settlement  of  losses  upon  freight  poli- 
cies may  be  established,  different  from  that  which  the  law 
prescribes,  the  cases  of  Gahay  v.  Lloyd  and  Palmer  v. 
Blackburne  clearly  show.  The  learned  judge,  indeed  ad- 
mitted that  the  assured,  if  notice  of  the  usage  had  been  giv- 
en to  him,  or  such  notice  could  fairly  have  been  presumed, 
would  have  been  bound  by  it ;  but  surely  upon  principle, 
and  according  to  all  previous  decisions,  a  practice  so  long  con- 
tinued, uniform,  and  invariable,  was  a  sufficient  ground  for 
this  presumption.    Of  such  a  usage,  the  assured,  from  its 
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nature,  was  bound  to  know  the  existence.  The  assured  is 
certainly  as  much  bound  to  know  what  is  the  interpretation 
of  the  policy,  as  settled  by  the  usage  of  the  place  where  he 
effects  his  insurance,  as  the  insurer,  the  course  and  usages 
of  the  voyage  and  trade,  that  he  insures.  Had  the  usage 
been  local,  or  confined  to  the  office  in  which  the  insurance 
was  made,  the  case  would  have  been  different ;  express  no- 
tice would  then  have  been  necessary :  but  the  usage  was 
general ;  it  embraced,  and  had  always  embraced,  all  the  un- 
derwriters, corporate  and  private,  and  might,  therefore,  well 
have  been  regarded  as  the  law  of  the  state  in  which  it  pre- 
vailed; consequently,  every  person  effecting  an  insurance 
within  the  jurisdiction  of  the  state  was  bound  to  take  notice 
of  it. 

The  text  refers  to  the  case  of  Eyre  v.  TTie  Mar.  Ins.  Co. 
(6  Wheat.  249,)  which  has  previously  been  cited,  {Sup.  p. 
164,  Note  V.)  and  in  which  the  Supreme  Court  of  Pennsyl- 
vania very  properly  rejected  as  unreasonable,  a  construction 
of  a  clause  in  a  time  policy  that  would  have  given  an  elec- 
tion to  the  assured  to  continue  the  insurance  in  force  for  an 
unlimited  period — yet,  the  same  court  subsequently  (5  Scrg. 
4*  WattSj  116,)  granted  a  new  trial  in  the  same  case  for  the 
purpose  of  letting  in  evidence  of  a  usage  at  variance  with 
the  construction  which  they  had  adopted..  The  usage, 
however,  as  offered  to  be  proved,  was  not  that  the  insurance 
might  be  retained  and  continued  for  an  unlimited  time,  but 
merely  until  the  termination  of  the  voyage  in  which  the 
vessel  might  happen  to  be  engaged  when  the  policy  expired. 
It  seems,  therefore,  to  have  been  free  from  the  objection  in- 
timated in  the  text.  In  delivering  the  opinion  of  the  court, 
admitting  the  evidence,  Sergeant,  J.,  said,  ^^  The  plaintiff 
oflEurs  to  prove  that  the  voyage  insured  is  known  by  the 
name  of  a  trading  voyage,  and  that  by  the  usage  of  trade, 
the  vessel  might  sail  to  any  port  of  the  globe  to  which  she 
can  get  a  freight,  at  any  time,  during  the  twelve  months, 
and  continues  covered  by  the  policy  during  such  voyage, 
and  that  such  usage  was  well  known  to,  and  acted  on  by 
the  underwriters  of  this  port.  We  are  not  able  to  distin- 
g:ui8h  the  case  from  the  numerous  cases  decided,  in  which 
pioof  of  such  a  usage  has  been  admitted  to  vary  and  control 
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the  language  used  in  the  policy,  and  to  give  a  construction 
different  from  that  which  it  otherwise  would  have  received, 
or  did  received  The  reader  will  not  fail  to  obsenre  how 
entirely  the  language  of  the  learned  judge  corresponds  with 
tlie  doctrine  of  the  text,  that  a  usage  may  set  aside,  not  only 
the  plain  import,  but  the  judicial  construction  of  the  words 
or  clause  to  which  it  applies.  Yet,  his  language  involyes 
the  not  unfrequent  error  of  confounding  a  usage  of  trade, 
and  a  usage  in  the  interpretation  of  the  policy.  Certainly 
the  usage  offered  to  be  proved  could  not  have  been  estab- 
lished in  any  other  manner  than  by  showing  that  it  had 
been  followed  by  the  insurers  in  the  settlement  of  losses ; 
otherwise,  it  would  only  have  shown,  not  what  the  usage 
was,  but  what  the  understanding  ;  that  is,  the  opinion  of 
the  witnesses  themselves,  and  what  they  knew,  or  believed 
to  be,  the  opinion  of  others. 

Nor  is  it  easy  to  understand  what  is  meant  by  the  "  voyage 
insured,"  under  a  general  time  policy,  or  by  evidence  that 
such  voyage  is  known  "  as  a  trading  voyage."  Such  a 
policy  has  no  reference  to  any  particular  voyage,  or  kind  of 
voyage  ;  but  necessarily  includes  every  voyage,  whatever 
may  be  its  nature,  in  which  the  owner  may  choose  to  em- 
ploy the  vessel.  Evidence,  therefore,  founded  on  a  usage, 
that  a  particular  voyage,  or  kind  of  voyage,  was  in  the 
contemplation  of  the  parties,  if  intended  to  limit'  the  in- 
surance to  the  voyage,  or  kind  of  voyage,  described,  ought 
plainly  to  be  rejected,  as  inconsistent  with  the  nature  of  the 
contract.  The  usage  would  contradict  the  policy.  In- 
deed, the  whole  offer  of  the  plaintiff,  in  this  case,  would 
have  been  improper  and  immaterial,  had  it  not  closed  with 
the  allegation,  that  the  pretended  usage  "  was  well  known 
to  and  acted  upon  by  the  insurers^  This  addition  changed 
wholly  the  character  of  the  usage,  and  made  it  admissible. 


Note  XXI. 


P.  270,  §  65.  Loraine  v.  Tomlinson,  (2  Doug.  584.) 
The  assured,  in  this  case,  claimed  a  return  of  a  part  of  the 
premium,  upon  the  ground,  that  the  risks  were  divisible, 
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and  had  not  been  fully  incurred ;  and  he  attempted  to  prove 
that  by  usage,  a  portion  of  the  premium  was  to  be  returned 
in  similar  cases;  The  court,  in  giving  judgment,  laid  no 
stress  upon  this  evidence,  and  Lord  Mansfield  is  reported  to 
have  said,  "  This  is  a  mere  question  of  construction  upon 
the  face  of  the  instrument,  and,  therefore,  parol  evidence 
should  not  have  been  admitted  to  explain  it,"  which  is,  in 
effect,  saying  that  parol  evidence  of  a  usage  can  never  be  ad- 
mitted, even  to  explain  a  policy.  It  appears,  however,  from  a 
note  of  the  reporter  to  the  subsequent  case  of  Long  v.  Allen^ 
(4  Doug.  277,)  in  which  evidence  of  a  usage  relative  to  a 
return  of  premium  was  admitted  and  prevailed,  that  in  £.0- 
raine  v.  Tomlinson^  nothing  resembling  a  usage  was,  in  fact, 
proved.  It  was  entirely  uncertain  what  portion  of  the  pre- 
mium was  usually  returned,  and  whether,  in  all  cases,  a 
return  was  made.  There  was  no  definite  and  uniform  prac- 
tice ;  and  it  was  upon  this  ground  that  the  evidence  was 
disregeu'ded.  This  is  a  striking  instance  of  the  danger  of 
being  misled  by  the  remarks  of  eminent  judges,  when  the 
facts  of  the  case  are  imperfectly  reported.  This  observation 
of  Lord  Mansfield,  inconsistent  as  it  is  with  his  own  deci- 
sions and  with  all  the  decisions  on  the  subject  of  usage,  has 
been  quoted  to  show  that  the  court  will  not  "  go  out  of  the 
policy  for  evidence  as  to  its  construction,"  (2  Phil.  730.) 
Looking  at  the  words  of  the  policy  in  Loraine  v.  Tomlin- 
son,)  what  Lord  Mansfield,  doubtless,  meant  to  say  and  did 
say,  was  that  the  intent  of  the  parties  upon  the  face  of  the 
policy,  was  too  clear,  to  be  affected  by  such  evidence  as  had 
been  given. 

Blackett  v.  Royal  Exch.  Assur.  Co.  (2  Cro.  ^  J.  244.) 
One  of  the  questions  in  this  cause  was,  whether  parol  evi- 
dence of  a  usage  was  admissible  to  show  that  the  under- 
writers never  paid  for  the  loss  of  boats  upon  the  outside  of 
the  ship,  slung  upon  the  quarter.  Upon  this  question.  Lord 
Lyndhurst,  C.  B.,  in  delivering  the  judgment  of  the  court, 
said,  "  The  policy  is  in  the  usual  form  as  to  ship  and  goods, 
and  as  far  as  regards  the  ship,  imports  to  be  upon  the  ship, 
(that  is,  the  body,)  tackle,  apparel,  ordnance,  munition 
boats,  and  other  furniture ;  there  is  no  exception,  and  the 
policy  is,  therefore,  upon  the  face  of  it,  upon  the  whole  ship, 
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on  all  her  furniture,  and  on  all  her  apparel.  It  was  in  evi- 
dence in  the  cause,  and  admitted  upon  the  argument,  that 
upon  such  voyages  as  that  insured,  ships  invariably  carry  a 
boat  in  the  place  in  which  this  boat  was  carried,  and  slung, 
as  this  boat  was  slung,  and  that  the  ship  would  not  be  pro- 
perly furnished  or  equipped,  unless  it  had  a  boat  in  that  place, 
and  so  slung.  The  objection,  then,  to  the  parol  evidence, 
is,  that  it  was  not  to  explain  any  ambiguous  words  in  the 
policy,  any  words  which  might  admit  of  doubt,  nor  to  in- 
troduce matter  upon  which  the  policy  was  silent;  but  was 
at  direct  variance  with  the  words  of  the  policy,  and  in  plain 
opposition  to  the  language  it  used.  That  whereas  the 
policy  imported  to  be  upon  the  ship,  furniture,  and  apparel, 
generally,  the  usage  is  to  say  that  it  is  not  upon  all  the  fur- 
niture and  apparel,  but  upon  part  only,  excluding  the  boat. 
Usage  may  be  admissible  to  explain  what  is  doubtful ;  it  is 
never  admissible  to  contradict  what  is  plain."  Upon  these 
grounds,  the  evidence  was  rejected.  Although  the  judg- 
ment of  the  court  in  this  case  seems  to  proceed  solely  upon 
the  ground  that  the  usage  offered  to  be  proved  contradicted 
the  words  of  the  policy,  it  is  yet  evident,  that  the  usage  ac- 
tually proved  on  the  part  of  the  assured,  that  it  was  the  in- 
variable custom  of  vessels  in  such  voyages  as  that  insured, 
to  carry  their  boats  on  the  outside,  was  material  to  the  de- 
cision. Had  an  opposite  usage  been  shown — had  it  ap- 
peared that  it  was  the  geiteral  custom  of  vessels  in  the 
same  trade  to  carry  their  boats  upon  deck,  and  that  they 
were  in  fact  much  safer  in  that  position,  a  usage,  exempting 
the  underwriters  from  the  loss,  when  the  boat  was  carried 
in  an  unusual  and  dangerous  manner,  might  clearly  have 
been  admitted  in  evidence.  There  would  then  have  been 
an  entire  analogy  between  the  case,  and  those  in  which  the 
usage  exempts  the  underwriters  from  the  payment  of  losses 
upon  goods  lashed  upon  deck,  from  which  Lord  Lyndhurst, 
in  a  subsequent  part  of  his  opinion,  is  careful  to  distinguish 
it ;  since  this  partial  exemption  of  the  underwriters  would 
merely  have  qualified,  not  have  contradicted,  the  words  of 
the  policy ;  but  as  it  appeared  that  in  the  trade  insured,  all 
boats  were  carried  on  the  outside,  to  exempt  the  imdei- 
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writers  from  the  loss  was  to  render  the  insurance  upon  the 
boat  wholly  void — and  this  involved  a  plain  contradiction. 

In  Murray  v.  Hatch,  (6  Mass.  465,)  where  the  policy 
was  against  "  a  total  loss  only,"  evidence  was  offered,  that 
when  the  insurance  was  efiected,  the  parties  agreed  that  it 
should  only  apply  to  a  total  loss  in  the  natural  sense  of  the 
words ;  so  that  if  any  pai  t  of  the  vessel  and  cargo  were 
saved,  the  underwriters  should  not  be  liable.  It  was  held 
that  the  evidence  was  inadmissible ;  but  the  court  intimated 
a  very  clear  opinion,  that  if,  by  a  settled  practice,  that  inter- 
pretation had  been  given  to  the  policy,  the  evidence  of  the 
usage  must  have  been  received.  {Sewall,  /.,  p.  477.)  This 
case  well  illustrates  the  important  distinction,  which  is 
sometimes  forgotten,  between  the  effect  of  a  parol  agreement 
of  the  parties  to  the  individual  contract,  and  a  general  usage^ 
and  shows  that  tlie  latter  is  not  to  be  regarded  as  contradict- 
ing the  terms,  or  varying  the  construction  of  the  policy  in 
the  same  cases  as  the  former.  As  stated  in  the  text,  the 
repugnancy  between  the  policy  and  the  usage  must  be 
absolute  and  incurable.  Vide  also,  iV.  Y.  Gas  Light  Co. 
V.  Mech.Fire Ins.Co.  (2  Hall.  Sup.  CM.  108,)  Mellen  v.Nat. 
Ins.  Co.  (1  Hallj^o2,)  Levy  v.  Merrill,  (4  Greenleaf,  180.) 

It  is  stated  by  Mr.  Phillips,(a)  that  in  the  case  of  Crofts 
V.  Marshall,  (7  Carr.  4'  Pat/ti.  597,)  it  was  ruled  by  Lord 
Denman,  that  a  practice  at  Lloyd's  by  which  the  particular 
loss  claimed  would  not  have  been  attributed  to  the  "  perils 
of  tlie  sea,"  could  not  be  given  in  evidence  to  vary  the  legal 
construction  of  the  policy,  and  certainly,  the  observations  of 
his  lordship,  in  his  address  to  the  jury,  seem  justly  to  bear 
this  interpretation ;  but  upon  examining  the  report  of  the  case, 
it  appears  that  no  evidence  whatever,  of  the  usage  at  Lloyd's 
was  given  or  offered.  There  is,  therefore,  apparently  some 
error  in  the  remarks  attributed  to  Lord  Denman,  especially 
as  it  seems  impossible  to  justify  the  opinion  they  seem  in- 
tended to  convey.  It  would  be  difficult  to  assign  a  reason 
why  the  general  words  "perils  of  the  sea,"  may  not  as  well 
be  restricted  by  a  known  and  definite  usage,  as  the  general 
words  "  goods,"  "  corn,"  or  "  roots."      There  are,  perhaps. 


(fl)  2  Phill.  734. 
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no  terms  in  the  policy,  not  only  more  general,  but  more 
loose  and  indeterminate  than  ^^  perils  of  the  sea^^  and  this, 
Lord  Denman  distinctly  admits.  Judging  from  the  facts  of 
the  case,  his  lordship  may  have  said  that  the  rule,  alleged  to 
be  followed  at  Lloyd's,  had  its  existence  been  proved,  being 
merely  a  local  usage,  was  not  binding  on  the  defendant, 
since  no  such  usage,  if  not  general,  could  alter  the  legal  in- 
terpretation of  the  policy,  unless  it  appeared  from  other  evi- 
dence, that  the  contract  was  made  in  reference  to  its  exis- 
tence. If  so,  his  lordship's  decision  was  meant  to  conform 
to  that  in  Oabay  v.  Lloyd, 

The  case  of  Turner  v.  Burrows^  (6  Wend.  641,  in  error, 
8  Wend.  144,)  seems  to  be  cited  by  Mr.  Phillip8(a)  as  one 
in  which  evidence  of  a  usage  was  rejected,  as  inconsistent 
with  the  terms  of  the  policy.  The  policy,  in  this  case,  pur- 
ported to  be  made  by  S.  E.  Burrows,  the  defendant,  "on  clc- 

count  of ,"  and  this  blank  had  not  been  filled  up. 

The  claim  of  the  plaintiff  was  founded  on  the  allegation, 
that  the  policy  was  intended  to  cover  his  interest,  as  well  as 
that  of  the  defendant,  who  had  received  from  the  under- 
writers, in  payment  of  a  loss,  the  whole  sum  insured ;  and 
to  show  that  this  construction  might  justly  be  given  to  the 
policy,  he  offered  on  the  trial,  to  prove  that  it  is  a  common 
usage  for  insurance  companies  to  underwrite  policies  in 
blank,  similar  to  the  policy  given  in  evidence,  and  that  the 
universal  understanding  of  the  companies,  and  of  the  mer- 
cantile community,  is  that  such  a  policy  is  tantamount  to  a 
policy  "  for  account  of  whom  it  may  concern."  This  evi- 
dence was  rejected  by  the  judge,  and  his  decision  was  con- 
firmed by  the  Supreme  Court,  apparently,  and  if  so,  most 
correctly,  upon  the  ground  that,  the  mere  understanding  of 
merchants,  as  to  the  construction  and  meaning  of  the  policy, 
is  not  legal  evidence.  It  is  true,  the  court,  misapplying  a 
general  principle,  in  effect  say,  that  parol  evidence  cannot 
be  received  in  any  case,  substantially  to  vary  a  written  con- 
tract— a  rule  that  literally  followed,  as  we  have  already 
seen,  would  exclude  the  evidence  of  a  usage  in  a  vast  ma- 


(a)  1  PhilL  62. 
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jority  of  the  cases  in  which  it  is  received ;  but  this  hazarded 
position  is  no  part  of  the  decision,  of  which  the  sole  ground 
is  the  defective  nature  of  the  evidence  offered.  Had  the 
plaintiff  in  this  case,  offered  to  prove  that  the  construction 
on  which  he  insisted,  had  been  followed  as  a  uniform  and 
notorious  practice  between  the  companies  and  the  assured, 
in  the  settlement  of  losses,  the  evidence  could  not  with  pro- 
priety have  been  rejected.  The  usage  would  not  have  con- 
tradicted the  policy,  it  would  have  been  strictly  explanatory, 
and  probably  would  have  imported  no  more,  as  Chancellor 
Walworth  in  his  opinion  in  the  Court  of  Errors  distinctly 
intimates,  than  the  law  would  imply.  Indeed,  the  chan- 
cellor expressly  states,  that  such  a  usage  would  be  valid. 
**  If  such  a  custom,"  he  says,  "  prevails  in  the  insurance 
companies  in  this  country,  I  see  no  objection  which  could 
arise  to  the  filling  the  blank  in  the  policy  with  the  names  of 
any  persons  legally  entitled  to  its  benefit,  or  with  the  words 
for  whom  it  may  concern."  It  is  proper,  however,  to  add 
that  the  usage  of  the  insurance  companies  in  New- York  is 
directly  opposed  to  that  which  was  stated.  Where  a  policy 
is  delivered  with  a  blank  following  the  words  "  on  account 
of,"  the  insurance  is  considered  in  practice  to  be  made 
for  the  sole  benefit  of  the  person  effecting  it. 


Note  XXII. 


P.  276,  §  68.  The  position  that  has  since  been  so  fre- 
quently repeated,  that  a  usage  or  custom,  must  be  consis- 
tent with  the  rules  of  law,  and  is  only  valid,  when  the  law 
is  doubtful,  is  probably  founded  upon  the  decision  of  the 
King's  Bench,  and  the  language  in  which  the  judges  there 
expressed  themselves,  in  the  case  of  Edie  v.  The  East 
India  Co.  (2  Burr.  1216.)  It  was  there  decided,  that 
evidence  of  a  usage  could  not  be  admitted  to  show  that  the 
n^otiability  of  a  bill  of  exchange  is  restrained,  when  it  is 
endorsed  to  a  particular  person  by  name,  omitting  the  words 
"or  order,"  and  the  ground  of  the  decision  certainly  was, 
that,  by  previous  decisions,  the  law  had  been  otherwise  set- 
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tied.  Lord  Mansfield,  and  the  other  judges,  with  the  ex- 
ception of  Mr.  Justice  Wilmot,  content  themselves  with  say- 
ing, that  as  the  law  in  the  case  before  them  was  known  and 
settled,  the  evidence  of  an  opposite  custom  ought  not  to  have 
been  admitted ;  but  Mr.  J.  Wilmot  uses  general  expressions, 
that  seem  to  have  led  to  the  error,  that,  to  a  certain  extent, 
has  since  prevailed.  He  says — "  Where  there  is  a  doubt 
about  the  custom,  it  may  be  fit  and  proper,  to  take  the  opi- 
nion of  merchants,  but  this  is  only  where  the  law  is  doubt- 
ful." It  is  this  language  which  Mr.  Marshall  repeats,  and 
which  judges  in  the  United  States  have  subsequently  repeat- 
ed as  evidence,  that,  in  no  case  can  usage  be  admitted  to 
establish  a  rule  different  from  that  which  the  law  certainly 
prescribes ;  but,  in  thus  extending  the  application  of  his 
words,  the  limitations  intended  by  the  learned  judge,  have 
been  wholly  overlooked.  In  the  first  place,  the  language  of 
Mr.  J.  Wilmot  was  confined  to  cases,  in  which  the  rule  to 
be  applied,  depends  solely  upon  the  general  custom  of  mer- 
chants, and  what  he  meant  to  say,  and  in  a  subsequent  part 
of  his  opinion,  did  explicitly  say,  was,  that  when  such  a 
custom  has  once  been  recognized,  and  established  by  the  deci- 
sions, evidence,  to  show  that  it  does  not  exist  at  all,  cannot  be 
admitted.  In  the  second  place,  the  decision  of  the  court  had  a 
special  reference  to  the  nature  of  the  contract,  in  a  bill  of  ex- 
change. The  reasoning  of  all  the  judges  is — that  a  bill  of 
exchange,  as  an  original  contract,  is  negotiable,  and  conse- 
quently, as  the  rights  of  an  assignee  for  a  valuable  con- 
sideration are  derived  from  the  drawer  of  the  bill,  they  can- 
not be  varied  by  the  act  of  an  intermediate  party,  which,  in 
effect,  is  merely  saying,  that  a  contract  between  A.,  (the 
drawer,)  and  C,  (the  endorsee,)  cannot  be  varied  by  the  act 
of  a  third  person,  (B.,)  the  endorser.  Certainly  the  court  of 
King's  Bench  never  meant  to  say,  that  the  sole  parties 
to  a  contract  may  not,  by  mutual  consent,  change  the 
application  of  a  rule  of  law,  by  which  their  rights  would 
otherwise  be  governed ;  nor  that  an  existing  usage  may  not, 
in  many  cases,  be  sufficient  evidence  of  their  consent ;  and  of 
this,  the  subsequent  decisions  of  the  same  court,  Lord  Mans- 
field still  presiding,  in  Long  v.  Allen  and  Newman  v.  Ca- 
zalet,  are  conclusive  proof.    If,  then,  evidence  of  a  usage 
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may  be  received  for  this  purpose  in  any  case,  the  only  test 
of  its  admissibility  in  all,  must  be  that  suggested  in  the  text, 
namely,  whether  the  rule  of  law,  that  the  usage  supersedes, 
is  one,  that  in  its  application  to  their  own  contract,  the  par- 
ties themselves  were  competent  to  change.  If  this  position 
be  correct  the  propriety  of  the  decision  of  the  Supreme  Court 
of  New- York,  in  Frith  v.  Barker,  (2  Johns.  328,)  seems  very 
questionable.  It  was  there  held,  that  evidence  could  not  be 
admitted  to  show,  that  by  usage,  the  ship-owner  or  master 
is  entitled  to  full  freight  when  the  casks  in  which  perishable 
goods,  such  as  sugar,  rum,  &c.,  have  been  stowed,  arrive 
and  are  delivered ;  although  the  goods  within  may  have  been 
lost  by  wasting,  or  even  by  the  perils  of  the  sea,  during  the 
V03rage ;  and  the  ground  of  the  decision  was,  that  the  usage 
contradicted  a  settled  rule  of  commercial  law.  Now  the 
rule  in  question  is  certainly  one  that  the  parties  may  change 
by  an  express  stipulation.  It  is  not,  in  the  proper  sense  of  the 
words,  a  general  rule  of  commercial  law,  but  relates  solely  to  the 
proper  construction  of  a  particular  contract,  a  bill  of  lading, 
and  the  rights  of  the  parties  under  it ;  and  it  is  difficult  to 
see,  why  the  construction  of  a  bill  of  lading  may  not  be  va- 
ried by  usage,  to  the  same  extent,  as  that  of  a  policy  of  in- 
surance. It  is  equally  a  rule  of  maritime  law,  that  the 
master  is  not  entitled  to  passage  money,  unless  the  ship  ar- 
rives in  safety ;  yet  it  has  been  repeatedly  determined,  that 
this  rule  may  be  superseded  by  an  opposite  usage.  {Abbot  on 
S^ip.y  Story,  ed.,  Note,  p.  279.)  Is  there  any  real  distinction 
between  the  rule  relative  to  the  transportation  of  persons, 
and  that  relative  to  the  goods  ?  If  the  one  may  be  contra- 
dicted and  superseded  by  usage,  why  not  the  other  ?  Nor, 
in  truth,  is  there  any  injustice,  in  these  cases,  in  permitting 
the  usage  to  govern  the  contract,  when  the  evidence  of  its 
existence  is  such  as  the  law  requires.  When  the  usage  is, 
in  the  proper  and  full  sense  of  the  words,  general,  uniform, 
and  notorious,  we  may  be  certain,  that,  by  its  adoption,  we 
shall  give  effect  to  the  intentions  and  agreement  of  the 
parties. 

It  is  to  be  observed,  that  the  judgment  of  the  Supreme 
Court  in  Frith  v.  Barker,  is  not  to  be  regarded  as  a  decision 
of  the  question,  as  to  the  validity  of  the  alleged  usage.   As  the 
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testimony  was  wholly  insufficient  to  prove  the  existence  of  the 
usage,  that  question  did  not  properly  arise,  and  this,  the  Chief 
Justice,  who  gave  the  opinion  of  the  court,  distinctly  admitted. 
'  In  addition  to  the  cases  of  Long  v.  Allerij  Newman  v. 
Cazalet,  and  Palmer  v.  Blackburne,  a  recent  decision  of 
the  Court  of  Exchequer,  Stewart  v.  Aberdein,  (4  M.  and 
W.,  211,)  may  be  referred  to  as  a  decisive  authority.  It 
proves  that  a  general  and  established  rule  of  law  may  be 
set  aside,  even  by  a  particular  and  local  usage,  where  the 
knowledge  of  the  parties  is  sufficiently  proved.  It  is  a 
general,  and  a  very  salutary  rule  of  law,  that  an  agent,  who 
is  employed  to  collect  a  debt,  has  no  right  to  consent  to  a 
set-off  of  a  debt  due  from  himself  against  that  which  he  is 
authorized  to  receive,  and  that  a  payment  made  in  this  man- 
ner to  the  agent,  is  no  discharge  of  the  debtor,  as  against  the 
principal.  In  the  application  of  this  rule  to  a  policy  ol  ii^ 
surance,  it  had  been  repeatedly  determined,  tliat  a  payment 
made  by  an  underwriter  to  an  insurance  broker,  merely  by 
the  allowance  of  a  credit,. is  no  bar  to  the  recovery  of  a  loss 
by  the  assured.(a)  Yet,  in  Stewart  v.  Aberdein,  it  being 
clearly  proved,  that  by  the  usage  at  Lloyd's,  where  the 
policy  in  question  was  effected,  it  was  customary  for  the 
underwriters  and  brokers,  in  the  settlement  of  their  accounts, 
to  set  off  losses  due  to  the  assured,  against  premiums  due 
from  the  broker,  and  there  being  sufficient  evidence,  in  the 
opinion  of  the  court,  that  the  existence  of  the  usage  was 
known  to  the  plaintiff,  the  assured,  it  was  held,  that  he  was 
concluded  by  a  settlement  made  in  conformity  to  its  terms. 
In  other  words,  that  the  underwriter  was  discharged^  and 
the  agent  alone  responsible  for  the  loss  that  was  claimed. 

The  following  American  decisions,  McGregor  v.  TTie 
Ins.  Co.  of  Philadelphia,  {Sup.  Note  20,)  and  TYott  v. 
Wood,  {Note  XVIL)  may,  with  propriety,  be  referred  to  as 
sustaining  the  doctrine  of  the  text.  The  effect  of  the  usage 
in  the  first,  was  to  change  the  rule  of  law  relative  to  the 


(a)  Todd  V.  Reid,  (4  B.  4-  A.  210,)  Russell  v.  Bangley,  (4  B.  4-  A. 
396,)  Scott  V.  Irving,  (1  B.  4-  Ad.  606,)  Bartlett  v.  PenUand,  (10  B.  4* 
C.  760.) 
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computation  of  a  loss  under  an  open  policy  upon  freight ; 
and  it  was  admitted  by  Mr.  J.  Washington,  that  if  the  as- 
sured had  been  chargeable  with  notice  of  the  usage,  he 
would  have  been  bound  by  it ;  that  is,  ahhough  contradict- 
ing a  settled  rule,  it  would  have  governed  the  construction 
of  the  contract.  So,  in  Trott  v.  Wood^  the  usage  was  re- 
lied on  as  controlling  and  superseding  a  most  important  ge- 
neral principle  of  maritime  law,  and  Mr.  J.  Story  expressly 
says,  that  if  the  usage  had  been  shown  to  be  uniform  and 
general,  it  would  have  constituted  a  legal  defence.  The 
usage  was  rejected  as  insufficiently  proved,  not  as  illegal 
and  void. 

Nor  are  the  cases  that  have  been'  cited  all  that  are  appli- 
cable to  this  subject ;  on  the  contrary,  it  will  now  be  shown 
that  the  principle  that  an  established  and  general  rule  of 
law  applicable  to  the  rights  of  the  parties  under  any  mercan- 
tile contract,  may  be  controlled  and  superseded  by  a  gene- 
nral  or  local  usage,  has  been  settled  in'the  United  States  by 
the  decision  of  a  court,  not  merely  of  high,  but,  upon  such 
questions,  of  paramount  authority,  the  Supreme  Court  of 
the  United  States.  Before  I  proceed,  however,  to  state  the 
case  to  which  I  refer,  it  is  necessary  to  give  an  analogous 
decision  of  a  highly  respectable  state  tribunal. 

It  is  a  general  rule  of  commercial  law,  that  the  owner  of 
the  vessel  is  liable,  upon  the  bill  of  lading,  for  the  safe  trans- 
portation and  delivery  of  the  goods  shipped.  The  bill  of 
lading,  although  signed  by  the  master  alone,  is  equally  the 
contract'of  his  principal,  the  owner ;  yet  in  the  case  oi  Hal- 
sty  V.  Brown,  (3  Dat/,  346,)  it  was  held  by  the  Supreme 
Court  of  Connecticut,  that  this  rule  was  controlled  and  su- 
peraeied  by  the  usage  and  custom  of  merchants  in  Connecti- 
cut, that  the  freight  of  specie,  received  for  transportation, 
by  the  master  of  a  vessel,  is  his  perquisite,  and  that  the 
contract  embraced  by  the  bill  of  lading,  is,  in  such  cases, 
considered  as  personal,  binding  upon  the  master  only,  and 
not  upon  his  owners.  It  was  insisted  by  the  counsel  for 
the  plaintiff,  that  the  law  being  settled,  no  evidence  of  an 
opposite  usage  could  be  admitted  ;  such  evidence  being  only 
admissible  when  the  law  is  doubtful ;  and  the  case  of  Edie 
T.  7%e  East  India  Co.  was  relied  on  as  a  conclusive  au- 
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thority.  But  the  court  said,  "  The  general  law  applicable 
to  the  commercial  world,  that  owners  of  vessels  are  answer- 
able for  the  contracts  and  conduct  of  their  masters,  when 
acting  in  the  scope  of  their  authority,  must  be  admitted ; 
but,  as  it  is  a  principle,  that  the  general  common  law  may 
be,  and  in  many  instances  is,  controlled  by  special  custom, 
so  the  general  commercial  law,  may,  by  the  same  reason, 
be  controlled  by  a  special  local  usage,  so  far  as  that  usage 
extends,  which  will  operate  upon  all  contracts  of  this  na- 
ture, made  in  view  of,  or  with  reference  to  such  usage." 
This  case  has  a  peculiar  importance  and  value  from  the 
fiEu:t,  that  it  was  subsequently  referred  to,  and  the  principle 
upon  which  it  was  founded,  adopted  as  the  ground  of  their 
own  decision,  by  the  Supreme  Court  of  the  United  States. 

It  is  a  settled  rule  of  law,  that  the  payment  of  a  promis- 
sory note,  in  order  to  charge  the  endorser,  must  be  demanded 
on  the  third  day  of  grace,  but  it  has  long  been  the  usage  of 
the  banks  in  the  District  of  Columbia,  not  to  demand  pay- 
ment until  the  fourth  day ;  and  in  the  case  of  Renner  v. 
Bank  of  Columbia^  (9  Wheat.  682,)  in  which  the  plaintiff 
in  error  relied  upon  the  general  rule,  it  was  held,  that  in  re- 
spect to  him  it  was  entirely  superseded  by  the  usage,  as  it 
clearly  appeared  from  the  circumstances  proved,  that  he 
had  endorsed  the  note  with  a  full  knowledge  of  the  custom. 
The  judgment  of  the  court  was  delivered  by  Mr.  Justice 
Thompson,  and  his  opinion  contains  a  full  review  of  all  the 
previous  cases,  and  cmiong  these  he  cites  that  of  Halsey  v. 
Brown,  with  an  entire  and  emphatic  approbation. 

The  reader  will  observe  that  this  case  goes  much  further 
than  Halsey  v.  Brown,  since  it  establishes  that  a  general 
rule  of  law  maybe  superseded  even  by  a  usage  strictly  local, 
when  it  appears  from  other  circumstances  that  the  contract 
was  made  in  reference  to  the  custom.  The  principle  of  the 
decision,  therefore,  entirely  corresponds  with  that  of  the 
King's  Bench,  in  Gabay  v.  Lloyd.  In  Halsey  v.  Brown^ 
the  usage  was  general  in  the  sense  given  to  that  term  in 
the  text.  It  was  a  usage  of  the  State  of  Connecticut,  and 
as  such,  the  law  of  that  state,  binding  upon  the  parties  by 
the  mere  fact  of  its  existence.  Vide  also,  Jones  v.  Fales^ 
(4  Mass.  252.)     Lenox  4*  Kennebeck  Bank  v.   Page^ 
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(9  Mass.  168,)  and  Bank  of  Utica  v.  Smith,  (18  Johns. 
270.) 


Note  XXIII. 


P.  281,  §  74.  De  Longuemere  v.  N.  Y.  F.  Ins.  Co.,  (10 
Johns.  12.  Sup.  Note  V.)  The  same  construction  has 
been  given  to  the  word  "  port,"  in  a  time  policy  upon  the 
vessel ;  Cockey  v.  Atkinson,  (2  jB.  ^  A.  460,)  but  the  con- 
struction is  here  founded  not  upon  extrinsic  facts,  but  the 
nature  of  the  insurance.  The  intention  of  such  a  policy  is, 
to  give  to  the  assured  the  right  of  employing  the  vessel  in 
any  trade  he  may  deem  proper.  By  construing  the  word 
''  port,"  in  its  usual  and  positive  sense,  this  liberty  would  be 
greatly  abridged. 

In  Hancox  v.  Fishing  Ins.  Co.,  (3  Sumn.  134,)  the  par- 
ticular nature  and  usages  of  the  voyage  were  extrinsic  facts, 
that  satisfied  the  mind  of  the  court,  that  the  word  "  pro- 
ceeds" was  used  by  the  parties  in  the  policy,  in  a  distinct 
and  peculiar  sense. 

The  case  of  Neilson  v.  Delaanir,  (2  Esp.  619,)  may  also 
be  referred  to  under  this  head.  The  insurance  was  on  a 
ship  from  Liverpool,  to  any  of  the  windward  or  leeward* 
islands — words  that  would  comprehend  all  those  islands,  to 
whatever  country  or  government  they  might  belong ;  but  as 
England  was  at  war  with  France  when  the  policy  was  ef- 
fected, French  islands  were  held  to  be  excluded.  The  ves- 
sel sailed  for  Guadaloupe,  which,  although  before  her  arrival, 
it  had  surrendered  to  an  English  force,  was  a  French  island 
when  the  policy  was  effected.  Lord  Kenyon  held,  that  it 
could  not  for  that  reason  have  been  in  the  contemplation  of 
the  parties,  and,  therefore,  nonsuited  the  plaintiff.  The  ex- 
trinsic facts,  here,  were,  the  existence  of  war  between  Eng- 
land and  France,  and  the  possession  of  Guadaloupe  by  the 
latter  power,  when  the  insurance  was  made. 

Whether  parol  evidence  of  the  declarations  and  conversa- 
tions of  the  parties  at  the  time  their  contract  was  made,  may 
be  leceived,  in  order  to  show  in  what  sense  general  words 
were  in  fact  used  by  them,  or  to  determine  particular  words 
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to  a  distinct  and  peculiar  sense,  is  a  question  that  I  have 
purposely  omitted,  to  discuss  in  the  text.  The  authorities 
are  conflicting,  and  I  have  found  myself,  not  only  unable  to 
reconcile  them,  but  to  state  any  distinction  satisfactory  to 
my  own  mind,  upon  which  the  propriety  of  admitting  the 
evidence  can  be  founded.  Its  admission  seems  in  many 
cases  highly  reasonable ;  but  the  difficulty  is,  how  to  recon- 
cile its  admission  in  any,  with  the  established  rule  of  law, 
that  forbids  the  alteration  of  a  written  contract,  and  even, 
in  a  court  of  law,  the  correction  of  mistakes,  by  parol  evi- 
dence. From  this  rule,  the  evidence  of  usage  and  of  ex- 
trinsic facts  have  always  been  considered  as  exceptions,  as 
not  within  the  mischief  that  the  rule  is  designed  to  prevent; 
or  perhaps  the  rule  itself,  adopting  the  distinction  of  a  late 
able  writer,  excludes  only  parol  evidence  of  the  language  of 
the  parties,  contradicting,  varying,  or  adding  to,  that  which 
is  contained  in  the  written  instrument.   (1  Greehleafj  333.) 

It  is  doubtless  true,  that  the  declarations  of  the  parties  are 
admissible  in  evidence  to  determine  the  subject  matter  of  the 
contract,  and  in  these  cases,  it  is  evident,  upon  reflection, 
that  the  evidence  is  not  merely  proper,  but  necessary  and 
indispensable. 

Declarations  relative  to  the  subject  matter  of  a  contract, 
are  always  founded  upon  extrinsic  facts.  The  facts  deter- 
mine the  construction,  and  the  declaration  is  only  relied  on 
as  evidence,  that  they  were  communicated  to  the  party  to  be 
afl!ected  by  the  knowledge.  It  is  properly  a  notice,  and, 
therefore,  like  all  other  notices,  not  required  by  law  to  be  in 
writing,  is  necessarily  to  be  proved  by  parol  evidence. 

Thus,  where  the  charterer  of  a  ship,  which  he  has  un- 
derlet for  a  larger  sum  than  by  his  own  charter  party  he  is 
bound  to  pay,  insures  this  surplus  interest  by  the  name  of 
"  freight."  The  word,  it  has  been  held,  is  not  properly  ap- 
plicable to  such  an  interest,  nor  would  the  insurers  be 
obliged  so  to  understand  it,  unless  the  fact,  that  it  was  the 
interest  meant  to  be  covered,  had  been  disclosed  to  them. 
When  the  communication  is  made,  the  policy  is  valid.(a) 


(a)  Nesmith  v.  Nat.  Ins.  Co.,  (1  Hall,  463.) 
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Here  a  peculiar  meaning  is  given  to  the  word  *' freight,''  but 
the  main  gromid  of  the  eonstruction,  is  the  fact  that  the 
interest  it  denotes,  was  the  only  interest  of  the  assured  to 
which  the  contract  could  possibly  be  applied  ;  and  the  notice 
to  the  insurers  is  evidence  of  their  consent,  that  this  interest 
should  be  covered  by  the  policy. 

It  is  also  probable,  that  where  the  words  to  be  interpreted, 
are  purely  technical,  so  that  the  court  and  jury  are  whdly 
ignorant  of  their  meaning,  the  declarations  of  the  parties, 
showing  the  sense  in  which  they  understood  them^  may  be 
received  in  evidence,  with  the  same  propriety,  as  the  testi- 
mony of  witnesses,  deposing  to  their  personal  knowledge  of 
their  usual  application. 

But  the  cases  we  are  now  considering,  are  those  in  which 
the  words  to  be  interpreted  do  not  relate  to  the  subject  matter 
of  the  contract,  and  have  a  known,  definite,  and  popular  sense, 
in  which  the  court  would  be  obliged  to  understand  them^ 
so  that  the  effect  of  the  evidence  is  to  alter  their  plain  import 
and  necessary  interpretation.  If,  in  these  cases,  the  oral 
declarations  of  the  parties  may  be  admitted,  to  show  in  what 
sense,  different  from  its  ordinary  meaning,  even  a  single  word 
was  understood,  why  may  not  the  same  evidence  be  given 
in  relation  to  each  and  all  the  words  of  the  instrument  1  If 
the  import  of  a  single  word  can  thus  be  altered,  why  not 
that  of  the  whole  contract?  How  and  where  is  a  line  of 
distinction  to  be  drawn,  by  which  the  established  rule  of  law 
can  be  saved  from  an  entire  subversion  ?  I  am,  therefore, 
forced  to  declare  my  adherence  to  the  rule,  as  stated  by  the 
latest  and  ablest  writer  upon  evidence,  that  ''  where  a  con- 
tract is  made  in  ordinary  and  popular  language,  to  which 
no  local  or  technical  and  peculiar  meaning  is  attached,  parol 
evidence,"  (with  the  exceptions  already  stated,)  '^  is  not  ad- 
missible to  show,  that,  in  that  particular  case,  the  words  were 
used  in  any  other  than  their  ordinary  and  popular  sense." 
(I  Green.  634.) 

The  cases  that  seem  opposed  to  this  conclusion,  are,  Birch 
v.  Depeyster^  (4  Camp.  385,)  and  Gray  v.  Harper^  (1 
fiifory,  674.)  In  the  first  of  these  cases,  C.  J.  Gibbs  admitted 
evidence  of  the  conversations  of  the  parties,  to  show  the 
meaning  which  they  attached,  at  the  time,  to  the  word 
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**  privilege,"  which  was  inserted  in  their  written  contract ; 
and  in  the  second,  Mr.  J.  Story  intimated  a  clear  opinion, 
that  the  same  evidence  might  be  admitted  to  show  in  what 
sense  the  word  "cost"  was  intended  to  be  used  by  the  parties 
in  the  contract  which  was  the  subject  of  the  suit.  It  is  pos- 
sible, however,  that  both  these  cases  may  be  reconciled  to 
the  general  rule,  by  considering  the  words  *' privilege  and 
cost,"  as  technical ;  and,  indeed,  it  seems  to  have  been  upon 
this  ground  that  C.  J.  Gibbs  placed  his  decision. 

In  a  subsequent  case,  however,  before  C.  J.  Abbott,  ( Tay- 
lor V.  Briggs,  2  Car.  4*  Payne,  525,)  in  which  the  question 
related  to  the  technical  meaning  of  the  word  "  bales,"  as 
applied  to  cotton ;  that  eminent  judge  rejected  the  evidence 
of  a  broker,  as  to  what  was  said  by  the  parties  at  the  time 
"  That  sort  of  evidence,"  he  observed,  "  when  there  is  a  writ- 
ten instrument  signed  by  the  parties,  and  a  particular  con- 
struction of  it  will  much  benefit  one  party,  and  injure  the 
other,  is  too  dangerous  to  be  relied  on."  It  is  remarkable, 
that  in  each  of  these  cases,  the  decision  of  the  judge  was 
acquiesced  in  by  the  party  against  whom  it  was  made ;  so 
that  the  law,  even  in  respect  to  technical  words,  is  still  un- 
settled. 

Although,  it  is  probable,  that  the  oral  declarations  of 
the  parties  are  not  admissible  in  evidence,  for  the  purpose 
that  has  been  stated,  it  is  a  very  different  question, 
whether  other  writings,  affording  certain  evidence  of  the 
intentions  of  the  parties,  may  not  be  received ;  and  I  ap- 
prehend, that,  when  the  effect  of  the  evidence  is,  not  to 
alter  the  plain  import  of  the  policy,  but  merely  to  deter- 
mine the  construction  of  an  ambiguous  clause,  or  words,  it 
ought  to  be  admitted.  It  is,  indeed,  a  settled  rule,  that  all 
contemporaneous  writings  relative  to  the  same  subject  matter, 
are  admissible  in  evidence  ;(a)  but  those  writings  to  which  I 
now  refer,  are  such  as  are  prior  in  date  and  execution. 
In  respect  to  these,  the  general  rule  undoubtedly  is,  that 
all  the  provisions  and  stipulations  they  contain,  are  merged 
in  the  principal  and  final  contract;    and,  therefore,   they 


(a)  1  Greenleaf,  334, }  283. 
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cannot  be  admitted  to  vary  the  import  of  the  policy.  But 
the  ground  of  the  rule  is,  the  presumption  that  the  parties 
meant  that  the  policy  should  contain  the  whole  of  their 
agreement,  and  the  admission  of  evidence  to  alter  or  extend 
that  agreement,  would  be  inconsistent  with  this  presump- 
tion. It  is  manifest,  however,  that  the  reason  of  the  rule 
is  not  at  all  applicable,  when  it  is  confessed  that  the  policy 
was  meant  to  correspond  with  the  previous  writing,  and 
the  writing  is  resorted  to  for  the  sole  purpose  of  explana- 
tion, and  consequently,  to  such  cases  the  rule  itself  ought 
not  to  be  held  to  apply.  Thus,  where  the  policy  is  founded 
upon  a  representation  or  agreement  in  writing,  and  it  is 
admitted,  or  certainly  proved,  that  the  facts  or  conditions 
contained  in  this  previous  writing,  were  meant  to  be  em- 
bodied in  the  policy — a  particular  provision,  however,  as 
expressed  in  the  policy,  from  an  accidental  omission,  or 
change  of  phraseology,  is  obscure  and  ambiguous,  but  by 
a  reference  to  the  previous  writing,  the  ambiguity  is  re- 
moved, and  the  intentions  of  the  parties  rendered  clear  and 
certain.  In  such  a  case,  it  would  seem  unreasonable  to 
drive  a  party,  who  seeks  no  discovery,  into  a  court  of 
equity,  to  ask  the  interpretation  of  his  contract  upon  the 
same  evidence  that  a  court  of  law,  without  hazard,  and 
without  the  violation  of  any  principle,  might  certainly  admit. 
The  Court  of  King's  Bench,  in  the  case  of  Etches  v.  Al- 
dan^ (1  Man,  4*  Ryl'  157,)  seem  to  have  gone  even  further 
than  the  principle  for  which  I  contend.  They  admitted  the 
plaintiff,  in  order  to  determine  the  true  construction  and 
proper  subject-matter  of  his  own  policy,  to  give  in  evidence 
a  prior  policy  by  the  same  defendants  to  another  party.  His 
own  policy  was  an  open  policy  for  £400,  upon  freight,  the 
gross  freight  was  £800 ;  and  the  underwriters,  lheref6re, 
insisted  that  the  plaintiff  was  his  own  insurer  for  one  half 
of  the  freight,  and  consequently,  was  entitled  to  recover  only 
one  half  of  the  amount  of  his  policy ;  but  to  repel  this  de- 
fence, he  was  permitted  to  show,  by  a  reference  to  a  prior 
policy,  covering  advances  on  the  same  freight,  that  his  own 
intention  was  only  to  insure  the  net  freight,  deducting  the 
advances,  and  that  this  was  known  to  the  insurers ;  and  this 
evidence  was  held  by  the  court  to  be  conclusive. 
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%  48.  Another  case  in  the  K.  B.— Farmer  y.  Legg— ^  49.  Remarks  thereon—^  50. 
Not  in  all  cases  that  the  breach  of  a  statutory  regulation  avoids  the  policy—^  51. 
Illustrated  by  a  decision  in  the  U.  S.— Ocean  Ins.  Co.  v.  PoUeys — ^  52.  Remaifa 
thereon — ^  53.  Further  exceptions  from  general  rule — ^  54.  Decision  of  S.  C.  of 
Massachusetts — Warren  v.  Manuf.  Ins.  Co. — ^  55.  Remarks  thereon — ^  56.  Ano* 
ther  decision  in  Massachusetts— Wood  y.  Wood — $  57.  Conclusion  from  deci- 
sion— ^  58.  General  observations — Not  necessary  that  illegality  should  appear 
on  face  of  policy—^  59.  Case  before  Judge  Washington— Gray  v.  Sims — ^  60. 
Opinion  of  the  Judge — ^  61.  Observations  thereon. 


§  1.  Insurances,  void  in  their  origin,  as  contra- 
vening the  laws  of  the  state  in  which  they  are  ef- 
fected, are  the  last  subject  of  preliminary  inquiry. 

In  numerous  cases,  an  insurance  is  void  in  its 
origin,  either  as  violating  some  law,  relative  to  the 
form  or  provisions  of  the  contract,  or  in  consequence 
of  a  breach,  by  one  of  the  parties,  of  a  condition  or 
duty,  that  the  contract  imposes  or  implies ;  but 
these  cases  will  be  found  to  bear  a  direct  relation 
to  some  of  the  terms  or  provisions  of  the  policy  it- 
self, and  it  is  in  connection  with  these,  that  they 
will  properly  be  treated.  In  the  cases  now  to  be 
considered,  the  invalidity  of  the  insurance  does  not 
proceed  from  any  law,  having  an  immediate  relation 
to  the  contract,  nor  defining,  or  attempting  to  de- 
fine, in  any  manner,  the  rights  and  duties  of  the 
parties.  Hence,  they  would  find  no  appropriate 
place  in  our  proposed  analysis  of  the  policy,  but 
require,  of  necessity,  to  be  separately  considered* 
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Legitimate  insurances  are  the  proper  subject  of 
oor  main  inquiry,  and  those  which  do  not  fall 
within  the  range  of  the  definition,  are,  in  the  first 
instance,  to  be  carefully  distinguished  and  excluded. 
Insurances,  thus  illegal,  and  void  in  their  origin, 
may  be  conveniently  divided  into  three  classes  : — 

1.  Insurances  in  contravention  of  the  laws  of 
revenue  and  trade,  of  the  state  in  which  they  are 
effected. 

2.  Insurances  in  contravention  of  the  rights  of 
the  state,  as  a  belligerent  power. 

3.  And  lastly,  insurances  in  contravention  of  the 
duties  of  the  state  as  a  neutral  power. 

1.  Insurances  in  contravention  of  municipal 
laws  of  revenue  and  trade. 

§  2.  Every  civilized  government,  for  reasons  that 
will  hereafter  be  examined,  not  only  permits,  but 
in  truth,  encourages,  its  own  subjects,  or  citizens, 
to  violate  the  prohibitory  laws  of  revenue  or  trade 
of  other  countries ;  but  every  government  is  sufii- 
ciently  anxious  to  protect  its  own  laws,  of  a  similar 
character,  from  the  slightest  breach  or  invasion. 
Hence,  in  every  country,  not  only  are  severe  penal- 
ties inflicted  upon  the  persons  and  property  of  those 
by  whom  these  laws  are  violated,  but  every  contract, 
of  every  description,  that  tends,  in  any  degree,  to 
favor  or  encourage  such  violation,  is  contaminated 
by  the  illegality  it  seeks  to  protect,  and  perishes 
from  the  taint.  «  This  observation  applies,  with  a 
peculiar  force,  to  an  insurance  upon  a  prohibited 
trade.  There  can  be  no  more  direct  encourage- 
ment to  the  violation  of  a  law,  than  a  contract  that 
secures  an  indemnity  to  the  transgressor.  Hence, 
by  the  general  consent  of  jurists,  it  is,  in  all  coun- 
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tries,  absolutely  void. (a)  It  is  of  no  consequence, 
that  the  insurer  was  fully  informed  of  the  nature  of 
the  risks  he  was  desired  to  assume.  He  had  no 
right  to  assume  them.  It  is  of  no  consequence, 
that,  on  the  trial  of  an  action  upon  the  policy,  the 
insurer  is  silent  as  to  its  illegality.  He  may  not 
choose  to  raise  the  objection,  but,  as  soon  as  its  ex- 
istence is  disclosed— and  its  disclosure,  generally 
speaking,  is  inevitable — the  court  will  declare  the 
nullity  of  the  contract,  and  dismiss  the  suit. 

§  3.  Mr.  Marshall  states,  as  the  opinion  of  Roc- 
cus,  an  Italian  jurist  of  much  celebrity,  that  an 
insurance  upon  a  prohibited  trade  is  only  invalid 
where  the  insurer  was  ignorant  when  he  made  the 
contract,  of  its  true  character  and  risks  ;  but  this 
opinion  of  Roccus,  although  broader  in  its  terms, 
has  always  been  considered  as  applying  to  avoyage, 
or  trade,  prohibited  by  the  laws  of  a  foreign  country, 
or  of  war,  not,  to  a  commerce  interdicted  by  the  law 
of  the  place  where  the  contract  was  made,  or  is 
sought  to  be  enforced  ;  and  by  this  construction  the 
seeming  discrepancy  between  this  eminent  jurist, 
and  all  other  writers  of  authority,  is  at  once  re- 
moved. (&)  It  would  indeed,  be  a  strange  depar- 
ture from  the  most  obvious  and  imperative  maxims 
of  public  policy,  were  a  government  to  permit  its 
own  tribunals,  to  enforce  the  execution  of  a  con- 
tract, involving  a  violation,  and  tending  to  the  sub- 
version of  its  own  laws ;    and  these,  laws,  so  inti- 


(a)  Note  I. 

Ih)  1  Marsh.  66.  1  Emerigon,  ch.  8, }  6,  p.  212.  2  Valin,  130,  note. 
Boulay  Du  Paty's  Emerigon,  p.  220,  n.  3  Kent's  Com.  6th  ed.,  p.  262. 
264,  n.  Roccus,  n.  21.  In  his  construction  of  Roccus,  Mr.  Marshall  has 
followed  Mr.  Park,  (1  Park,  602.) 
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mately  connected  with  the  well-being  and  prosperity 
of  the  state,  as  those  of  revenue  and  trade  are 
usually  considered. 

§  4.  Where  an  insurance,  prohibited  or  void,  by 
*  the  laws  of  the  country  in  which  it  was  made,  is 
sought  to  be  enforced  in  the  tribunals  of  another, 
the  defence  of  illegality,  may  doubtless,  be  waived 
by  the  insurer.  The  objection,  unless  raised  by 
him,  will  not  be  noticed  by  the  court,  who  have  no 
judicial  knowledge  of  foreign  laws,  except  so  far 
as  they  are  the  subject  of  proof,  but  when  an  insu- 
rance, valid  by  the  lex  loci — the  law  of  the  place 
where  the  contract  was  made — violates  directly  or 
indirectly,  the  laws  of  the  country,  where  a  remedy 
is  sought,  the  court  will  withhold  all  aid  from  its 
execution,  with  the  same  determination,  and  for  the 
same  reasons,  as  if  the  policy  had  been  effected 
within  its  jurisdiction.  It  may  not  rescind  the  con- 
tract, or  with  truth  declare  it  to  be  void  in  its  origin, 
but  will  leave  the  assured  to  seek  relief  in  the  tri- 
bunals of  a  country,  where,  in  consistency  with  its 
own  laws,  the  validity  of  his  contract  may  be  up- 
held, (a) 

§  5.  The  invalidity  of  an  insurance,  as  an  im- 
plied violation  of  the  laws  of  trade,  may  arise,  from 
-  the  character  of  the  goods  exported  or  imported, 
the  nature  of  the  trade,  or  the  breach  of  some  sta- 
tutory provision,  relative  to  the  navigation  of  the 
ship,  or  conduct  of  the  voyage.  In  order  to  show 
the  grounds  of  the  decisions,  some  examples  will 
be  given  from  each  of  these  classes. 

1.   Character  of  the  goods. 

§  6.     When  the  exportation  or  importation  of 

(a)  3  Kent'a  Com.  6th  ed.,  262. 
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the  goods  shipped,  is  prohibited,  the  illegality 
affects,  not  only  the  policy  upon  the  goods 
themselves,  but  equally  those  upon  the  ship  and 
freight,  since  the  voluntary  reception  of  the 
goods,  by  the  master,  is  as  much  a  violation  of* 
law,  as  their  shipment  by  the  owner,  (a)  Ge- 
nerally speaking,  the  illegality  works  a  forfeiture 
of  the  ship  and  of  the  goods  ;  and  it  is  intimated, 
in  some  of  the  decisions,  that  it  is  only  where  the 
subject  insured  is  liable  to  forfeiture,  that  the  in. 
surance  is  void ;  but  the  better  opinion  undoubtedly 
is,  that  where  the  prohibited  act,  whatever  may  be 
the  nature  of  the  penalty  imposed,  renders  the  sub- 
sequent voyage,  or  trade,  illegal,  as  a  necessary 
consequence,  it  vacates  the  policy.(&) 

§  7.  By  an  act  of  Congress,(c)  no  goods  brought 
into  the  United  States,  from  any  foreign  place,  can 
be  unladen,  or  removed  from  the  vessel  in  which 
they  are  brought,  without  a  special  license  or  per- 
mit, in  writing,  from  the  collector,  or  other  officer 
of  the  customs,  at  the  port  of  importation,  and  a 
pecuniary  fine  or  penalty  is  imposed  upon  all  per- 
sons, who  shall,  knowingly,  aid,  or  be  concerned, 
in  such  unlawful  unlading  or  removal.  In  a  case 
before  Mr.  J.  Story,  where  the  master,  who  was 
also  a  part  owner  of  the  ship  insured,  received  on 
board,  clandestinely,  an  anchor,  brought  in  another 
vessel,  into  the  port  of  New-Orleans,  from  a  foreign 
place,  and  unladen  without  a  permit,  it  was  held 
by  that  eminent  judge,  that  the  act  of  the  master 
was  a  plain  violation  of  the  statute,  and  subjected 


(a)  Gray  v.  Sims,  (3  Wash.  C.  C.  R.,  216.) 

(b)  Note  II. 

(c)  Duty  act  of  1799,  {  60.  Lawi  of  U.  9.,  (Story's  ed.,  vol.  1,  p.  619.) 
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him  to  the  penalty  imposed  ;  aud  he  intimated  a 
clear  opinion,  that,  had  the  illegality  occurred  at  the 
inception  of  the  policy,  as  the  vessel  had  no  right 
to  sail  with  the  anchor  on  board,  it  would  have  ren- 
dered the  contract  utterly  void,  as  to  all  the  owners. 
The  insurance,  he  observed,  was  on  account  of  all 
the  owners,  and  was,  therefore,  not  divisible,  so  as 
to  be  good  in  part  and  void  in  part,  and  it  was  a 
necessary  consequence,  that  the  illegal  act  of  one, 
would  have  the  same  effect,  as  if  all  had  participa- 
ted. The  case  was,  however,  decided,  upon  other 
grounds,  in  favor  of  the  assured. (a) 

$  8.  There  is,  it  has  occurred  to  me,  a  dis- 
tinction on  this  subject,  plainly  implied  in  the  ob- 
servations of  Mr.  J.  Story,  that  is  material  to  be 
noticed.  In  all  cases,  where,  by  the  violation  of  a 
law  of  trade,  the  property  insured,  is  subjected  to 
forfeiture,  the  insurers  are,  doubtless,  discharged  ; 
but,  when  the  law,  creating  no  forfeiture,  limits  it- 
self to  the  punishment  of  the  offender,  the  partici- 
pation or  privity  of  the  assured  is  probably  neces- 
sary to  be  proved,  in  order  to  avoid  the  policy. 
Thus,  should  the  master  of  the  ship  insured,  not 
being  himself  a  part  owner,  receive  on  board  pro- 
hibited goods,  under  circumstances  not  inducing  a 
forfeiture,  his  illegal  act,  if  it  clearly  appeared,  that 
it  was  committed  without  the  authority  or  privity 
of  his  owners,  ought  not  to  be  alleged  as  a  bar  to 
their  recovery.  To  declare  their  contract,  under 
such  circumstancesj  to  be  void,  would  seem 
to  be  an  unreasonable  and  unjust  extension  of 
the  established  doctrine.    There  is  a  decision  of  the 


(a)  Clark  v.  The  Protection  Ins.  Co.,  (1  Story,  109,  note.) 
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King's  Bench,  that  may,  with  propriety,  be  nrged 
in  support  of  this  position.  The  goods  insured  had 
been  duly  entered  at  the  custom-house,  but  were 
put  on  board  after  the  master  of  the  vessel  had  ob- 
tained his  manifest  and  clearance,  and  he  omitted 
to  enter  them  in  the  manifest,  and  obtain  a  second 
clearance.  This  omission  was  a  violation  of  an 
act  of  Parliament,  and  subjected  the  vessel  to  for- 
feiture ;  but  as  no  violation  of  law  or  even  negli- 
gence was  imputed  to  the  assured,  the  misconduct  of 
the  master  was  held  to  be  no  bar  to  his  recovery. (a) 
The  illegality  in  this  case  would  certainly  have 
avoided  a  policy  upon  the  ship  herself,  but,  although 
it  rendered  her  voyage  illegal,  it  was  not  permitted 
to  affect  the  innocent  goods  of  an  innocent  owner. 
It  must  be  admitted,  that  there  is  not  a  perfect 
analogy  between  the  case  of  a  shipper  of  goods, 
and  that  of  the  owners  of  the  ship.  The  master  is 
the  agent  of  his  owners,  not  of  the  merchant,  and 
hence,  in  many  cases,  it  will  hereafter  be  seen,  the 
unauthorized  acts  of  the  master  are  imputed  to 
the  owners,  and  operate  to  discharge  the  insurers ; 
but  the  discharge  of  the  insurer  in  these  cases,  rests 
upon  the  ground,  that  the  misconduct  of  the  mas- 
ter, had  either  proved  the  direct  occasion  of  the 
loss,  or  had  altered  permanently  the  risks  of  the 
policy;  no  reasons  of  justice,  or  policy,  seem 'to 
require  a  similar  construction,  when  the  unathorized 
and  illegal  act  of  the  master,  while  it  subjects  him 
to  punishment,  cannot  by  possibility  occasion  a  loss, 


(a)  Camithers  v.  Gray,  (16  Easty  36.)     Vide  also,  Dawson  v.  At- 
tey,  (7  East,  367.; 
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nor  increase  in  any  degree^  the  risks  of  the  insu- 
rer.(a) 

§  9.  It  is  certain  that  the  illegality  of  a  voyage 
arising  from  the  transportation  of  prohibited  goods, 
is  never  permitted  to  affect  a  distinct  policy,  upon 
the  lawful  goods  of  a  different  owner.  In  the  lan- 
guage of  Sir  William  Scott,(i)  the  innocent  goods 
of  one  merchant  are  not  to  be  confiscated  on  ac- 
count of  the  misconduct  of  another ;  and  where  the 
goods  insured  are  neither  subject  to  forfeiture,  nor 
their  owner  involved  by  any  co-operation  or  privity 
in  the  illegal  act,  it  would  be  plainly  unjust  to  avoid 
the  insurance  ;  nor  are  there  any  reasons  of  public 
policy,  that  require  so  harsh  a  construction. 

§  10.  The  decisions  have  even  gone  beyond  the 
principle  that  has  been  stated.  Even  the  innocence 
of  the  assured,  is  not  in  all  cases  essential  to  his 
protection  ;  it  may  be  regarded  as  settled  law,  that 
where  the  goods  insured  by  one  policy,  are  all  of 
them  lawful,  the  insurance  is  valid,  even  where  the 
assured,  as  owner  or  otherwise,  is  interested  or 
concerned  in  the  transportation  of  unlawful  goods, 
by  the  same  vessel  \{c)  and,  although  the  infection  of 
illegality,  can,  in  no  case,  be  communicated  to  the 
innocent  goods  of  an  innocent  owner,  it  is  ma- 
terial to  remark,  that  upon  other  grounds,  arising 
from  the  illegality,  the  policy  of  the  owner  may  be 
defeated.     When  he  knows,  or  has  just  reasons  to 


(a)  It  has  been  decided  in  England,  that  the  act  of  the  ma«ter  in  sail- 
ing without  convoy,  without  the  authority  or  privity  of  his  owners,  will 
not  affect  the  insurance,  but  these  decisions  are  founded  on  the  express 
words  of  the  convoy  act.  Carstairs  v.  Allnut,  (3  Camp,  497.)  Metcalf 
V.  Parry,  (4  Camp,  123.)     Vide  Note  XUI. 

ih)  The  Jonge-Clara,  (1  Ed.  Ad.  Dec.  371.)  PiescheU  v.  AUnutt,  (4 
nutU.  792.)     Vide  Note  m. 

(c)  Vide  Note  FV. 
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believe,  that  prohibited  goods  are  to  be  transported 
in  the  same  vessel  with  his  own,  and  that  by  such 
transportation  the  general  risks  of  the  voyage  will 
be  increased,  his  omission  to  disclose  the  facts  to 
his  insurer  might  justly  be  considered  as  a  material 
and  fatal  concealment. 

§  11.  Where  an  insurance  is  made  upon  goods 
generally,  or  upon  goods  of  different  kinds  speci- 
fied in  the  policy,  but  included  in  one  valuation, 
the  contract  in  judgment  of  law  is  entire,  so  that  if 
any  portion  of  the  goods,  however  inconsiderable, 
be  prohibited,  the  illegality  infects  and  vitiates  the 
whole  insurance,  and  thus  precludes  a  recovery  by 
the  assured  of  any  part  of  his  loss. 

§  12.  Thus,  where  the  insurance  was  upon  goods 
to  be  thereafter  specified,  valued  at  £10,000,  and 
among  the  goods  afterwards  declared  by  the  as- 
sured, there  was  a  small  amount  of  naval  stores, 
of  which  the  exportation  was  then  prohibited, 
it  was  held  by  Lord  £llenborough,(a)  and  the 
court  of  King's  Bench  confirmed  his  decision,  that 
the  contract  was  in  its  origin  entire,  in  respect  to 
all  the  goods,  and  could  not  be  severed  by  any  sub** 
sequent  act  of  the  assured ;  and  that,  as  a  neces- 
sary consequence,  the  partial  illegality  rendered  it 
wholly  void  ;  and  in  delivering  the  judgment  of  the 
court,  he  stated  the  principle  to  have  been  estab- 
lished  by  numerous  decisions,  that  when  a  party 
insures  his  goods  altogether  in  one  policy,  and 
some  of  them  are  of  a  nature  to  render  the  voyage 
illegal,  the  whole  contract  is  illegal  and  void. 

In  a  case,  long  subsequent,  where  the  goods  in- 
sured were  of  different  kinds,  and  were  specified 

(a)  Parkin  v.  Dick,  (2  Camp,  221 .     S.  C.  1 1  East,  502.)     N#te  IV. 
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in  the  policy,  but  embraced  in  a  general  valuation, 
although  only  a  portion  of  them  was  unlawful,  the 
same  doctrine  was  held,  and  was  applied  to  defeat 
the  entire  claims  of  the  assured,  (a) 

§  13.  It  is  difficult  to  collect  from  these  deci- 
sions what  are  the  precise  limits  to  v^hich  this  doc- 
trine of  the  entirety  of  the  contract  ought  to  be 
subjected.  There  are,  doubtless,  numerous  cases 
that  it  cannot  properly  embrace,  and  it  has,  proba- 
bly, been  laid  down  by  Lord  Ellenborough,  in  more 
broad  and  general  terms  than  the  courts  would  be 
inclined  to  follow.  Certainly  it  is  not  a  doctrine 
that,  from  its  equity,  deserves  to  be  extended  :  on 
the  contrary,  it  should  be  pressed  within  the  nar- 
rowest limits,  that,  with  a  due  regard  to  the  prece- 
4ients,  can  be  imposed.  The  rule  that  it  prescribes 
is  merely  technical,  and,  in  its  application,  partial 
and  unjust.  It  looks,  solely,  to  the  form  of  the 
contract,  and  does  not  apply  at  all  where  the  law- 
ful goods  are  separately  insured.  Hence,  it  pun- 
ishes the  assured,  not  for  his  violation  of  law,  but 
for  his  want  of  caution  or  skill  in  framing  the  poli- 
cy. Its  operation,  too,  in  the  cases  to  which  it  ap- 
plies, is  most  unequal.  It  pays  no  regard  to  the 
proportion  that  the  prohibited  goods  bear  to  the 
lawful.  Where  they  constitute  nearly  the  whole  of 
the  cargo,  the  injustice  of  denying  the  claim  of  the 
assured  for  the  loss  of  the  residue,  may  seem  to  be 
trifling ;  but  where  they  form  a  very  inconsiderable 
part,  it  is  apparent  and  revolting.  Finally  ;  the 
rule  imposes  a  heavier  penalty  than  the  Legisla- 
ture designed.     By  refusing  an  indemnity  to  the 


(a)  Camelo  v.  Britten,  (4  B.  4-  A.  184.)    Kerr  v.  Andrade,  (6  TaunL 
4M.)    Vide  Note  IV. 
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assured  for  the  loss  of  prohibited  goods  liable  to 
confiscation,  the  plain  intention  of  the  Legislature 
is  carried  into  effect.  The  loss  is  exactly  that 
which  it  was  meant  he  should  sustain  ;  but  to  deny 
him  an  indemnity  for  lawful  goods,  because  they 
were  embraced  in  the  same  policy  with  those  that 
are  prohibited,  is,  in  all  cases,  to  inflict  a  penalty 
greater  than  was  intended  ;  frequently,  most  dis- 
proportionate in  its  amount,  and  always  partial,  as 
not  applying  to  all  who  commit  the  offence,  and, 
therefore,  unjust  in  its  operation. 

§  14.  It  seems  a  just  conclusion,  from  these  re- 
marks, that  the  rule  in  question  ought  never  to  be 
applied,  except  where  the  contract  is  necessarily 
entire,  and  that  no  contract  ou^t  to  be  so  adjudged, 
that  may  reasonably  admit  a  different  construction. 
The  contract  is,  of  necessity,  entire,  where  the 
goods  insured,  whether  the  insurance  be  general 
or  specific,  are  included  in  one  gross  valuation. 
But,  where  an  insurance  is  specific  upon  different 
kinds  of  goods,  and  a  separate  value  is  affixed  to 
each  denomination,  the  contract  is  as  truly  distinct, 
in  respect  to  each,  as  if  that  alone  were  the  subject 
of  the  policy. 

It  appears  to  me,  that  the  same  construction 
ought  to  be  adopted,  where  the  policy  is  open,  upon 
different  kinds  of  goods,  and  each  kind  is  specified, 
and  declared  subject  to  its  own  average.  As 
the  separate  prime  cost  of  each  denomination  is 
then,  in  respect  to  each,  the  measure  of  value  in 
the  computation  of  a  loss,  it  may  reasonably  be  held 
to  produce  the  same  effect,  in  severing  the  con- 
tract, as  a  separate  valuation.  So,  where  the 
policy,  whether  open  or  valued,  general  or  specific, 
is  upon  goods  by  ship,  or  ships,  each  shipment  may 
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justly  be  regarded,  not  only  as  a  practical,  but  a 
legal  severance  of  the  contract.  Should  such  an 
insurance  be  made,  say  for  £60,000  sterling,  and 
goods  to  that  amount  be  shipped,  in  different  ves- 
sels, all  innocent  and  lawful,  with  the  exception  of 
the  value  of  £500,  shipped  in  one  vessel ;  it  would 
be  extravagant  to  hold,  that  this  partial  illegality 
would  infect  and  vitiate  the  entire  contract,  so  as  to 
avoid  the  insurance  upon  all  the  goods  covered  by 
the  policy,  not  only  in  the  same,  but  in  all  the  ves- 
sels. A  seeming  difficulty,  in  the  severance  of  the 
contract,  is  removed,  in  all  such  cases,  by  the  ne- 
cessary declaration  of  the  assured,  as  to  the  value 
of  the  goods  shipped  in  each  vessel. 

§  15.  In  judging  of  the  entirety  of  the  contract,  we 
are  not,  in  all  cases,  to  direct  our  attention  solely 
to  the  subject  insured.  Where  the  interests  of 
several  persons  are  covered  by  the  same  policy,  and 
the  question  arises,  whether,  by  the  act  of  one,  the 
rights  of  all  are  to  be  affected,  we  must,  necessari- 
ly, consider,  whether  the  contract  is  entire,  in  re- 
spect to  all,  or  may  be  construed  as  a  separate  in- 
surance for  each.  An  insurance,  in  one  policy,  for 
the  owners  of  a  ship,  we  have  already  seen,(a)  is 
not  divisible,  but  the  illegal  act  of  one,  without  the 
knowledge  or  privity  of  the  others,  has  the  same  ef-^ 
feet,  in  avoiding  the  entire  contract,  as  if  all  had 
concurred  ;  and  the  same  rule,  doubtless,  prevails 
in  all  cases,  where  the  persons,  for  whose  benefit 
the  insurance  is  made,  have  a  joint,  or  common  iur 
terest  in  the  subject  insured.  But,  the  contract 
will  not  be  regarded  as  entire,  when  the  insurance 


(a)  Clark  v.  Protection  Ins.  Co.  Sup.  p.  819, 
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is  made  by  a  common  agent,  on  account  of  several 
persons,  whose  interests  are  several  and  distinct; 
on  the  contrary,  it  will  then  receive  the  same  con- 
struction, as  if  each  separate  interest  had  been  se- 
parately insured,  by  a  separate  agent; (a)  and  even 
where  the  suit  is  brought  in  the  name  of  the  agent, 
for  the  benefit  of  all,  the  invalidity  of  the  contract, 
in  respect  to  any  one  or  more  of  the  parties,  will 
not  defeat  a  recovery  for  the  benefit  of  those  who 
had  not  participated  in,  nor  consented  to  the  illegal 
act,  or  transaction,  from  which  the  invalidity  arose. 
It  is,  however,  intimated  by  Lord  Ellenborough, 
that  a  different  construction  would  be  given  to  the 
contract,  should  it  appear,  that  the  common  agent 
had  been  appointed,  or  employed,  by  the  joint  act, 
or  consent,  of  all  the  assured. 

Should  several  persons,  without  the  intervention 
of  an  agent,  effect  a  policy,  in  their  own  names, 
without  a  specification  of  their  several  interests, 
the  contract  would  be,  on  its  face,  entire,  and  evi- 
dence to  show  that  the  interests  of  the  assured 
were,  in  truth,  distinct,  I  apprehend,  would  be  re- 
jected as  repugnant  to  its  terms.  It  may,  also,  be 
considered  as,  at  least,  doubtful,  whether  the  same 
construction  would  not  be  imperative,  should  the 
common  agent  of  several  persons,  even  without 
their  authority  or  consent,  include  the  property  in- 
sured, in  one  common  and  gross  valuation.  I  an 
not  prepared  to  say,  that  the  valuation  could  be 
opened  and  apportioned.  It  would,  probably,  be 
regarded  as  conclusive  evidence,  that  it  was  an  in- 
tegral, or  joint  interest,  that  was  meant  to  be  co- 
vered ;  yet,  should  the  courts,  in  the  exercise  of  a 
liberal,  but  not  unreasonable  discretion,  decide  that 

Qi)  Hagedom  v.  Bazett,  (2  JIf.  4-  S.  106.)  Vide  Note  V. 
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in  such  a  case,  for  thie  protection  of  an  innocent 
party,  the  valuation  might  be  opened,  and  distri- 
buted, there  would  be  no  difficulty  in  stating  the 
rule  for  its  apportionment.  The  ratio  of  appor- 
tionment is  readily  found,  by  ascertaining  the  pro- 
portion that  the  prime  cost  of  the  goods  of  each 
owner,  bears  to  the  prime  cost  of  all  that  the  valua- 
tion includes  ;  so  that,  should  the  prime  cost  of  the 
goods  of  a  particular  merchant,  amount,  say  to  one- 
fourth  of  the  prime  cost  of  the  whole,  he  would  be 
entitled  to  consider  one-fourth  of  the  valuation  as 
the  sum  insured  on  his  account. 

2.  Nature  of  the  Trade. 

§  16.  It  has  been  the  general  policy  of  the  Eu- 
ropean powers  to  confine  to  each  mother  country, 
and  its  vessels,  the  trade  with  its  own  colonies ; 
and,  until  a  recent  period,  this  system  of  jealous 
exclusion  was  maintained  by  England,  with  a  stern 
and  undeviating  rigor.  The  tendency  of  the  sys- 
tem to  promote,  even  the  interests  of  the  parent 
state,  may  well  be  doubted.  That  it  affects  most 
injuriously  the  growth  and  prosperity  of  the  colo- 
nies themselves,  is  a  truth  too  manifest  for  denial. 
To  their  release  from  the  fetters  of  the  colonial 
system,  the  subsequent  progress  of  the  United 
States  in  wealth,  population,  and  power,  is  mainly 
to  be  ascribed  ;  a  progress,  that,  although  impeded 
by  much  vicious  legislation  and  other  counteracting 
causes,  is  unexampled  in  the  history  of  the  world. 
But  these  are  topics  not  exactly  suited  to  our  pre- 
sent inquiry.  It  is  to  the  statesman  that  their  con- 
sideration (a)  properly  belongs. 


(fl)  Vide  M'CuUoch's  Dictionary  of  Com.,  vol.  i.  2d  ed.,  p.  330,  and  a 
very  able  article,  by  the  same  writer,  on  the  subject  of  the  Colonial  Trade, 
in  the  84th  No.  of  the  Edinburgh  Review. 
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§  17.  By  the  provisions  of  the  celebrated  navi- 
gation act,  the  dubious  glory  of  which  is  attributed 
to  the  commonwealth,  but  which  was  re-enacted, 
and  greatly  enlarged  in  the  reign  of  Charles  II.,(a) 
the  transport  of  all  goods  and  commodities  what- 
ever, to  and  from  his  majesty's  lands,  plantations, 
&c.,  in  Asia,  Africa,  or  America,  in  any  other  than 
a  British  vessel,  duly  manned  and  navigated,  is 
prohibited  under  penalty  of  the  forfeiture  of  goods 
and  ship.  The  prohibition  here  is  not  limited  to 
particular  goods,  it  extends  to  all.  It  is  an  inter- 
dict of  the  whole  trade.  Hence  every  insurance, 
upon  any  voyage  that  the  trade  embraces,  whether 
the  policy  be  upon  ship,  goods  or  freight,  is  wholly 
void. 

§  18.  A  Danish  vessel  took  on  board  her  cargo, 
which  was  insured  on  a  voyage  from  Bengal  to 
Copenhagen,  at  Calcutta,  contrary  to  the  provisions 
of  the  navigation  act,  and  although  the  policy  was 
not  void  on  its  face,  as  the  Danes  at  that  time  had 
possessions  in  Bengal,  where,  under  the  terms  of 
the  contract,  the  advemure  might  lawfully  have 
commenced  ;  it  was  held,  that  the  lading  of  the 
goods  at  Calcutta,  rendered  illegal  the  subsequent 
voyage,  during  which  the  loss  occurred,  and  was, 
therefore,  a  complete  bar  to  a  recovery.  It  was 
strenuously  contended  in  this  case,  that  the  plaintiff 
ought,  at  least,  to  be  permitted  to  recover  back  the 
premium  he  had  paid,  upon  the  ground,  that  being 
a  foreigner,  his  ignorance  of  the  law  he  had  viola- 
ted, might  justly  be  presumed ;  but  the  court  de- 
cided that  no  such  presumption  in  favor  of  foreign- 
ers offending  against  the  laws  of  England,  could 

(a)  12  Car.  n.  c.  18,  {  1- 
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be  admitted.  It  would  be  a  dangerous  relaxation 
of  great  political  regulations ;  more  especially  when 
the  law  that  had  been  violated,  was,  from  its  nature 
and  in  its  terms,  peculiarly  applicable  to  the  sub- 
jects of  foreign  states.(a)  It  is  indeed  evident, 
that  to  establish  such  a  distinction  in  favor  of  for- 
eigners, would  be  contrary  to  all  just  notions  of 
public  policy,  and  would  open  a  wide  door  for  eva- 
sion and  fraud. 

In  a  subsequent  case,  where  the  vessel,  which  was 
Swedish,  had  taken  on  board,  not  the  whole,  but  the 
smaller  portion  of  her  cargo  at  a  British  settlement 
in  the  East  Indies,  a  similar  decision  was  made,  and 
the  plaintiff  was  not  allowed  to  recover  any  part  of 
the  loss  ;  and  this,  although  the  policy  had  fully  at- 
tached on  the  goods  previously  laden.  The  con- 
tract was  regarded  as  entire,  and  although  valid 
in  its  terms,  and  when  the  risks  commenced,  the 
subsequent  illegality  discharged  the  insurers  from 
all  subsequent  risks. (6) 

§  19.  By  a  section  of  the  navigation  act,  different 
from  that  which  has  been  referred  to,  the  transpor- 
tation even  in  a  British  vessel  of  certain  articles  of 
colonial  produce,  from  any  of  the  English  planta- 
tions in  America,  Asia,  or  Africa,  to  any  port  or 
place  whatever,  other  than  to  another  English  plan- 
tation, or  to  England,  Ireland,  Wales,  or  Berwick- 
upon-Tweed,  is  prohibited  under  a  similar  penalty 
of  the  forfeiture  of  ship  and  goods. 

§  20.  It  was  upon  the  proper  construction  of  this 
section,  that  the  defence  of  the  underwriters  was 


(a)  Morck  V.  Abel,  (3  Bos.  cf-  PuU.  86.) 

\h)  Chalmers  v.  BeU,  (3  Bos,  4*  PuU,  604.)    2  Car  II.  c  18,  {18. 
NotaVn. 
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rented,  in  a  case  where  the  ship  and  her  cargo  of 
colonial  produce,  were  insured  from  a  British  West 
India  island,  to  the  port  of  Gibraltar,  and  were  lost 
afler  her  arrival  in  the  outer  road  of  Gibraltar,  by 
the  perils  of  the  sea.  In  reply  to  the  allegation 
that  the  voyage  was  illegal,  it  was  insisted,  on  be- 
half of  the  assured,  that  Gibraltar  was  a  plantation 
within  the  meaning  of  the  law ;  and  that,  at  any 
rate,  the  illegality  of  the  transaction  depended 
solely  upon  the  unlading  and  putting  on  shore  co- 
lonial produce,  in  a  prohibited  place,  and  not  upon 
its  shipment ;  and  consequently,  that,  in  the  case 
nnder  judgment,  no  illegal  act  had  been  committed. 
But  the  Court  of  King's  Bench  determined,  that 
the  word  "  plantation,"  in  its  common  known  sig- 
nification, is  applicable  only  to  colonies,  where 
things  are  grown,  and  which  were  settled,  princi- 
pally, for  the  purpose  of  raising  produce,  and  there- 
fore, it  was  not  applicable,  and  had  never,  in  fact, 
been  applied  to  a  place,  like  Gibraltar,  incapable 
of  raising  produce,  and  wholly  supplied  from  other 
places ;  and,  in  answer  to  the  argument  that  the 
illegality  of  the  transaction  attached  only  upon  the 
landing  of  the  goods.  Lord  Ellenborough  said, 
that  though  the  forfeiture  might  only  attach  upon 
the  landing  of  the  goods,  yet  that  the  shipping  them 
for  that  purpose,  was  illegal,  and  avoided  the  in- 
surance on  such  a  voyage ;  and  the  other  judges 
concurred  in  his  opinion. (a) 

§  21.  This  case  is  important  as  showing  that  it 
is  the  ultimate  purpose  of  a  voyage  that  fixes  its 
character,  and  that  the  actual  commission  of  the 
act,  to  which  alone  the  penalties  of  a  prohibitory  law 

(a)  Lubbock  v.  PotU,  (7  East,  449.) 
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are  attached,  is  not  necessary  to  avoid  the  policy. 
It  is  enough  that  the  voyage  is  commenced,  with 
the  design  of  committing  it.  An  American  vessel 
leaving  a  port  in  the  United  States,  for  a  port  in 
the  British  West  Indies,  in  no  case  incurs  a  for- 
feiture by  the  mere  act  of  sailing;  but  where  the 
object  of  the  voyage  is  a  prohibited  traffic,  an  in- 
surance made  upon  the  vessel  or  cargo  in  England, 
would  be  certainly  void,  and  should  the  vessel  be 
lost  on  her  passage,  the  insurers  would  not  be  lia- 
ble. 

§  22.  But  the  existence  of  an  intention,  at  the 
inception  of  an  entire  voyage,  to  violate  a  prohibi- 
tory law,  to  render  that  voyage  illegal,  must  be  es- 
tablished by  the  clearest  evidence ;  it  must  be  ab- 
solute, and,  so  far  as  depends  upon  the  discretion 
of  the  master  of  the  ship,  unchangeable.  Where 
it  is  conditional,  or  may  be  abandoned,  it  has  no 
effect  on  the  character  of  the  voyage,  or  the  validi- 
ty of  the  insurance. 

§  23.  A  ship,  which,  although  owned  by  British 
subjects,  was  held  by  the  court,  under  the  peculiar 
circumstances  of  the  case,  to  be  an  alien  ship,  was 
insured  on  a  voyage  from  Ramsgate  to  St.  Mi- 
chaefs,  (one  of  the  Azores,)  and  was  there  seized 
by  the  Portuguese  authorities,  which  was  the  loss 
sought  to  be  recovered.  It  appeared  that  the  voy- 
age was  performed  under  a  charter  party,  which 
bound  the  vessel  to  return  from  St.  Michael's  to 
London  with  a  cargo  of  fruit,  the  importation  of 
which,  in  an  alien  ship,  except  under  a  license  from 
the  crown,  was  prohibited.  The  ship  and  her 
freight  were  insured  on  the  homeward  voyage  by 
a  distinct  policy.  The  counsel  for  the  underwri- 
ters resisted  the  payment  of  the  loss  on  the  grounds, 
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that  the  voyage  outward,  and  homeward,  by 
the  provisioDs  of  the  charter  party,  was  one  and 
entire,  and  that  this  entirety  could  not  be  se- 
vered by  a  separate  insurance  of  the  two  portions 
of  the  voyage  ;  that  the  homeward  voyage,  with  a 
prohibited  cargo,  being  illegal,  the  illegality  con- 
taminated the  whole  adventure,  and  rendered  the 
voyage  insured  illegal  at  its  inception,  and,  conse- 
quently avoided  the  policy.  The  court,  however, 
(the  Common  Pleas  in  England,)  overruled  the  de- 
fence. Without  determining,  whether  the  voyage 
was,  by  the  terms  of  the  charter  party,  necessarily 
entire,  they  held,  that  the  illegality  of  the  home- 
ward voyage  was  not  a  necessary  consequence.  It 
was  not  certain  that  the  captain  would  have  per- 
formed that  voyage  unless  the  necessary  license 
had  been  obtained,  nor  did  it  appear  to  them  that 
by  the  terms  of  the* charter  party,  he  was  bound  to 
perform  it,  unless  it  was  rendered  legal.  He  was 
not  bound  to  pursue  the  voyage  at  all  events,  but 
would  have  been  fully  justified  in  its  abandonment, 
if,  before  the  return  cargo  was  shipped,  a  license 
had  not  been  procured.  The  verdict  in  favor  of 
the  plaintiff  was  therefore  confirmed. (a) 

§  24.  In  this  case  the  ultimate  purpose  of  the 
outward  voyage,  the  importation  into  England  of  a 
prohibited  cargo,  was  illegal ;  but,  as  tliis  illegality 
might  have  been  cured,  before  the  importation  was 
complete,  it  was  conditional,  not  absolute  and  ne- 
cessary. It  afforded  no  certain  evidence,  that  the 
assured  meant,  at  all  events,  to  violate  the  law,  and 


(a)  Sewell  v.  Royal  Ex.  Assur.  Co.,  (4  TaurU.  866.)  Vide  also  Gill 
V.  Dunlap,  (7  TaurU.  204.)  Muller  v.  Thompson,  (2  Camp.  610.)  Hol- 
land T.  Hall,  (1  B.  4*  A.  163.)    Note  VI. 
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the  decision  would,  therefore,  have  been  harsh  and 
inequitable,  had  it  been  allowed  to  vitiate  his  insu- 
rance. The  same  lenient  and  favorable  construc- 
tion, of  the  intentions  of  the  assured,  was  adopted 
by  the  Court  of  King^s  Bench,  in  a  case,  to  which 
I  shall  next  refer. 

§  25.  Until  the  treaty  of  commerce  between 
Great  Britain  and  the  United  States,  concluded  in 
1795,  the  citizens  of  the  latter  were  wholly  ex- 
cluded from  any  trade  in  the  British  possessions  in 
the  East  Indies.  It  was,  by  that  treaty,  negotiated 
by  a  statesman(a)  whose  claims  on  the  gratitude 
and  veneration  of  his  country  are  second  only  to 
those  of  Washington,  that  this  trade,  that  has  since 
become  so  extensive  and  lucrative,  was  first  open- 
ed. Before  this  period,  therefore,  any  voyage,  di- 
rect or  circuitous,  from  the  United  States,  com- 
menced with  the  ultimate  design  of  proceeding  to, 
and  trading  with,  the  British  East  Indies,  must 
have  been  adjudged  illegal  by  the  courts  in  Eng- 
land, and  all  insurances  thereon,  when  the  original 
intent  was  manifest  and  absolute,  have  been  de- 
clared to  be  void.  An  American  vessel  and  her 
cargo  were  insured  by  several  policies  at  and  from 
Bourdeaux  to  Madeira  and  the  East  Indies,  and 
thence  to  America.  The  vessel  sailed  from  Ma- 
deira with  the  purpose  of  proceeding,  with  her 
whole  cargo,  to  the  British  territories  in  the  East 
Indies,  and  this  voyage  was  commenced  after  the 
treaty  had  been  ratified,  and  was  in  force ;  but  it 
appeared,  on  the  trial,  that  the  ship  left  the  United 
States  with  the  original  intention  of  proceeding  to 
the  East  Indies  by  a  circuitous  voyage,  and  that 


(a)  John  Jaj, 
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she  sailed  before  the  ratifications  of  the  treaty  bad 
been  exchanged.  Among  other  objections  to  the 
recovery  of  the  plaintiff,  the  counsel  for  the  under- 
writers insisted  that  the  voyage  from  the  United 
States  to  the  East  Indies,  although  circuitous  by  the 
way  of  Bourdeaux  and  Madeira,  was  entire,  and  that 
being  illegal  in  its  commencement,  it  was  so  through- 
out, so  that  no  insurance  upon  any  part  of  it  could 
be  valid.  Lord  Kenyon,  in  delivering  the  judg- 
ment of  the  court,  while  he  fully  admitted,  that, 
where  there  is  a  legal  infirmity ^  in  any  part  of  an 
integral  voyage^  it  renders  the  whole  illegal,  so  as 
to  prevent  a  recovery,  even  on  a  separate  policy, 
upon  any  part  of  it,  yet  remarked,  that  the  argu- 
ment built  upon  that  principle,  as  applied  to  the 
particular  case,  was  too  refined.  It  was  true,  the 
treaty  was  not  concluded,  when  the  vessel  left  the 
United  States,  but  it  was  known  to  be  in  agitation, 
and,  probably,  the  captain  came  to  Europe,  with  a 
view  of  carrying  on  the  voyage  to  the  East  Indies, 
under  the  treaty,  when  concluded.  There  was, 
moreover,  no  certain  ^evidence,  that  the  ship  left 
the  United  States  with  the  intention  of  going  to  the 
British  East  Indies  at  alK  What  was  the  precise 
voyage  then  contemplated,  did  not  appear.  The 
proof  only  showed  a  general  intention  to  proceed 
to  the  East  Indies,  and  the  voyage  intended  might 
have  been  to  a  territory,  or  port,  of  some  other 
power  than  Great  Britain,  and  consequently,  would 
not  have  been  an  infraction  of  English  laws.  His 
conclusion  was,  that  the  voyage  insured  was  legal, 
the  grounds  relied  on  to  impeach  its  legality,  at  its 
inception  in  America,  being  wholly  insuflicient.(a) 

(fiO  Wilflon  V.  Manyatt,  (8  Term,  3.)      S.  C.  in  Error  (1  B.  cj-  P.  430.) 
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§  26.  The  case  I  have  last  cited,  did  not  turn 
solely  on  the  objection  that  has  been  stated.  It 
involved  an  important  and  difficult  question,  as  to 
the  true  construction  of  that  clause  of  the  treaty, 
by  which  the  citizens  of  the  United  States  were 
admitted  to  the  East  India  trade.  That  question 
has  no  direct  relation  to  our  present  subject,  yet,  I 
feel  it  a  duty,  to  advert  to  its  unanimous  decision, 
by  the  judges  of  England,  as  affording  a  striking 
evidence  of  their  scrupulous  good  faith,  and  high 
sense  of  national  honor.  It  was  ingeniously  and 
forcibly  contended,  by  the  counsel  for  the  under- 
writers, that  the  only  trade,  which,  by  the  terms  of 
the  treaty,  was  meant  to  be  opened,  to  American 
citizens,  was  a  direct  trade,  to  and  from  the 
United  States,  and,  consequently,  as  the  voyage 
insured  was  from  Bordeaux  and  Madeira^  it  was 
unprotected  by  the  treaty,  and  necessarily  illegal ; 
nor  is  it  possible  to  deny  that  this  construction  was 
much  favored  by  the  words  of  the  treaty,  as  well  as 
recommended  by  obvious  reasons  of  national  inter- 
est and  public  policy. (a)  It  was,  however,  reject- 
ed by  all  the  judges;  and,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  affirming  that  of 


(a)  By  the  words  of  the  treaty,  the  trade  to  which  the  citizens  of  the 
United  States  were  admitted,  was  described  as  a  trade  hetween  the  British 
territories  in  tiie  East  Indies  and  the  United  States,  and  Mr.  Rouse,  the 
coansel  for  the  underwriters,  whose  argument^  the  court  said,  was  "  in- 
l^enious  and  well  supported,"  contended  that  the  word  "  between,"  by  its 
necessary  force,  limited  the  trade  that  was  opened  to  a  direct  trade,  and 
ezeloded  a  circuitoas,  and  he  referred  to  the  '*  Diversions  of  Purley,"  of 
Home  Tookc,  (Pt.  1,  p.  404,  ed.  2,)  to  show,  that,  by  its  etymology,  such 
was  its  meaning  and  efllect  He  also  contended,  that  this  literal  interpre- 
tation was,  probably  most  consoniint  tO'  the  intentions  of  the  framers  of 
the  treaty,  since  it  was  necessary,  in  order  to  secure  a  UlIi  and  due  pre- 
ference to  the  great  national  commerce  of  the  East  India  Company. 
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the  King's  Bench,  C.  J.  Eyre  expressed  himself  in 
terms  that  deserve  to  be  recorded  and  remembered. 
"  Whether  the  trade,"  he  observed,  "  should  have 
been  conceded  under  any  qualifications  or  restric- 
tions, is  one  thing  ;  it  having  been  conceded,  now, 
to  attempt  to  cramp  it  by  a  narrow,  rigorous,  forced 
construction  of  the  words  of  the  treaty  is  another, 
and  a  very  different  consideration.  We  cannot 
suppose,  that  an  indirect  advantage  was  intended 
to  be  reserved  to  the  East  India  Company,  by  so 
framing  the  treaty,  that  the  American  trade  might, 
by  construction,  be  put  under  disadvantage,  because 
this  would  be  a  chicanery  unworthy  of^the  British 
government,  and  contrary  to  the  character  of  its 
negotiations,  which  have  been  at  all  times  distin- 
guished for  their  good  faith  to  a  degree  of  candor, 
which  has  been  supposed  sometimes  to  have  ex- 
posed it  to  the  hazard  of  being  made  the  dupe  of 
more  refined  politicians.  The  nature  of  the  trade 
granted,  in  my  opinion,  fixes  the  construction  of 
the  grant." — "  From  the  context,  it  appears,  that 
the  trade  was  to  be  free,  subject  only  to  certain 
specific  regulations." 

§  27.  The  cases  that  have  been  cited  under  the 
present  head,  suggest  some  important  topics  of 
inquiry.  They  certainly  establish,  that  where  an 
entire  voyage  is  illegal,  at  its  inception,  the  illegali- 
ty runs  through  and  infects  every  part  of  it,  so  that 
in  considering  the  question,  whether  an  insurance 
on  the  voyage  is  valid,  it  is  immaterial,  whether  the 
policy  embrace  the  whole,  or  only  a  distinct  and 
separate  portion  ;  but  it  is  to  be  regretted,  that 
they  do  not  define  the  facts  or  circumstances  that 
must  exist  to  render  the  voyage  entire,  and  that  it 
is  only  by  inference — an  inference,  however,  ap- 
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parently  not  doubtful — that  these  are  to  be  collec- 
ted.    To  constitute  a  voyage,  consisting  of  distinct 
and  separable  parts,  integral  and  entire,  a  certain 
connexion  between  those  parts   must  necessarily 
subsist,  and  this  connexion,  it  seems,  may  arise, 
either  from  the  nature  of  the  contract  under  which 
the  voyage  is  prosecuted,  or  of  the  instructions  to 
the  master  at  its  commencement,  and  his  conse- 
quent duty.     Thus,  where  the  vessel  is  bound  by 
the  terms  of  a  charter  party,  or  other  analogous 
contract,  to  pursue,  at  all  events,  a  designated  voy- 
age, however  numerous  may    be   the  designated 
ports,  the  voyage  is  entire  ;  and  this  entirety  even 
comprehends  the  return  voyage,  when  that  is  em- 
braced in  the  contract. (a)     So  the  voyage  is  entire, 
when  a  ship  destined  to  several  ports  in  succession, 
leaves  her  home  port  with  positive  instructions  as 
to  the  ports  she  is  to  visit,  and  the  course  of  trade 
to  be  followed  in  each. (J)     Hence,  it  may  be  stated 
as  a  general  rule,  that  when  the  plan  or  scheme  of 
a  circuitous  or  successive  voyage  is,  at  its  com-" 
mencement,  fixed  and  definite,  and,  so  far  as  de- 
pends upon  the  will  of  the  master  of  the  #hip,  un- 
alterable, this  unity  of  the  original  design,  whatever 
may  be  the  nature  of  the  proof  by  which  it  is  evi<» 


(d)  Sewell  v.  Royal  Ex.  Assor.  Ca,  Sap.  It  is  not  meant  to  be  in- 
tinuited  that  distinct  voyages  may  not  be  covered  by  a  charter  party,  even 
when  a  gross  sum  is  to  be  paid  for  the  hire  of  the  vessel.  Thus,  should 
m  ship  be  chartered  for  two  successive  voyages,  from  New- York  to  Liver<* 
pods  the  outward  and  homeward  passages  of  each,  might  well  be  con- 
sidered as  an  entire  voyage ;  but  the  two  full  voyages  would  hardly  be 
ooondered  as  parts  of  one  whole.  I  apprehend  that  ait  entire  vojrage  is 
terminated  in  all  casee,  by  the  return  of  the  veesel,  to  her  original  port  of 
depaitnre.  Such  is  certainly  the  understanding  of  merchants  and  insu- 
fem,  and  I  think,  such  would  be  the  legal  construction. 

(b)  Wilaon  ▼.  Bfanyatt,  Sup. 
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denccdy  connects  together  all  the  parts  of  the 
voyage,  however  separable  in  themselves,  and 
seemingly  independent^  and  consolidates  them 
into  one  whole  ;  and  that,  in  such  cases,  if  the  ul- 
timate, or  any  intermediate,  purpose  of  the  voyage 
be  unlawful,  the  illegal  intent,  subsisting  at  its  in- 
ception, communicates  an  illegality  to  its  successive 
parts,  that  endures  with  an  undiminished  force  to 
its  termination,  and  vitiates  every  contract  designed 
for  its  entire  or  partial  protection. 

§  28.  But  successive  voyages  are  not  to  be  bound 
together,  as  parts  of  an  integral,  if  previous  to  the 
commencement  of  the  first,  the  order,  in  which 
they  arc  to  be  performed,  and  the  objects,  in  the 
prosecution  of  each,  are  not  embraced  in  a  general 
and  definite  plan.  When  these  are  lefl  to  depend 
upon  contingencies — when  it  is  meant  that  they 
shall  vary  according  to  existing  circumstances,  or 
the  discretion,  at  the  time,  of  the  master  of  the 
ship,  the  voyages  thus  separated  in  design,  there  is 
no  reason  to  doubt,  are  distinct  and  independent 
in  law. 

Should  a  ship  leave  New- York  for  New-Orleans, 
with  instructions  to  the  master  to  seek  there  the 
best  freight  to  be  obtained,  without  restriction  as 
to  ports  or  cargo,  the  voyage  from  New- York,  and 
the  subsequent  voyage  from  New-Orleans,  would 
be  evidently  distinct,  and  the  illegality  of  the  for- 
mer would  never  be  permitted  to  invalidate  a  sepa- 
rate policy  upon  the  latter ;  although  should  both 
voyages  be  embraced  in  a  time  policy,  the  entirety 
of  the  contract,  if  void  at  the  inception  of  the  risks, 
might  lead  to  a  different  result.  But  when  successive 
voyages  are  neither  bound  together  by  the  original 
design,  nor  by  the  nature  or  terms  of  the  policy, 
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the  illegality  of  a  preceding,  will  not  be  communi- 
cated  to  those  that  follow,  so  as  to  bar,  in  any  case, 
the  remedy  of  the  assured.  The  illegality,  in  or- 
der to  avoid  the  policy,  must  exist  or  arise  in  the 
course  of  the  voyage  insured,  or  of  that  of  which 
the  voyage  insured,  is  a  necessary  component  part. 
§  29.  An  insurance  was  made  in  England  on 
goods  in  an  American  ship  on  a  voyage  at  and 
from  Canton  to  Hamburgh  or  Copenhagen.  It  ap- 
peared in  evidence  on  the  trial,  that  the  vessel  sail- 
ed originally  from  London  to  Bombay^  there  dis- 
posed of  her  cargo,  and  took  on  board,  under  a 
license  from  the  governor  and  council,  a  cargo  of 
cotton  for  Canton.  The  license  from  the  gover- 
nor and  council,  was  admitted  to  be  void,  and, 
consequently  that  the  Voyage  from  Bombay  to 
Canton,  as  contrary  to  the  provisions  of  the  navi- 
gation act,  and  the  treaty  with  the  United  States, 
was  illegal.  After  the  arrival  of  the  ship  at 
Canton,  the  goods  insured  were  purchased,  partly 
with  the  proceeds  of  those  brought  from  Bombay, 
and  were  then  shipped  for  Hamburgh.  The  ship, 
on  the  voyage  to  Hamburgh,  was  captured  by  a 
French  privateer,  and  both  ship  and  cargo  were 
afterwards  illegally  condemned  in  France.  It  was 
found  by  the  jury,  that  the  voyage  to  Canton,  and 
that  from  Canton  to  Hamburgh,  were  separate  and 
distinct.  The  counsel  for  the  underwriters  resisted 
the  payment  of  the  loss,  upon  several  grounds  : — 
Ist.  That  the  goods  insured  were  purchased  with 
the  proceeds  of  the  illegal  cargo,  brought  from  Bom- 
bay, and  the  adventure  from  Canton  was,  therefore, 
contaminated  by  the  antecedent  illegal  traffic. 
2d.  That  the  voyage  from  Bombay  to  Canton,  was 
only  part  of  a  larger  voyage  out  and  home,  from 
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London  to  Canton,  and  from  Canton  to  Europe, 
and  that,  as  the  ship,  in  the  course  of  the  voyage, 
traded  at  Bombay,  contrary  to  the  treaty  between 
Great  Britain  and  the  United  States,  by  not  return- 
ing directly  from  Bombay  to  America,  the  whole 
voyage  was  illegal.  8d.  That  the  ship  was  seiza- 
ble,  for  a  violation  of  the  navigation  act,  in  the 
voyage  from  Bombay  to  Canton,  and  consequently, 
that  the  risks  were  unduly  increased  by  the  goods 
not  being  put  on  board  a  proper  ship,  as  the  right 
of  seizure  continued,  at  least,  during  the  time  the 
ship  was  on  the  high  seas,  and  until  her  return 
home.  And  lastly,  that  the  American  character  of 
the  ship  was  negatived  by  the  sentence  of  con- 
demnation ;  an  objection,  that,  in  this  discussion, 
is  not  necessary  to  be  further  noticed.  The  Court 
of  King^s  Bench  overruled  all  the  objections,  and 
determined  that  the  plaintiff  was  entitled  to  recover. 
In  delivering  his  judgment.  Lord  Kenyon,  C.  J., 
said — ^'  The  arguments  urged,  by  the  defendants' 
counsel,  have  not  convinced  me  that  this  contract 
is  illegal,  because  the  goods  insured  were  procured 
with  the  proceeds  of  a  former  illegal  cargo.  If 
this  objection  were  well  founded,  it  would  go  to  an 
alarming  extent.  In  deciding  on  a  claim,  made  on 
a  policy  of  insurance,  it  would  be  necessary  to  ex- 
amine and  scrutinize  the  past  conduct  of  the  as- 
sured, in  order  to  see,  whether  or  not,  by  their 
former  transactions  in  life,  they  had  illegally  ac- 
quired the  funds  with  which  the  particular  goods 
insured  were  purchased  ;  but  we  cannot  enter  into 
considerations  of  that  kind ;  we  must  confine 
ourselves  to  the  immediate  transaction  before  us. 
And  whatever  may  have  been  my  former  opinion 
upon  the  facts  of  this  case,  the  jury  have  relievtd 
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us  from  one  consideration,  by  finding  expressly,  as 
a  fact,  that  these  were  not  two  connected  parts  of 
one  voyage,  but  that  the  voyage  homewards  from 
Canton,  was  a  separate  and  distinct  voyage  from 
that  to  Canton.  The  homeward  voyage,  therefore, 
cannot  be  affected  by  the  former  outward  voyage/' 
Mn  Justice  Lawrence  remarked,  in  reply  to  the 
objections  that  the  plaintiff  could  not  recover,  be- 
cause the  goods  were  bought  with  the  proceeds  of 
an  illegal  cargo,  and  because  the  ship  was  liable  to 
be  seized.  **  We  cannot  inquire  into  the  means  by 
which  the  merchant  gains  the  money  that  is  after- 
wards laid  out  in  the  purchase  of  goods.  If  the 
money  were  obtained  by  robbery  on  the  highway, 
and  invested  in  the  purchase  of  a  cargo,  I  do  not 
know  why  that  cargo  may  not  be  legally  in8ured.(a) 
In  order  to  render  the  insurance  illegal,  the  illegali- 
ty should  exist  during  the  course  of  the  voyage  in- 
sured. Nor  do  I  think  that  the  objection,  that  the 
plaintiffs  cannot  recover,  because  the  ship  was  lia- 
ble to  be  seized,  is  well  founded.  Here  the  ille- 
gality commenced,  by  the  captain  taking  on  board 
a  cargo  at  Bombay,  in  order  to  carry  it  to  Canton 
for  sale.  But  the  doctrine  relied  upon  by  the  de- 
fendant, is  perfectly  new,  that  the  assured  cannot 
recover  on  the  policy  against  the  underwriters,  be- 
cause the  ship,  in  a  prior  voyage,  had  been  guilty 
of  some  transgression,  for  which  she  was  liable  to 


(a)  This  language  seems  strong.  The  same  doctrine,  however,  was 
explicitly  laid  down  by  Buller,  J.,  in  Bell  v.  Gilson,  (1  Bos,  4*  Pull.  363,) 
where  he  says,  "  I  will  suppose  that  the  party  has  stolen  these  goods,  and 
thmt,  being  in  possession  of  them  at  the  time  of  the  policy  made,  he  wants 
to  bring  them  home,  the  underwriter  will  have  no  right  to  go  into  the 
» of  the  property  previous  to  the  time  when  he  insured." 
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be  seized.  That  is  not  a  risk  within  the  policfi 
and  if  the  ship  had  been  seized  for  this  cause  da* 
ring  the  voyage  insured,  the  underwriters  would 
not  have  been  liable."(^)  This  case,  as  an  illustra- 
tion of  principles,  seems  to  have  a  peculiar  value, 
and  the  opinions  of  the  judges  are  expressed  with 
a  remarkable  brevity,  perspicuity,  and  force.  It  is 
for  these  reasons  that  I  have  departed  from  my 
usual  plan,  in  the  full  statement  that  has  been 
given. 

§  30.  There  was  a  suit  between  the  same  par- 
ties, and  decided  at  the  same  time,  upon  a  policy 
upon  the  ship  for  the  same  voyage,  in  which,  it  was 
determined,  that  the  assured  could  not  recover. 
The  grounds  of  the  decision  were,  that  the  policy 
"  at  and  from,"  attached  directly  on  the  arrival  of 
the  ship  at  Canton,  and  while  the  illegal  cargo 
brought  from  Bombay  was  still  on  board,  and  that 
the  illegality  arising  from  this  cause,  as  the  risks  of 
the  policy  were  not  divisible,  vitiated  the  entire  con- 
tract. This  decision,  although  made  by  the  ad- 
mission of  the  counsel  for  the  underwriters,  seems 
to  have  carried  the  doctrine  of  a  constructive  ille- 
gality to  its  utmost  limits  of  propriety.  As  the 
voyage  from  Bombay  was  ended  when  the  policy 
attached,  the  effect  of  the  decision,  seems  to  be, 
that  the  illegality  of  a  prior  distinct  voyage,  is  per- 
mitted to  defeat  a  subsequent  insurance ;  but  the 
judgment  of  the  court,  and  the  admission  of  the 
counsel,  are  explained  and  justified  by  the  obser- 


(a)  Bird  v.  Appleton,  (8  Term,  662.)  The  rule  laid  down  in  this  case, 
was  adopted  by  the  Supreme  Court  of  New- York,  in  the  case  of  Kemble  v. 
Rhinelander,  (3  Johns.  Cases,  130.)  Vide  also  Lockyer  v.  Offley,  (1 
Term,  262.) 
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vatioDy  that  until  the  cargo  from  Bombay  was 
landed  and  sold,  the  object  of  its  illegal  exportation 
was  not  completed — as  long  as  it  remained  on 
board,  it  was  in  an  illicit  commerce,  that  the  ship 
was  engaged.  If  the  cargo  had  been  landed  and 
sold  at  Canton,  and  then  laden  in  another  ship,  for 
a  new  voyage,  an  insurance  upon  that  ship,  would 
certainly  not  have  been  affected  by  the  previous  il- 
legality of  the  cargo ;  and  hence  the  inference  of 
Mr.  Marshall,  that  <' when  an  illegal  cargo  is  on 
board,  but  for  an  hour  after  a  policy  attaches,  it  will 
avoid  the  policy,  and  discharge  the  underwri- 
ter8,"(a)  seems  to  be  expressed  in  broader  terms 
than  the  decision  warrants.  It  can  only  be  true 
when  the  cargo  retains  its  original  illegality  so  as 
to  render  any  subsequent  disposition  of  it  by  its 
owners,  or  the  master  of  the  ship,  an  illegal  act. 
It  cannot  be  extended  to  a  case  where  a  purchaser, 
not  at  all  concerned  in  the  original  illegal  transac- 
tion, has  acquired  a  new  and  valid  title  ;  and,  pro- 
bably, it  is  only  in  the  sense  I  have  explained,  that 
Mr.  Marshall  meant  his  observations  should  be  un- 
derstood. 

§  31.  The  general  position  laid  down  by  Lord 
Kenyon  in  one  of  the  cases  that  has  been  cited,(6) 
that,  "  an  infirmity  in  any  part  of  an  integral  voy- 
age, renders  the  whole  illegal,  so  as  to  bar  a  reco- 
very by  the  assured  upon  the  policy  on  any  part  of 
it,"  is  to  be  understood  with  a  necessary  limitation. 
It  is  evident  that  his  lordship  referred,  solely,  to  an 
illegality  existing  in  the  intentions  of  the  assured  at 


(a)  1  Marshall,  74. 

{b)  WilBon  V.  Manyatt,  Sup.    Vide  alao,  Bird  v.  Pigou,  (2  Selwyn^n 
N.P.,PhU.ed.,pAdl.) 
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the  inception  of  the  voyage,  and  forming  a  part  of 
its  original  plan.  A  subsequent  illegality,  arising 
wholly  from  subsequent  causes^  can  never  operate 
to  render  the  contract  void  in  its  origin,  so  as  to 
prevent  a  recovery,  by  the  assured,  for  intermediate 
partial  losses ;  although  it  undoubtedly  discharges 
the  insurers  from  all  subsequent  risks.  It  avoids 
the  policy  from  the  time  that  it  occurs ;  but  does 
not,  by  a  retroactive  force,  annul  the  contract  at  the 
instant  of  its  execution.  I  know  of  no  case  in 
which  a  contract,  valid  when  made,  is  wholly  de- 
feated by  a  subsequent  vice,  and  to  admit  the  prin- 
ciple, would  be  contrary  to  the  whole  analogy  of 
the  law. 

§  81.  A  recent  decision  in  the  United  States,(a) 
if  acknowledged  as  law,  would  establish  the  doc- 
trine that  a  subsequent  illegality,  not  contemplated 
or  intended  by  the  assured  when  the  policy  was 
effected,  can  never  wholly  defeat  the  insurance, 
even  from  the  time  it  was  committed  or  incarred. 
The  only  effect,  according  to  this  decision,  is  to 
exempt  the  insurers  from  any  liability  for  a  loss,  of 
which  the  illegality  is  the  immediate  and  proximate 
erme,  whilst  their  liability  for  all  losses,  proceed- 
ing from  other  risks,  remains  unimpaired.  But  it 
is  reasonably  to  be  doubted,  whether  this  doctrine, 
in  the  extent  it  has  been  stated,  can  be  sustained 
upon  authority  or  principle.  I  collect,  as  the  ne* 
cessary  result  from  the  English  decisions,  that 
where  the  voyage  or  trade,  insured,  becomes  illegal 
after  the  risks  have  commenced,  it  loses  wholly 
from  that  time  the  protection  of  the  policy  ;  and 
other  considerations,  independent  of  the  decisions, 

(a)  Clark  v.  Protection  Ins.  Co.    Sup.  { 7,  p.  319. 
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lead  as  to  the  same  conclusion.  If  the  authority 
of  the  laws  is  only  to  be  maintained,  by  avoiding 
every  contract^  that  tends  to  encourage  their  viola- 
tion,  this  just  and  necessary  policy  is  plainly  viola- 
ted, whenever  the  assured,  who  has  wilfully  em- 
barked the  property  insured  in  an  illicit  trade,  is 
permitted  to  recover  a  subsequent  loss.  A  con- 
tract, under  which  such  an  indemnity  may  be 
claimed,  whatever  may  bo  its  date,  is  a  contract 
that  tempts  and  emboldens  him  to  violate  thelaw.(a) 
It  is  this  tendency  of  an  insurance  that  renders  it  il- 
legal, and  the  law  would  be  inconsistent  with  itself, 
if  it  failed  to  declare,  that  whenever  the  existence 
of  the  cause  is  disclosed,  the  effect  must  follow. 
If  we  look  to  the  necessary  consequences  of  the 
doctrine  in  question,  they  seem  to  preclude  the  pos- 
sibility of  its  adoption.  If  admitted  as  law,  it 
would  follow,  that  should  an  American  vessel,  in- 
sured upon  time,  by  a  policy  valid  at  its  inception, 
subsequently  turn  pirate,  or  engage  in  the  slave 
trade,  the  only  consequence  would  be,  that  in  the 
event  of  her  seizure  and  condemnation,  the  insur- 
ers would  not  be  liable  ;  but  should  she  be  lost  by 
the  perils  of  the  sea,  even  in  the  prosecution  of  a 
voyage,  with  slaves  on  board,  the  courts  of  the 
United  States  would  be  compelled  to  decree  to  the 
guilty  owners,  the  satisfaction  of  their  loss. 

§  33.  An  interdiction  of  trade,  however  positive 
and  absolute  the  terms  of  the  law  by  which  it  is 
created,  is  to  be  reasonably  construed,  as  intended 
to  apply,  solely,  to  an  intentional  and  voluntary  traf- 
fic.    A  trading  that  clearly  appears  to  have  been 


(a)  Note  VII.     Chalmers  v.  BeU,  f  3  Bos,  4-  Pull  6040    Norville  v. 
St  Barbe,  (2  New  Rep,  434.)    Shifher  v.  Gordon,  (12  East,  296.) 
VOL.  I.  44 
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the  result  of  necessity  and  coercion,  althongh  con- 
trary to  the  terms  of  a  prohibitory  law,  is  not  con- 
sidered to  be  a  violation  of  its  spirit  and  intent,  and, 
consequently,  is  not  permitted  to  vitiate  an  insu- 
rance upon  a  cargo,  to  the  purchase  or  procurement 
of  which  it  may  have  contributed.  Nor  is  it  requi- 
site, that  the  necessity  which  is  relied  on  as  a  jus- 
tification of  an  apparent  breach  of  the  law,  should 
be  physical,  or  wholly  inevitable.  If  it  was  only  by 
a  traffic,  otherwise  illegal,  that  the  party,  whose  acts 
are  impeached,  could  have  saved  his  property  from 
an  immediate  sacrifice  and  loss,  the  moral  coer- 
cion, under  which  he  acted,  shields  him  from  the 
penalties  of  the  law,  and  repels  the  defence  of  his 
insurer. 

§  34.  By  a  temporary  act  of  Congress,  passed  in 
the  year  1798,  all  American  vessels  were  prohibited 
from  proceeding  to  any  port  or  place  within  the  ter-' 
ritory  of  the  French  Republic,  or  of  any  of  its  de- 
pendencies in  the  West  Indies  or  elsewhere,  and 
from  being  employed  in  any  traffic  or  commerce^ 
loith  or  for  any  persons  resident  within  the  jurisdic- 
tion^ or  under  the  authority  of  the  French  Republic, 
and  in  the  case  that  I  am  about  to  state,  the  un- 
derwriters rested  their  defence  upon  an  alleged 
violation  of  these  provisions.  The  insurance  was 
on  a  cargo  of  coffee,  on  a  voyage  from  Hispaniola 
to  St.  Thomas.  The  cargo  was  purchased  and 
laden  at  Cape  Francois,  which,  it  was  admitted, 
was,  at  that  time,  a  French  port,  within  the  pro- 
hibition of  the  act  of  Congress.  Apparently,  there- 
fore, the  law  had  been  violated,  and  the  insurance 
was  void.  It,  however,  appeared  in  evidence,  and 
the  facts  were  so  found  by  a  special  verdict,  that 
the  vessel,  on  board  of  which  the  goods  insured 
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were  shipped,  had  been  compelled  to  put  into  Cape 
Francois^  in  distress,  and  that  for  the  purpose  of 
necessary  repairs,  her  original  cargo  was  there 
landed.  That  the  French  authorities  seized  a  large 
portion  of  it,  and  prohibited  the  assured  from  rela- 
ding  the  residue,  and  from  disposing  of  it  in  any 
other  manner  than  in  excliange  for  the  produce  of 
the  island ;  and  the  Supreme  Court  of  New- York, 
after  recapitulating  these  facts,  observed,  that  they 
left  no  alternative  to  the  parties,  but  to  comply  with 
the  terms  prescribed,  or  sacrifice  the  whole  of  their 
property.  Their  acts  of  trading  were,  therefore, 
acts  of  necessity  and  coercion,  to  which  the  law  of 
Congress,  which  suspended  all  commercial  inter- 
course with  France  and  her  dependencies,  could 
not  reasonably  be  construed  to  apply.  They, 
consquently,  held,  that  the  assured  were  entitled  to 
recover.  This  case,  after  passing  through  the 
Court  of  Errors  of  New-York,  was  carried  by  a 
writ  of  error  to  the  Supreme  Court  of  the  United 
States,  by  which  the  judgment  of  the  court  below 
was  unanimously  affirmed.  Upon  the  argument, 
the  counsel  for  the  underwriters  contended,  that 
the  circumstances  stated  in  the  special  verdict,  did 
not  show  an  absolute  necessity  for  the  trading  de- 
scribed, since  the  assured,  the  plaintiffs  below, 
might  have  abandoned  the  property,  and  sought  re- 
dress of  their  own  government,  and  that  it  was 
their  duty  to  adopt  this  course,  rather  than  violate 
the  laws  of  their  country.  But  the  court  were  of 
opinion,  that  the  act  of  Congress  imposed  no  such 
terms  upon  a  person,  who  had  been  forced  by 
stress  of  weather  to  enter  a  French  port  and  land 
fais  cargo,  and  had  been  prevented  by  the  public 
officers  of  the  port,  from  relading  and  carrying  it 
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away;  and  that,  even  had  an  actnal  war  existed 
between  the  United  States  and  France,  the  sale  of 
the  old  and  the  purchase  of  the  new  cargo,  would 
not|  under  such  circumstances,  have  been  deemed 
such  a  traffic  with  the  enemy,  as  could  have  vitia- 
ted the  policy. (a) 

§  35.  We  have  seen,  that,  in  many  cases,  a  pro- 
hibited, or  illicit  trade,  may  be  rendered  Ipiwful  by 
a  license  from  the  proper  authority ;  but,  in  all 
such  cases,  if  the  terms,  or  conditions  of  the  li- 
cense, are  violated  by  the  assured,  the  voyage  or 
trade  to  which  it  relates  becomes  illegal,  and  where 
it  thus  forfeits  the  protection  of  the  license,  as  a 
necessary  consequence,  it  loses  that  of  the  policy. 

§  36.  Thus,  where  a  license  had  been  granted 
to  the  assured,  by  the  East  India  Company,  at  a 
time  when  the  acts  of  Parliament  that  secured  to 
them  the  monopoly  of  the  East  India  trade,  were 
still  in  force,  authorizing  a  ship  to  take  on  board  a 
cargo  of  cotton  at  Bombay,  for  sale  in  London, bat 
containing  an  express  stipulation,  that  she  should 
not  be  employed  in  any  other  trade  whatever,  within 
the  chartered  limits  of  the  company,  the  breach  of 
this  condition  by  a  traffic  not  authorized  by  the  li- 
cense, was  held  to  make  the  voyage,  both  out  and 
home,  illegal,  and  was  a  complete  bar  to  the  re- 
covery of  the  assured  for  a  loss  occurring  from  a 
distinct  peril  on  the  homeward  passage. (J) 

So,  where  a  license  that  covered  the  voyage' in- 


(a)  Jenks  and  others  v.  Hallet  and  others,  (1  N.  Y.  T,  R.  60.  S.  C. 
1  Caines*  Cas.  in  Err.  43.)  Hallet  &,  Bowne  v.  Jenks  and  others.,  (3 
Crunch,  210,  19.) 

(6)  Camden  v.  Anderson,  (6  Term^  723.  In  error,  1  Boi.  cf  FvSi, 
292.    MarsK  65.) 
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suredy  out  and  home,  contained  a  comlition  ^that 
the  licensee  should  export  on  the  outward  voyage,  a 
certain  proportion  of  British  manufactures,][^and  the 
proportion  in  fact  taken  was  small  and  merely 
nominal,  the  greater  part  of  the  outfit  consisting  of 
Spanish  goods,  the  fraud  that  vitiated  the  license, 
was  held  to  avoid  the  policy.(a) 

$  37.  But  it  is  not  a  necessary  condition  of  a 
license,  that  the  vessel  shall  perform  the  whole 
voyage  that  it  authorizes.  Unless  there  is  an  ex- 
press covenant,  that  she  shall  prosecute  the  voyage 
at  all  events,  the  authority  to  perform  it  is  construed 
as  a  privilege,  the  exercise  of  which  depends  on 
the  discretion  of  the  assured.  Thus,  where  a  ship 
licensed  by  the  East  India  Company,  to  proceed 
to,  and  trade  at  Canton,  abandoned  that  port  alto- 
gether, and  was  lost  on  her  homeward  voyage ;  as 
the  voyage,  though  changed,  was  still  covered  by 
the  terms  of  the  policy,  the  underwriters  were  held 
to  be  liable.(&) 

$  38.  Where  a  particular  trade  is  prohibited,  by 
the  express  terms  of  a  treaty,  to  which  the  state, 
within  whose  jurisdiction  the  policy  is  efiected,  is  a 
party,  the  effect  of  the  prohibition,  whether  general, 
as  to  trade,  or  limited  to  particular  commodities,  I 
apprehend,  is  precisely  the  same  as  if  it  were  cre- 
ated by  a  municipal  law,  an  act  of  Parliament,  or 
of  Congress.  Every  voyage,  in  contravention  of 
the  treaty,  is  illegal,  and  every  insurance  uppn  such 
a  voyage,  whatever  be  the  subject  or  terms  of  the 
policy,  necessarily  void. 

Although,  in  England,  some  doubts  may  seen) 


(a)  Gordon  r.  Vaughan,  (12  EcM,  803,  n.) 
\h)  Nonrille  y.  St  Barbe,  (2  New  Rep,  434.) 


3M  Illegal  Ifuurances.  [lect.  hi. 

to  rest  upon  this  question,  in  consequence  of  a  de- 
cision of  Lord  Mansfieldy(a)  none  can  reasonably 
be  entertained  as  to  the  law  in  the  United  States. 
By  the  constitution  of  the  United  States,  a  treaty  is 
the  supreme  and  paramount  law,  and  as  such,  is 
binding,  not  only  on  the  federal  government,  but 
on  every  state,  and  every  citizen.  An  American 
court  could  with  no  more  propriety  legalize  a  trade 
which  a  treaty  prohibits,  than  a  trade  interdicted  by 
an  act  of  Congress.  To  affirm  the  validity  of  an  in* 
surance  upon  such  a  trade,  would  be,  in  effect,  to 
repeal  the  provisions  of  the  treaty,  and  consequently 
would  not  merely  be  a  violation  of  good  faith,  but  of 
the  terms  and  spirit  of  the  constitution.  Nor  is  the 
doctrine,  that  every  subject,  or  citizen,  is  personally 
bound  by  the  provisions  of  a  treaty,  binding  on  his 
government,  the  mere  result  of  a  just  interpre- 
tation of  our  own  constitution.  It  is  the  common 
doctrine  of  civilized  nations,  and,  in  truth,  an  essen- 
tial part  of  that  international  law,  that  all  acknow- 
ledge, and  are  bound  to  obey.  Such  is  the  declared 
opinion  of  Sir  William  Scott,  whose  authority  upon 
all  questions  of  public  law,  few,  who  have  studied 
his  decisions,  will  venture  to  impeach.(&) 

§  39.  An  interdiction  of  trade  is  not  always  the 
result  of  a  general  and  permanent  law.  It  is  not 
unfrequently  a  temporary  restraint,  having  no  ref- 
lation to  commerce  or  revenue,  but  imposed  or 
enacted  with  a  sole  view  to  political  objects.  Such 
is  the  character  of  an  embargo,  general  or  special ; 
a  prohibition  of  the  departure  of  all,  or  of  particu- 


(fl)  Lever  v.  Fletcher,  (Marsh.  61.     1  Park,  Hiid.  606.) 
(b)  The  Eenrom,  (2  Rob,  Ad.  R.  6.)   The  NeutraUtet,  (8  Rob.  Ad.  R. 
9^.)    NoteVm. 
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lar  vessels  from  all,  or  some  of,  the  ports  of  the 
coontry  in  which  it  is  laid.  This  prohibition,  whe- 
ther limited  to  a  certain  period,  or  indefinite  as  to 
time,  as  it  springs  wholly  from  temporary  causes, 
is  always  regarded  as  temporary  in  its  nature. 
Hence  it  is  construed  as  a  mere  suspension  of  the 
trade  that  it  prohibits^  not  as  a  condemnation  of  the 
trade,  as,  in  itself,  unlawful ;  and  this  distinction 
has,  in  some  cases,  an  important  effect  upon  the 
construction  of  the  policy. 

As  a  general  rule,  the  effect  of  a  subsequent  law 
prohibiting  the  acts  necessary  to  the  performance 
of  a  contract,  already  made,  is  to  dissolve  the  con- 
tract without  prejudice  to  either  of  the  parties  ;(a) 
bot,  from  this  rule,  the  operation  of  an  embargo 
upon  a  subsisting  policy,  is  an  exception.  Where 
the  voyage,  insured  by  a  policy,  at  and  from  the 
port  of  departure,  is  rendered  illegal  before  the 
policy  has  attached,  by  a  law  of  revenue  or  trade, 
or  the  provisions  of  a  treaty,  the  contract  is  annul- 
led, without  any  right  to  the  assured  to  claim  an  in- 
demnity, or  even,  generally  speaking,  a  return  of 
premium  ;  but  the  defeat  of  the  voyage  by  an  em- 
bargo after  the  policy  has  attached,  is  not  consi- 
sidered  as  a  dissolution  of  the  contract,  but  as  a 
loss  by  a  peril  insured  against,  entitling  the  assured, 
upon  an  abandonment,  to  a  recovery  of  the  whole 
sum  insured.  It  is  a  total  loss  by  an  arrest  or  de- 
tainment of  the  government,  and  as  such  is  cover-^ 
ed  by  the  express  words  of  the  policy.  When  it  is 
certain  that  the  embargo  will  be  of  short  duration, 
the  assured  may  elect  to  consider  the  voyage,  not 


(a)Salk.l98.   RoUes' Ab.46l.  Dy.28.    1  U.Ray, 321.   1  Mod.  16a 
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as  defeatedi  but  suspended,  and  may  resume  its 
prosecution  under  the  policyi  when  the  temporary 
restraint  is  removed. (a)  But,  although  the  contract 
of  insurance  is  not  dissolved  so  long  as  the  vessel 
remains  in  port,  yet,  should  she  sail,  or  attempt  to 
sail,  in  violation  of  the  embargo,  this  act  of  posi- 
tive illegality,  whether  followed  by  a  seizure  or 
not,  I  cannot  doubt,  would  avoid  the  policy,  and 
discharge  the  insurers.  That,  in  the  event  of  a 
seizure,  they  would  not  be  liable,  is  certain. (6) 

§  40.  The  rule,  however,  is  not  universal,  that 
the  defeat  of  the  voyage,  by  an  embargo,  after  the 
policy  has  attached,  is  a  loss  for  which  the  insurers 
are  liable.    The  rule  applies,  universally,  where 


(a)  When  the  owners  of  a  ship  are  bound,  by  the  provisions  of  a  chartv 
p  arty,  to  perform  a  certain  voyage,  which  is  prevented  and  suspended  by 
an  embargo,  it  haa  been  solemnly  decided  that  it  is  not  merely  their  right, 
but  their  duty  to  prosecute  the  voyage  when  the  restraint  is  removed. 
(Hadley  v.  Clark,  8  Term,  269.)  Although  a  policy  of  insurance  does  not 
impose  a  similar  duty  upon  the  assured,  his  possession  of  a  similar  ri^ 
seems  a  neceseaiy  consequence  of  the  doctrine,  that  an  embargo,  while  it 
suspends  the  execution,  does  not  dissolve  the  obligation,  of  the  contract 
It  is  possible,  however,  that  the  discretionary  power  of  resuming  a  voy- 
age suspended  by  an  embargo,  is,  in  respect  to  an  insurance,  limited  in 
its  exercise,  by  the  nature  of  the  contract ;  and  hence  it  is,  that  I  have 
stated  it  to  exist  only  when  it  is  certainly  known  that  the  existing  re- 
straint will  be  speedily  removed.  A  delay,  altering  or  increasing  material- 
ly the  risks  of  the  policy,  might  be  reasonably  held  to  discharge  the  in- 
surers. 

(h)  Note  IX.  Delmada  v.  Motteux,  (1  Park.)  Odlin  v.  Ins.  Co.  of 
Penn.,  (2  Wash.  C.  C.  Il.,.312.)  M'Bride  v.  The  A.  Ins.  Co.,  (6  J6kns. 
209.)  Walden  v.  Phoenix  Ins.,  (lb.  310.)  Dehmo  v.  Bedford  Mar.  Ins. 
Co.,  (10  Masi.  349.)  Vide,  also.  Page  v.  Thompson,  (1  Park,  17ft.) 
Visger  v.  Prescott,  (6  Esp.  184.)  Conway  v.  Gray,  (10  East,  636.)  Opi- 
nion of  Lord  Ellenborough,  Rotch  v.  Edie,  (6  Term,  413.)  Pothier, 
n.  69,  60.  I  Emerig.  641.  3  Valin,  134-6.  Roccus  n.  66.  I  do  not 
abstract  the  authorities  and  cases  on  this  subject  in  a  separate  note,  as  in 
treating  of  total  losses  and  abandonment,  they  will  hereafter  be  fully  ex- 
amined and  made  the  topics  of  much  observation.  Their  relation  to  the 
present  subject  is  only  incidental. 
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the  parties  to  the  contract  are  the  subjects  of  the 
government  by  which  the  embargo  is  imposed,  and 
to  all  cases,  without  regard  to  the  national  charac- 
ter of  the  parties,  where  the  embargo  is  simply  a 
measure  of  precaution,  not  of  hostility  ;  but  where 
the  assured  is  a  foreigner,  and  the  embargo  is  a 
measure  of  pure  hostility — a  measure  of  retaliation 
and  reprisal,  intended  to  operate  as  such  upon  the 
government  of  the  country  to  which  he  belongs,  he 
is  never  permitted  to  recover  an  indemnity  for  a 
loss  it  may  occasion.  No  person  is  permitted  to  in- 
sure against  the  hostile  acts  of  his  own  govern- 
ment. It  is  a  risk  that  the  terms  of  the  policy^ 
however  broad  or  express,  are  not  permitted  to  co- 
ver, and  it  can  make  no  dilSerence  in  the  applica- 
tion of  the  rule,  whether  the  risk  be  that  of  hostile 
detention  or  hostile  capture. (a)  What,  however, 
is  the  precise  effect  of  an  insurance  against  a  hostile 
risk,  proceeding  from  the  acts  of  the  government  of 
the  insurer,  is  a  question  which  the  authorities  have 
left  in  doubt.  It  is  yet  undetermined,  whether  the 
hostile  risk  puts  an  end  to  the  entire  contract,  or 
merely  exonerates  the  insurer  from  a  loss  it  may 
occasion. (&) 

§  41.  Where  the  assured  is  a  foreigner,  the  opera- 
tion upon  the  policy  of  an  embargo,  or  other  act  oc- 
casioning a  loss,  proceeding  from  his  own  govern- 
ment, is  a  question  attended  with  much  difficulty.  It 
will  be  hereafter  fully  examined,  in  its  appropriate 
place.     It  does  not  belong  to  the  present  discussion, 


(a)  Tonteng  v.  Hubbard,  (3  Bos.  4-  Pull  301.)  Opinion  of  Lord  Al- 
VEiiley,C.  J. 

(ft)  Glaser  v.  Cowie,  (1  JIf.  cf  S.  64.)  Opinion  of  Lord  EUenborough, 
a  J.,  Lubbock  V.  Potts,  (7  East,  449.)    Barker  v.  Blakes,  (9  East,  283.) 
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which  is  limited  to  the  effect  upon  the  contract  o(  the 
laws  of  the  country  where  the  insurance  is  made. 

§  42.  The  rule  that  a  detention  by  an  embargo, 
creates  a  total  loss,  is  not  applicable  where  the  in- 
surance is  effected,  whilst  an  embargo  is  in  force. 
If,  during  the  pendency  of  an  embargo,  an  insu- 
rance is  made  upon  a  voyage  that  it  prohibits,  not 
only  has  the  assured  no  right  to  consider  the  deten- 
tion as  a  substantive  loss,  and  a  valid  cause  of 
abandonment,  but  the  contract  is  in  its  origin,  ille- 
gal and  void,  unless  it  clearly  appear  from  the  terms 
of  the  policy,  or  by  otiier  evidence,  that  the  voyage 
was  not  meant  to  be  prosecuted  until  the  restraint 
of  the  embargo  had  been  removed.  Where  the 
presumption  is  not  repelled,  that  the  object  of  the 
policy  was  to  protect  a  voyage  in  violation  of  the 
embargo,  the  insurance  is  certainly  void,  and  in 
such  a  case,  even  should  it  appear  that  the  voyage 
was  not  in  fact  commenced  until  the  embargo  was 
dissolved,  the  insurers  would  not  be  liable.  When 
the  law  annuls  a  written  contract,  at  the  instant  of 
its  execution,  no  subsequent  act  of  the  parties, 
other  than  an  agreement  in  writing,  can  give  it  a 
legal  existence. 

§  43.  It  has  been  determined  by  the  Supreme 
Court  of  New- York,  that  the  breach  of  an  embar- 
go, like  that  of  an  interdiction  of  trade,  must  be 
intentional  and  voluntary,  in  order  to  charge  the 
assured  with  its  legal  consequences,  as  a  criminal 
act.  The  celebrated  act  of  Congress  laying  a  ge- 
neral and  unlimited  embargo,  was  passed  on  the 
22d  of  December,  1807,  but  intelligence  of  its  pas- 
sage did  not  reach  the  collector  of  the  port  of  New- 
York,  until  the  morning  of  the  25th  of  that  month. 
In  consequence  of  this  intelligence,  he,  on  that  day^ 
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arrested  and  detained  a  ship  that  had  sailed  a  few 
hours  before,  but  was  still  within  the  limits  of  the 
harbor.  The  ship  was  insured,  and  a  total  loss,  as 
resulting  from  her  detention,  was  claimed  from  the 
underwriters,  who  resisted  the  payment  chiefly  on 
the  ground,  that  the  vessel  had  commenced  her 
voyage  in  violation  of  the  embargo.  As  it  did 
not  appear,  from  the  facts  in  evidence,  that  an  ac- 
tual knowledge  of  the  existence  of  the  law  could 
be  justly  imputed  to  the  owners  or  master  of  th6 
ship,  the  objection  was  overruled  and  judgment 
given  for  the  assured.(a) 

It  is  plain,  that  this  decision  establishes  an  im- 
portant exception  to  the  general  rule,  that  a  person 
who  has  violated  a  law  is  not  permitted  to  aver  his 
ignorance  of  its  existence.  The  exception  is  most 
equitable  in  itself,  and  would  probably  be  construed 
to  embrace  all  cases  where  the  existence  and  pro- 
visions of  a  prohibitory  law,  from  the  recency  of  its 
passage,  were  generally  unknown  at  the  place 
where  the  acts,  involving  its  violation,  are  proved 
to  have  been  committed.  To  such  cases,  the  le- 
gal presumption  of  a  knowledge  of  the  law,  by  the 
person  violating  it,  might  justly  be  held  not  to  ap- 
ply, and  the  burthen  of  proving  his  actual  know- 
ledge be  thrown  upon  the  party  alleging  it. 

§  44.  In  England,  the  power  of  the  crown  to  lay 
an  embargo,  is  limited  to  a  state  of  war.  In  peace, 
it  can  only  be  imposed  by  an  act  of  Parliament.(ft) 
In  the  United  States,  every  embargo,  in  time  of 
peace,  and  at  all  times,  a  general  embargo,  must 


(a)  Walden  v.  The  Phoenix  Ins.  Co.,  (5  Johns.  310.)  Vide  Note  IX. 
{h)  Lord  Mansfield,  in  Delmada  v.  Motteux,  (1  Par^,  8th  ed.  604.)  Note 
IX. 
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proceed  from  the  authority  of  Congress ;  but,  in 
time  of  war,  it  is  reasonable  to  believe,  that  a  spe* 
cial  embargo  for  a  definite  period  may  be  declared 
by  the  sole  authority  of  the  president.  In  the  pro- 
secution of  a  war,  such  a  measure  is  often  neces^ 
sary,  or  highly  expedient,  and  the  right  of  the 
president  to  adopt  it,  seems  to  flow  from  the  general 
authority  of  the  executive  over  the  conduct  of  the 
war.  (a) 

§  45.  3.  We  are  now  to  consider,  what  is  the 
efiect  on  the  legality  of  the  voyage,  and  the  conse-* 
quent  validity  of  an  insurance  of  the  breach  of  a 
statutory  regulation,  which  has  no  relation  to  the 
nature  of  the  trade,  but  applies  solely  to  the  con-' 
duct,  equipment,  or  mode  of  navigation  of  the 
vessel. 

§  46.  The  navigation  act  of  6  Geo.  IV.,  c.  109, 
in  declaring  the  necessary  requisites  of  a  British 
ship,  provides,  among  other  things,  that  every  such 
ship  shall  be  navigated,  during  the  whole  of  any 
voyage,  by  a  crew,  of  which  at  least  three-fourths 
shall  be  British  seamen  \{b)  and,  in  a  case  upon  a 
policy  of  insurance,  which  turned  mainly  upon  the 
construction  of  this  statute,  it  was  admitted  by  the 
counsel,  and  in  eflfect,  decided  by  the  court,  that  if 
the  provisions  as  to  the  character  of  the  crew,  had 
been  wilfully  violated  by  the  owners,  or  master  of 
the  ship,  the  voyage  insured  was  illegal,  and  the 
underwriters  discharged  from  the  loss.  It  appeared, 
however,  in  this  case,  that  the  ship,  which  was  in- 
sured from  Sierra  Leone,  to  a  port  of  discharge  in 


(a)  3  Story's  Com.  p.  340,  6,  7.    1  Kent's  Com,  6th  ed.  sec.  13,  p.  281, 
NoteX. 
(6)  6  G.  rV.  c,  109, }  12, 18, 19« 
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the  United  Kingdom,  was  duly  navigated  when  she 
left  England,  and  in  the  outward  voyage  ;  that  the 
number  of  her  British  seamen  was  reduced  by 
death,  after  her  arrival  at  Sierra  Leone,  below  the 
proportion  required  by  statute,  and  that  she  was 
there  unable  to  replace  them,  except  with  foreign- 
ers ;  and  these  circumstances  being  proved  to  the 
satisfaction  of  the  jury,  it  was  held  by  the  court, 
that  they  were  sufficient  to  exempt  the  vessel  from 
the  operation  of  the  statute,  and  to  sustain  the 
validity  of  the  insurance.  The  insurers  were,  ac- 
cordingly, bound  to  satisfy  the  loss. (a) 

§  47.  The  decision  of  the  Court  of  King's  Bench 
in  this  case,  was  partly  founded  on  some  special 
provisions,  which  it  is  unnecessary  to  recite,  in  the 
act  of  Parliament ;  but  the  judges  all  concurred  in 
the  opinion,  that  the  statutory  regulation  alleged  to 
have  been  violated,  although,  in  its  language,  ab- 
solute and  unqualified,  was  to  be  understood  with  a 
virtual  exception  of  the  cases,  in  which,  a  compli- 
ance with  its  terms  was  prevented  by  the  act  of 
God,  or  inevitable  necessity ;  and  this  principle  is, 
doubtless,  to  be  applied  to  the  construction  of  every 
statutory  provision  of  a  similar  character ;  nor  does 
it  seem  to  be  requisite,  that,  in  such  cases,  the  im- 
possibility which  is  to  excuse  a  non-compliance  with 
the  law,  should  be  physical  and  absolute.  It  is 
enough,  that  a  compliance  is  impossible,  in  the  usu- 
al and  reasonable  sense  of  the  word,  and  this  exists 
and  applies,  where  the  duty  that  the  law  enjoins 
cannot  be  performed  without  a  sacrifice  or  loss,  to 


(a)  Suart V.Powell,  (1  B,  <S^Ad.  266.) 
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which  no  reasonable  man  could  be  expected  to  sub- 
mit.(a) 

§  48.  During  the  period  that  the  slave  trade  was 
still  tolerated  by  the  laws  of  England,  it  was  sub- 
jected to  many  strict  and  wholesome  regulationSi 
and  among  them,  it  was  provided, 'by  an  act  of 
Parliament,(J)  that  no  person,  not  possessing  certain 
qualifications,  which  the  statute  specially  described, 
should  take,  or  have  the  command  or  charge  of  any 
ship  or  vessel,  clearing  out  from  a  port  of  Great 
Britain  for  the  coast  of  Africa,  with  a  view  to  the 
purchase  and  transportation  of  slaves,  and  a  heavy 
penalty  was  imposed  upon  every  master,  not  thus 
qualified,  and  upon  the  owners  employing  him;  but 
it  does  not  appear,  that,  by  the  terms  of  the  law, 
the  vessel  under  his  command,  was  liable  to  seizure 
and  forfeiture.  Some  of  the  qualifications  thus  re- 
quired of  the  master,  were  to  be  evidenced  by  a 
certificate,  attested  by  the  respective  owner  or  ovm- 
ersj  but  whether  the  persons  meant  were  the  owners 
of  the  vessel  he  was  then  to  command,  or  of  those  in 
which  he  had  formerly  sailed,  the  words  of  the  act 
left  uncertain.  In  an  action  on  a  policy  upon  a 
slave  ship,  the  loss'  claimed,  which  arose  from  an 
insurrection  of  the  slaves,  was  resisted  by  the  un- 


(a)  Mr.  J.  Bay  ley,  after  remarking  that  a  ship,  having  lost  a  portion  of 
her  crew,  is  entitled  to  all  the  privileges  of  a  British  ship,  nntil  the  due 
pro{K)rtion  of  seamen  can  I)e  made  up,  added — "  It  is  so  in  the  present 
caKC ;  the  number  is  reduced  by  the  act  of  God,  and  at  Sierra  Leone,  it  is 
impofisiblo  to  supply  the  deficiency  ;  not  physically,  perhaps,  but  in  a  rea- 
sonable view,  impossible.  The  master  is  obliged  to  make  up  the  propor- 
tion if  he  can,  on  reasonable  terms,  but  is  not  bound,  at  his  peril,  to  give 
such  as  are  grossly  unreasonable,  and  which  no  man  alive  would  think 
of  offering/'     Vide  also,  the  Betty  Cathcart,  (1  Rob.  Ad,  220.)     Note  XI. 

(6)  31  G.  m.  c.  64.    Continued  by  32  G.  III.  c.  62. 
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derwriters,  on  the  ground,  that  the  voyage  was 
illegal,  the  certificate  of  the  master  being  signed 
by  his  present,  and  not  by  his  former  owners,  as 
the  statute,  it  was  contended,  in  its  true  construc- 
tion, required.  The  Court  of  King's  Bench  adop- 
ted this  construction  of  the  statute,  and  confirmed 
the  nonsuit  of  the  plaintift'.  Thus  the  mistake  in 
the  attestation  of  the  certificate,  or,  legally  speak- 
ing, the  want  of  the  necessary  certificate,  it  waa 
held,  rendered  the  voyage  illegal,  and  avoided  the 
policy,  (a) 

§  49.  At  the  first  view,  this  decision  seems  harsh 
and  unequitable.  There  was,  plainly,  no  intention 
to  violate  the  law.  The  mistake  in  the  form  of  the 
certificate,  arose  from  a  very  pardonable  error  in 
the  construction  of  the  statute — an  error,  that  wa» 
proved  to  be  extensive  and  general — yet,  in  truth, 
construing  the  law  as  they  did,  the  court  could 
have  made  no  other  decision.  A  mistake  in  the  con- 
struction of  a  law,  can  never  be  admitted  as  a  va- 
lid excuse  for  its  violation.  The  frequency  of  an 
excuse  so  easy  to  be  alleged  and  diflScult  to  be  re-^ 
pelled,  would  operate  as  a  virtual  repeal  of  the  law. 
The  plea  of  a  partial  error  is  no  more  admissible 
than  that  of  an  entire  ignorance;  each  may  be  true, 
and  when  true,  the  one  is  just  as  equitable  as  the 
other ;  but  the  same  imperative  reasons  of  public 
policy  exclude  them  both.  Either  may  be  justly 
considered  by  a  Chancellor  of  the  Exchequer, 
or  a  Secretary  of  the  Treasury,  as  a  sufficient 
ground  for  the  remission  of  penalties  ;  but  to  nei- 
ther can  a  court  of  justice,  with  propriety,  listen. 


00  Farmer  v.  Legg,  (7  TVr/n  R.  182.) 
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§  50.  It  is  not  in  all  cases,  that  the  breach  of  a 
statutory  provision,  by  the  owners  or  master  of  a 
vessel,  even  when  it  induces  a  forfeiture,  by  a  ne- 
cessary consequence,  avoids  the  insurance.  Its 
influence  upon  the  contract  depends  on  the  nature, 
consequences,  and  design  of  the  prohibition.  We 
have  seen,  that  an  illegal  traflic  is  never  permitted 
to  vitiate  the  contract,  unless  it  occur  in  the  course 
of  the  voyage  insured,  or  of  an  entire  voyage,  of 
which  that  insured  is  a  component  part.  By  parity 
of  reasoning,  the  statutory  provision,  the  breach  of 
which  discharges  the  insurers,  must  bear  a  direct 
and  immediate  relation  to  the  voyage  insured.  It 
must  operate,  either  by  its  terms,  or  by  a  necessary 
inference,  as  a  prohibition  of  the  voyage.  Where 
no  such  connexion  subsists  between  the  actual 
voyage  and  the  provisions  of  the  statute ;  where, 
consequently,  the  relation  between  the  illegal  act 
and  the  policy,  is  not  direct,  but  remote,  and  inci- 
dental, so  that  neither  the  design  or  tendency  of 
the  latter  is  to  aid  or  promote  the  commission  of 
the  former,  the  validity  of  the  contract  is  not  im- 
paired or  affected.  In  each  of  the  cases  that  have 
been  cited,(a)  the  statutory  provision,  alleged  to 
be  violated,  bore  a  direct  relation  to  the  voyage  in- 
sured. It  was,  in  effect,  a  prohibition  of  the  voyage, 
unless  performed  with  the  crew  or  master  that  the 
law  required.  Hence,  the  insurance  shared,  of  ne-* 
cessity,  the  illegality  of  the  voyage  to  which  it  re- 
ferred.  But  it  is  obvious,  that  the  acts  inducing  a 
forfeiture,  or  other  penalties,  may  be  wholly  uncon-^ 
nected  with  the  particular  voyage.     They  may  not 


(a)  Suart  v.  Powell,  and  Farmer  v.  Legg. 
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expressly  or  impliedly  render  the  voyage  illegal, 
and  in  snch  cases,  although  the  insurers  are  cer- 
tainly not  liable,  in  the  event  of  the  seizure  of  the 
vessel, (a)  they  continue  liable  for  all  risks  that  their 
contract  properly  embraces.  A  case  that  has  oc- 
curred in  the  United  States,  will  furnish  a  clear 
illustration  of  these  remarks. 

§  51.  By  an  act  of  Congress — the  registry  act 
of  1792,(6)  it  is  provided  that  when  any  ship  or 
vessel,  before  registered,  shall  be  built  upon,  or  al- 
tered, in  her  form,  dimensions,  or  denomination, 
she  shall  be  registered  anew,  by  her  former  name, 
and  her  former  certificate  of  registry  be  delivered 
up  to  be  cancelled,  and  for  the  omission  to  surren- 
der the  former  certificate,  a  pecuniary  fine  is  inflic- 
ted upon  the  owners  ;  and  by  a  subsequent  section 
it  is  declared,  that  if  any  certificate  of  registry  shall 
be  fraudulently  or  knowingly  used  for  any  ship  or 
vessel,  not  at  the  time  actually  entitled  to  the  bene- 
fit thereof,  such  ship  or  vessel  with  her  tackle,  ap- 
parel, and  furniture,  shall  be  forfeited  to  the  United 
States. 

In  a  case  that  came  before  the  Supreme  Court 
of  the  United  States,  on  a  writ  of  error,  to  the  Su- 
preme Judicial  Court  of  Maine,  it  appeared  that 
the  vessel,  which  was  insured  by  a  time  policy  for 
a  year,  before  the  policy  was  effected,  had  been 
built  upon  and  altered,  and  a  new  certificate  of 
registry  obtained  for  her  by  a  new  name,  her  former 
certificate  not  being  delivered  up  to  be  cancelled, 
as  the*  statute  required,  and  it  was  insisted  by  the 
underwriters,  that  these  facts  subjected  the  vessel 


(a)  Bird  V.  Appleton.    Lockyer  v.  Offley:    Sup. 

(b)  Laws  of  1792,  c.  46, }  14—29.  1  Story's  Laws  U.  States,  276.  281. 
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to  forfeiture,  and  rendered  her  subsequent  voyage^ 
which  was  covered  by  the  policy,  and  in  which  she 
was  totally  lost,  illegal ;  and  by  avoiding  the  insu- 
rance, exonerated  them  from  the  loss.  It  is  by  no 
means  evident,  that  the  circumstances  thus  relied 
upon,  were  sufficient  to  bring  the  vessel  within  the 
penalties  of  the  statute,  but  Mr.  Justice  Story,  in 
delivering  the  judgment  of  the  Supreme  Court,  in- 
timated a  very  clear  opinion,  that  even  on  the  sup- 
position that  the  law  had  been  violated,  and  the 
vessel  forfeited,  it  was  for  from  being  a  necessary 
consequence  that  the  insurance  was  void,  and  the 
underwriters  discharged ;  and  he  stated  as  the 
grounds  of  this  opinion,  that  the  connection  be- 
tween the  illegal  use  of  the  certificate  and  the 
policy,  was  too  indirect  and  remote,  to  justify  the 
belief  that  the  design  or  effect  of  the  contract,  was 
to  assist  or  encourage  a  violation  of  the  law.  The 
question,  however,  was  not  positively  decided  by 
the  Supreme  Court,  as  the  writ  of  error  was  dis- 
missed for  want  of  jurisdiction  ;  but  the  very  dis- 
missal implied  that  the  decision  against  the  under- 
writers in  the  court  below,  if  founded  upon  the 
reasons  that  have  been  stated,  might  well  be  sup- 
ported, (a) 

§  52.  It  is  to  be  observed,  that  the  statutory  pro-* 
vision  in  this  case,  has  no  special  or  direct  bearing 
upon  any  voyage  of  the  vessel.  It  does  not  pro- 
hibit the  sailing  of  the  vessel,  with  a  certificate  of 
registry  to  which  she  is  not  entitled,  thereby  ren- 
dering the  voyage  illegal.  The  prohibition  is  ge- 
neral— it  applies  and  attaches  the  forfeiture,  to  all 


(a)  Ocean  Ins.  Co.  v.  PoUeys,  (13  Pet,  167.)    NoteXII. 
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acts  constituting  an  unlawful  use  of  a  certificate  of 
registry  by  a  vessel  not  entitled  to  its  benefit,  and 
such  acts  noay  as  well  be  performed  on  land  as  on 
the  ocean.  Indeed,  if  in  the  particular  case,  this 
prohibition  had  been  violated  at  all,  it  was  so  by  the 
very  act  of  obtaining  the  certificate,  so  that  the 
vessel  was  liable  to  forfeiture  when  the  insurance 
was  effected.  It  was  not  possible,  therefore,  to 
avoid  the  policy  upon  this  ground,  without  contra- 
dicting the  established  rule,  that  a  subsequent  in- 
surance is  never  affected  by  a  prior  and  distinct 
illegality.(a) 

§  53.  Nor  is  it  only  in  the  cases  and  upon  the 
grounds  that  have  been  stated,  that  the  breach  of  a 
statutory  provision  is  held  not  to  discharge  the  un- 
derwriters by  invalidating  their  contract.  The 
prohibition  of  the  statute  may  be  immediately  con- 
nected with  the  voyage  insured ;  the  illegal  acts 
or  transaction  relied  upon  as  a  defence,  may  have 
taken  place  in  the  course  of  that  voyage,  and  yet 
there  are  cases  in  which  the  underwriters  are  justly 
held  to  be  responsible  for  a  loss,  not  occasioned  by 
a  violation  of  the  law,  but  proceeding  from  a  dis- 
tinct peril.  Where  the  prohibition  of  the  statute 
does  not  apply  to  an  act  in  itseu  immoral,  and  is 
not  founded  upon  any  reasons  of  public  policy,  but 
is  designed  solely  for  the  benefit  of  particular  in- 
dividuals, without  affecting  the  general  welfare,  it  is 
only  those  for  whose  protection  or  convenience  it 
was  passed,  who  are  entitled  to  complain  of  its 
violation.  The  prohibition  of  the  act  is  not  then 
construed  as  a  prohibtion  of  the  voyage  that  by 


(a)  Bird  v.  Applatooi,    Sap.  {  29. 
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rendering  it  illegal  vitiates  the  policy.  So,  where 
the  statutory  provision,  although  sanctioned  by  a 
penalty,  may  be  reasonably  construed  as  merely 
directory,  and  not  as  intended  to  invalidate  or  ren- 
der unlawful  even  the  acts  to  which  the  penalty  ap- 
plies, its  violation  has  no  effect  upon  the  contract 
of  the  insurers,  and  in  no  respect  weakens  their 
liability. 

§  54.  An  act  of  Congress,  for  the  government 
and  regulation  of  seamen  in  the  merchant's  service, 
contains  a  section,  declaring  that  every  American 
ship  bound  on  a  voyage  across  the  Atlantic  oceaui 
shall  have  on  board  at  the  commencement  of  the 
voyage,  a  certain  number  of  gallons  of  water,  wM 
secured  under  deck,  for  each  person  on  board,  and 
it  gives  to  the  crew  of  every  vessel  not  so  provided, 
if  put  upon  short  allowance,  a  remedy  for  increased 
wages  against  the  owners  and  master.(a)  In  a 
case  before  the  Supreme  Court  of  Massachusetts, 
in  which  it  appeared  that  the  vessel  insured  had 
sailed  with  all  her  water  on  deck,  but  was  admit- 
ted not  to  be  unseaworthy  on  that  account,  the 
counsel  for  the  underwriters  contended  that  the 
statute  in  requiring  the  water  to  be  under  deck,  was 
imperative;  ana  that,  by  its  violation,  the  policy 
had  ceased  to  be  binding,  and  he  insisted  that  the 
provision  was  not  to  be  construed  as  designed, 
solely,  for  the  protection  of  seamen,  but  was  found- 
ed upon  reasons  of  public  policy,  having  an  inti- 
mate relation  to  the  prosperity  of  the  maritime  in- 
terest. But  the  court  overruled  the  defence.  lo 
giving  their  judgment,  Wilde,  J.,  remarked  (inter 

(a)  Laws,  1790,  c.  66, }  9.    1  Story,  106.    Vide,  also.  Act  of  March 
2,  1819,  which  containa  a  similar  provision  for  the  benefit  of  paasengere. 
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alia)  thati  although  the  general  principle  was  well 
establishedy  that  a  contract,  founded  on  an  illegal 
consideration,  or  which  is  made  for  the  purpose  of 
furthering  any  matter  or  thing,  that  is  prohibited  by 
statute,  or  to  aid  or  assist  any  party  therein,  is  void 
as  against  the  policy  of  the  law  ;  yet,  like  all  general 
rules,  it  was  subject  to  exceptions,  and  that,  one  of 
these  exceptions  embraced  the  case  then  before 
them.  That  the  rule  applies  to  every  contract 
which  is  founded  on  a  transaction  malum  in  se,  or 
which  is  prohibited  by  statute,  on  the  ground  of 
public  policy  ;  but  that,  whenthe  contract  is  found- 
ed on  a  transaction  which  is  prohibited  for  the  be- 
nefit of  a  particular  individual  or  individuals,  and 
has  no  influence  on  the  public  welfare,  it  is  not  ab- 
solutely void,  but  only  voidable  by  the  party  for 
whose  benefit  the  prohibition  is  introduced.  That 
both  on  the  authority  of  former  cases  and  upon 
principle,  the  court  were  very  clear,  in  the  opinion, 
that  the  voyage,  insured,  was  not  rendered  illegal 
by  reason  of  the  non-compliance  with  the  statute, 
nor  the  vessel,  on  that  account,  unseaworthy. 
That  the  provisions  of  the  statute,  being  intended 
for  the  benefit  of  the  crew,  were  to  be  construed  as 
merely  directory,  and  that  their  violation  was  not 
meant  to  be  followed  by  any  other  consequence 
than  the  penalty  imposed  upon  the  owners  and 
master.(a) 

§  55.  Although  the  principles  so  luminously 
stated  by  the  learned  judge,  who,  on  this  occa- 
sion, was  the  organ  of  the  court,  command  our 
immediate  and  entire  assent,  it  is,  by  no  means, 
so  evident,  that  they  were  justly  applicable  to  the 

(a)  W«nen  v.  Maiad^  Ins.  Ca  (13  Pick.  {^1(|.) 
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case  under  judgment.  It  may  be  reasonably  doubted, 
whether  the  salutary  provisions  of  the  statute,  that 
in  this  case,  were  so  grossly  violated,  instead  of 
being  construed,  as  intended  for  the  sole  benefit  of 
individuals,  are  not,  in  truth,  to  be  regarded  as 
founded  upon  cogent  reasons  of  public  policy,  and 
therefore,  as  obligatory,  in  the  most  absolute  and 
extended  sense.  Regulations,  having  for  their  ob- 
ject the  preservation  of  the  health  and  lives  of  sea- 
men, seem  to  be  inseparably  connected  with  the 
general  interests  and  prosperity  of  commerce,  and 
cannot,  therefore,  be  truly  described  as  having  no 
"influence  on  the  general  welfare."  Their  ten- 
dency, where  the  regulations  themselves  are  wise 
and  salutary,  to  promote  the  good,  not  merely  of 
the  individuals,  for  whose  immediate  benefit  they 
were  designed,  but  that  of  the  whole  community, 
seems  undeniable.  Certainly,  the  most  effectual 
mode  of  securing  the  obedience  of  ship-owners  and 
masters  to  these  provisions  of  the  existing  laws  that 
regard  the  health  and  safety  of  seamen  and  pas- 
sengers, is  to  avoid  every  insurance  upon  every 
voyage  in  which  these  important  regulations  are 
wilfully  violated;  nor  are  there  many  cases  to 
which,  the  doctrine  of  the  constructive  illegality  of 
the  policy,  can  be  more  beneficially  applied.  It  is 
true,  that  the  words  of  the  statute,  in  the  case  de- 
cided, do  not  declare,  that  no  American  vessel,  not 
furnished  and  provided  in  compliance  with  its  di- 
rections, shall  proceed  an  her  voyage^  but  it  is  be- 
lieved, that  the  terms  used  are  of  equivalent  import. 
A  positive  direction,  always,  implies  a  positive  pro- 
hibition of  the  acts  by  which  it  is  violated. (a) 

(a)  Vide  Beneley  v.  Bignold,  (6  B.  <f*  Ad.  836.)    In  the  case  of 
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§  56.  There  is  a  previous  decision  of  the  Su- 
preme Court  of  Massachusetts,  to  which,  as  imme- 
diately connected  with  the  present  subject,  it  is 
proper  to  advert.  The  insurance  was  made  during 
the  last  war  with  England,  on  a  cruising  voyage  of 
a  private  ship  of  war,  and  the  defence  was,  that  the 
master,  during  her  cruise,  and  previous  to  the  loss 
claimed,  had  broken  open  some  of  the  vessels  cap- 
tured, and  taken  from  them  a  part  of  their  cargoes, 
before  condemnation.  It  was  insisted,  that  this 
conduct  of  the  master  was  not  only  a  gross  violation 
of  the  law  of  nations,  but  was  contrary  to  the  ex- 
press injunctions  of  a  statute  of  the  United  States,(a) 
and  that  its  legal  effect  was  to  vacate  the  policy 
and  discharge  the  insurers.  The  court  were,  how- 
ever, of  a  different  opinion.  They  held,  that  the 
provisions  of  the  statute  did  not  render  the  act  of 
taking  enemies'  property,  from  captured  vessels, 
unlawful,  so  as  to  entitle  the  owners  to  its  restora- 
tion. The  law  was  merely  directory — if  violated, 
the  master  would  be  liable  to  punishment,  and  the 
bond  which  the  statute  required  to  be  given  by  his 
owners  would  be  forfeited,  but  that  these  were  the 
only  consequences  that  it  was  intended  should 
follow.(6) 

§  57.  Although  the  preceding  cases  differ  wide- 


Furmer  v.  Le^g,  Sup.  {  48,  it  might  have  been  said,  that  the  provisions  of  the 
statute,  prescribing  the  qualifications  of  the  master,  were  not  founded  on 
any  reasons  of  public  policy,  but  were  prompted  by  motives  bf  humanity, 
and  intended  for  the  sole  benefit  of  the  slaves ;  and  had  the  court  of  King's 
Bench  adopted  the  same  reasoning  as  the  Supreme  Court  of  Massachu- 
aetts,  they  must  have  held  the  insurance  to  be  valid ;  as  it  is,  the  decisions 
seem  not  easy  to  be  reconciled. 

(a)  Laws  of  1812,  c.  107,  }  6.    2  Story's  Laws  of  United  States,  262. 

(b)  Ward  v.  Wood,  (13  Mass.  639, 646.) 
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ly  in  their  form  and  circumstances^  the  decisions 
rest  substantially  on  the  same  principle,  that,  where 
the  breach  of  a  statutory  provision,  neither  by  the 
terms  of  the  law  nor  by  judicial  construction,  ren- 
ders the  voyage  illegal,  it  does  not  affect  the  contract 
or  liability  of  the  insurers.  The  decisions,  therefore, 
do  not  impeach  the  truth,  or  narrow  the  operation  of 
the  general  rule,  that  where  the  voyage  insured  is  il- 
legal, either  from  the  character  of  the  goods  trans- 
ported, the  nature  of  the  trade,  or  the  violation  of  a 
domestic  statute,  the  illegality  is  communicatad  to 
every  contract,  designed,  in  whole  or  in  part,  for  its 
protection. 

§  58.  A  few  general  observations  will  close  the 
present  discussion.  To  avoid  an  insurance  upon 
a  prohibited  trade  or  voyage,  it  is  not  at  all  neces- 
sary that  the  illegality  should  appear  on  the  face  of 
the  policy.  In  most  of  the  cases  that  have  occur- 
red, the  illegal  acts  or  design  were  clearly  proved 
or  fairly  collected  from  the  facts  in  evidence,  and 
were  unknown  to  the  insurers  when  the  policy  was 
effected.  When  there  are  no  grounds  for  impu- 
ting to  the  insurer  a  knowledge  of  the  illegality, 
his  own  rights,  as  against  the  assured,  are  not  af- 
fected by  the  invalidity  of  the  contract.  The  as- 
sured would  never  be  permitted  to  set  up  his  own 
personal  acts,  in  violation  of  the  law,  to  prevent  the 
recovery  of  the  stipulated  premium,  by  an  innocent 
insurer.  But,  where  the  illegality  of  the  voyage  of 
trade,  meant  to  be  protected,  is  apparent  from  the 
terms  or  nature  of  the  policy ;  or  the  knowledge 
and  privity  of  the  insurer,  are  established  by  extrin- 
sic proof,  the  parties,  in  judgment  of  law,  are  in 
pari  delicto,  equal  sharers  in  the  offence  ;  and  the 
illegality,  actual  or  designed,  is  just  as  effectual  a 
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bar  to  a  recovery  of  the  premium,  by  the  insurer^ 
as  of  a  loss  under  the  policy,  by  the  assured. (a) 
It  has  been  decided  by  an  eminent  judge,  that  in 
order  to  defeat  an  insurance,  it  is  not  necessary 
that  the  illegality  of  the  trade  it  is  meant  to 
cover,  should  be  absolute  and  certain.  When  it 
depends  upon  a  contingency,  but  it  clearly  ap- 
pears to  have  been  the  intention  of  the  parties,  that 
the  trade,  whether  legal  or  illegal,  whether  author- 
ized by  law,  or  carried  on  in  defiance  of  its  provi- 
sions, should  be  protected  by  the  policy,  the  con- 
tract is  void.  The  assured  can  neither  recover  a 
loss,  nor  the  underwriter  his  premium. (A) 

§  59.  A  few  weeks  before  the  famous  non-im- 
portation law,  which  forbad  the  importation  of  any 
goods  or  commodities  whatever  from  Great  Britain 
or  any  of  her  colonies  or  possessions,  was,  by  its 
terms,  unless  prevented  by  a  prior  repeal  of  the 
British  orders  in  council,  to  go  into  full  operation 
and  effect,  an  insurance  was  made  on  a  vessel  to 
cover  her  outward  and  return  voyage  from  Phila- 
delphia to  Madras  and  Calcutta.  The  vessel  sail- 
ed and  returned  in  safety  ;  but  when  she  left  Cal- 
cutta, with  a  return  cargo,  there  laden,  the  non-im- 
portation law  was  in  force,  and  continued  to  be  so 
when  she  arrived  in  the  United  States.  The  ves- 
sel and  cargo  were,  in  fact,  seized  by  the  govern- 
ment for  a  violation  of  the  law  ;  but,  for  reasons 
that  do  not  appear,  were  subsequently  released* 
The  action  in  which  the  decision,  to  which  I  have 
referred,  was  made,  was  brought  by  the  underwri- 


(a)  Russel  v.  Degrand,  (16  Mass.  R,  36.)    Note  X.    Craig  v.  U.  S*. 
Ids.  Co.,  (1  Pet.  417.) 

(b)  Gmy  v.  Sims,  (3  Wash.  C.  C.  R.,  276.) 
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ter  for  the  recovery  of  the  preminm  of  insarance 
upon  the  whole  voyage,  and  its  original  illegality 
was  relied  on  as  a  conclusive  bar  to  his  claims. 

§  60.  Mr.  Justice  Washington,  in  delivering  the 
judgment  of  the  court,  observed,  that  where  the 
commerce  in  which  a  vessel  is  to  be  engaged  dur- 
ing the  voyage  insured,  is  prohibited  by  the  laws  of 
the  country  where  the  insurance  is  made,  a  policy 
upon  the  ship  equally  with  that  upon  the  cargo,  the 
peculiar  subject  of  interdiction,  is  void.  It  is  true, 
that  the  insurance  upon  the  ship  is  strictly  an  in- 
surance upon  the  voyage,  which,  independent  of 
the  traffic  in  which  she  is  engaged,  may  be  per- 
fectly lawful ;  but  if  the  traffic  be  forbidden,  the 
voyage  connected  with  such  traffic,  becomes,  on 
that  account,  unlawful.  The  voyage  is  identified 
with  the  trade,  for  the  sake  of  which  it  was  under- 
taken, and  when  the  real  intention  of  the  voyage 
can  be  discovered,  either  by  the  nature  of  it,  or  by 
other  evidence,  and  the  object  appears  to  bean  illi- 
cit trading,  the  legal  consequence  will  be  the  same 
as  if  it  appear  on  the  face  of  the  policy.  The 
material  question,  he  proceeded  to  remark,  was, 
whether  the  rules  he  had  stated,  applied  to  the 
policy  under  consideration,  which  was  underwritten 
a  few  weeks  prior  to  the  2d  of  February,  1811,  and 
before  the  non-importation  law  came  into  opera- 
tion against  Great  Britain.  That  the  difference 
between  a  policy  made  before,  and  one  made  subse- 
quent to  this  period,  was,  that  in  the  latter  case,  the 
subject  of  the  contract  was  immediately  and  abso- 
lutely illegal,  but  in  the  former,  it  depended  on  a 
contingency.  But,  nevertheless,  the  underwriter, 
in  this  case,  promises  to  the  assured,  an  indemnity 
against  a  loss  upon  a  traffic,  which  the  laws  of  his 
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country  may  forbid,  and  whether  it  should  be  for- 
bidden  or  not.  He  engages  to  protect  a  trade, 
which  is  to  be  carried  on  in  defiance  of  any  law  that 
may  be  passed  to  interdict  it.  And  is  this  a  con- 
tracty  the  learned  judge,  emphatically,  asked,  which 
can  show  its  face  in  a  court  of  justice,  whose  duty 
it  is,  to  enforce  the  laws  of  the  country  I  Upon 
these  grounds,  the  jury  were  charged,  that  the 
policy  being  void  in  its  origin  and  design,  the  plain- 
tiff was  no  more  entitled  to  recover  the  premium, 
than  the  defendant  would  have  been  to  recover  a 
loss;  and  their  verdict  was  rendered  in  conformity  to 
the  charge.(a) 

§  61.  The  doctrine  on  which  this  decision  pro- 
ceeded, is  evidently  laid  down  in  broader  terms  than 
the  facts  required.  Applied  to  the  particular  case, 
it  was  perfectly  just;  but,  in  order  to  be  received  as  a 
general  rule,  it  seems  necessary  that  it  should  be  un- 
derstood with  some  modifications,  that,  although  not 
expressed,  were  doubtless  implied  in  the  mind  of  the 
court.  It  was  the  plain  intention  of  the  parties  in  the 
case  decided,  to  cover  a  trade,  in  violation  of  an  ex- 
isting law ;  for  the  non-importation  act,  although  sus- 
pended in  its  operation,  was  a  subsisting  law  when 
die  policy  was  effected.  The  only  contingency, 
therefore,  to  which,  in  making  their  contract,  they 
could  have  looked,  was,  not  that  the  trade  meant 
to  be  protected,  would  be  interdicted — for  it  was 
BO  already — but  that  it  might  be  legalized  ;  a  con- 
tingency which,  as  it  depended  wholly  on  a  previ- 
ous repeal  of  the  British  orders  in  council,  was 
most  improbable  to  occur.    Nor  is  this  all.    The 


(a)  Gray  v.  Sims,  (3  Wash.  C.  C.  IL  376.) 
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contingency  did  not  occur.  The  non-importation 
act  was  not  repealed.  So  that  the  traffic  of  the 
vessel  at  Calcutta,  her  subsequent  voyage,  and  her 
entry  with  a  prohibited  cargo,  into  a  port  of  the  Uni- 
ted States,  were  all,  at  the  time,  prohibited  and  il- 
legal acts.  The  policy  was  intended  to  cover  an 
illegal  trade ;  the  trade  prosecuted  under  it  was 
illegal ;  and  both  facts  are  necessary  to  be  consi- 
dered, in  order  to  "  purify  our  minds  from  the  gen- 
eralities of  the  doctrine,"(^)  as  verbally  expressed. 
It  cannot  be  supposed  that  an  insurance  is  void, 
because  the  parties,  when  the  policy  is  effected,  ex- 
pect or  believe  that  a  prohibitory  law  interdicting  a 
trade,  meant  to  be  covered,  may  or  will  be  passed. 
Should  the  law  be  passed  and  violated,  the  con- 
tract would  be  annulled  ;  but  it  would  be  extrava- 
gant to  attribute  the  same  effect  to  the  mere  inten- 
tion of  violating  a  law  that  never  exists.  It  is,  also, 
at  least,  doubtful  whether  the  intention  to  cover  a  fu- 
ture voyage,  prohibited  by  a  law  then  existing,  but 
not  yet,  in  force,  would  bo  sufficient  to  avoid  the  con- 
tract, should  the  law  be  repealed  before  the  con- 
templated voyage  is  begun.  If,  in  the  case  that 
has  suggested  these  remarks,  the  n on- importation 
act  had  not  been  a  subsisting  law  when  the  insu- 
rance was  made,  it  is  not  to  be  believed,  that  the 
court  would  have  held  the  policy  to  be  void,  on  the 
sole  ground,  that  it  was  the  design  of  the  parties  to 
cover  a  trade,  in  violation  of  such  a  law,  should  it 
be  passed ;  and  as  the  outward  voyage,  at  its  com- 
mencement, was,  probably,  lawful,  the  non-importa- 
tion act  not  being  then  in  force,  it  is  doubtful,  whether 


(a)  The  forcible  expreission  ot  Lord  Ellenborough,  iu  Falkner  v.  Ritchiei 
(a  JHT.  4-  Bel  ^93.) 
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a  similar  decision  would  have  been  made,  had  the 
law  been  repealed  before  the  arrival  of  the  vessel 
at  Calcutta — that  is^  before  any  act  of  positive  ille- 
gality had  been  committed. 

The  conclusions  in  which  I  rest,  are  these  :  The 
contingent  expectation  of  the  parties,  that  an  exist- 
ing law  will  be  repealed,  interdicting  a  voyage  or 
trade  meant  to  be  covered  by  the  policy,  is  not  suffi- 
cient to  render  the  insurance  valid,  when  the  ex- 
pectation is  not  realized,  and  the  voyage  is  under- 
taken and  prosecuted  in  defiance  of  the  provisions 
of  the  law  ;  and  on  the  other  hand,  the  contingent 
design  of  the  parties  to  cover  a  trade,  in  violation 
of  a  future  law,  that  it  is  supposed,  will  be  passed, 
will  not  be  held  to  invalidate  their  contract,  if  no 
SDch  law  is  in  force,  when  the  design  is  to  be  exe- 
cuted. I  add,  that  where  the  voyage  insured  is 
entire,  and  is  unlawful,  at  its  inception,  from  the 
design  of  the  assured  to  employ  the  vessel,  in  some 
future  stage  of  the  voyage,  in  a  prohibited  traffic, 
the  repeal  of  the  law  before  this  stage  is  reached, 
although  it  would  legalize  the  trade,  could  never 
operate  to  render  valid  the  insurance.  Upon  this 
supposition,  the  contract  was  null  and  void  in  its 
origin,  and  a  contract  that  dies  in  its  execution,  by 
no  subsequent  event,  independent  of  the  consent  of 
the  parties,  can  be  restored  to  life.(a) 


(a)  Note  Xni. 
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Note  I. 

P.  316,  §  2.  Le  Guidon  (ch.  ii.  §  2.  Cleirac  Us.  ^ 
Cout.  195,)  says  that  insurances  may  be  made  upon  all 
goods  and  commodities,  of  which  the  transportation  is  not 
prohibited  by  the  edicts  and  ordinances  of  the  king,  and 
that  when  a  license  is  obtained  from  the  crown,  the  insu- 
rance upon  prohibited  goods  is  valid ;  but  that  in  such  cases, 
the  existence  of  the  license  must  not  only  be  made  known 
to  the  insurer,  but  it  njust  be  specified  in  the  policy,  other- 
wise the  insurance  is  void.  Prohibited  goods,  exported  or 
imported,  under  a  licence  must  be  specifically  described  in 
the  policy,  {ib.  §  3.)  Emerigon,  {ch.  viii.  §  5,)  says,  that 
a  policy  upon  prohibited  goods  is  absolutely  void,  even  when 
it  appears,  from  a  special  clause,  that  the  character  of  the 
goods  was  known  to  the  insurer,  and  that  in  such  cases,  the 
payment  of  the  premium,  can  no  more  be  enforced  than  that 
of  a  loss.  He  doubtless  meant  the  proposition  to  be  imder- 
stood  with  an  exception  of  the  cases  in  which  the  trade  is 
authorized  by  the  crown,  and  the  license  specified  in  the 
policy. 

Yery  few  of  the  foreign  ordinances  contain  an  express 
prohibition  of  insurances  upon  a  prohibited  trade  ;  but  the 
reason  of  the  omission  is  obvious.  It  was  known  that  such 
insurances  would  neces^rily  be  declared  invalid  by  the  tri- 
bunals, by  the  application  of  the  general  rule,  avoiding  all 
contracts  founded  on  an  illegal  consideration,  or  meant  to 
promote  an  illegal  purpose. 

The  Prussian  code,  however,  prohibits  all  insurance  upon 
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an  illegal  trade,  under  severe  penalties,  but  by  a  refinement 
of  legislation,  instead  of  vacating  the  contract,  it  confiscates 
the  policy,  and  substitutes  the  goverament  in  the  place  of 
the  assured.  Where  the  knowledge  of  the  insurer  is  proved ; 
where  he  is  a  "  particeps  criminh,''  such  a  provision  seems 
not  unjust  or  unwise.  AUgem.  Land,  2  TheiL  tit.  Assecu- 
ranz,  I  1S53. 

Benecke,  (1  Bcnecke,  Rossettu)  p.  25,)  states,  that  it  is  a 
general  rule,  that  insurances  upon  any  trade  prohibited  by 
the  laws  of  export  or  import,  of  the  country  where  the 
policy  is  etfected.  are  wholly  void  :  but  that  the  rule  seems 
to  be  enforced  in  England  with  a  peculiar,  and  as  he  evi- 
dently thinks,  an  unnecessary  rigor. 

Dr.  Pohls  remarks  that  insurances  may  be  illegal  and 
void  ujK)n  two  grounds.  First,  as  relating  to  a  trade  in  con- 
travention of  the  laws  of  the  countr}'  where  the  contract  is 
niadti ;  and  secondly,  as  violating  an  express  law  of  pro- 
hibition relative  to  the  objects  of  the  insurance.  That,  as 
to  the  first,  it  may  be  laid  down  as  a  general  maxim,  that  a 
trade  interdicted  by  the  laws  of  tlie  country  where  the  con- 
tract is  made,  is  never,  in  that  coiuitry,  a  legitimate  subject 
of  insurance ;  that  the  insurance  is  then  accessory  to  the 
trade,  and  as  such,  partakes  its  character,  and  shares  its  ille- 
gality ;  that  the  nile  is  also  justified  by  reasons  of  political 
expediency,  since  to  permit  the  insurance  of  a  prohibited 
trade,  is  to  increase  the  temptation  and  the  facilities  to  its 
prosecution ;  and  that  this  is  especially  true,  where  the  risks 
arising  from  the  trad^  itself,  are  embraced  in  the  policy, 
(See-Assecuranz  Rechts,  Erst,  Theil,  p.  69.) 

It  is  evident,  that  both  these  writers  use  the  word  "gene- 
ral," in  the  sense  of  "  universal,"  since  neither  of  them  states 
that,  in  any  country,  any  exception  to  the  rule  has  ever 
been  admitted. 

Baldasscroni  seems  to  confound  insurances  upon  a  contrir 
band  trade,  in  violation  of  the  laws  of  the  country  where  the 
insurance  is  made,  with  those  in  violation  of  the  laws  of  a 
foreign  country,  to  which  the  vessel  fi  destined,  or  from  which 
she  sails ;  since  it  is  to  the  latter,  exclusively,  that  the  only  rule 
which  he  distinctly  adopts  is  applicable — namely,  that  goods 
which,  as  prohibited,  are  liable  to  confiscation,  canaot  be  a 
subject  of  insurance,  unless  it  clearly  appears  that  the  uader^ 
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writer  knew,  and  meant  to  assume,  the  additional  risk ;  yet 
he  could  not  have  meant  to  deny,  that  in  the  former  cases, 
the  contract  is  void,  as  he  quotes  the  opinion  of  Emerigon 
Co  that  effect,  without  questioning  its  propriety.  {Baldass. 
Assecur.  Marit.  Tom.  1,  Parte  3,  Tit.  3,  p.  256,  7.) 

Piantanida  (Delia  Guiris.  Mar.  Tom.  2,  Tit.  1,  p.  8,) 
and  Alauscet,  {Trait.  Oen.  des  Assur.  Tom.  1,  p.  310,) 
•evidently  consider  the  rule  to  be  universal,  that  no  valid 
insurance  can  be  made  for  any  object  or  purpose  whatever, 
forbidden  by  the  laws  of  the  country  where  the  contract  is 
concluded,  and  the  latter  says,  that  on  this  subject  there  is 
an  entire  consent  in  the  opinions  of  jurists :  "  d  cet  egard 
ies  auteurs  sont  unanimes?^ 


Note  II. 

P.  3  IS,  k  6.  In  Keir  v.  Andrade,  (6  Taunt.  604,)  C.  h 
Gibbs  seems  to  assume,  that  where  the  goods  insured  are  not 
liable  to  forfeiture,  the  insurance  is  in  all  cases  valid,  and  in 
Pieschell  v.  AllntUty  (4  Taunt.  796,)  he  used  similar  ex- 
pressions. It  is,  however,  probable,  that  he  meant  that  the 
fKwition  should  be  limited  to  the  cases  in  which  the  goods 
are  wholly  innocent  ^  that  is,  in  which  their  transportation 
iS)  in  no  sense,  and  by  no  penalty,  forbidden,  and  they  are 
not  covered  by  an  insurance,  that,  as  entire,  is  illegal.  The 
decisions  clearly  show,  that  it  is  only  in  this  limited  sense, 
Ihat  the  ]X)sition  is  true — that  the  exemption  from  forfeiture 
of  the  subject  insured,  sustains  the  policy.    Thus,  in  Far- 

m^er  v.  Legg^  (7  Term,  1^)  in  which  the  want  of  the  ne-  /  9  ^  

cessary  certificate  as  to  the  qualifications  of  the  master,  was 
held  to  avoid  the  policy  upon  the  ship,  the  only  penalty  im- 
posed by  the  statute  that  was  violated,  was  a  pecuniary  fine 
upon  the  owners.  There  was  no  pretence  for  saying,  nor 
was  it  alleged,  that  the  ship  was  liable  to  forfeiture. 

In  Suart  v.  Powell,  (1  B.  ^  Ad.  266,)  the  question  was, 
whether  the  voyage  insured  in  a  policy  upon  the  ship  and 
freight,  had  been  rendered  illegal  by  the  ship  not  having  on 
board,  at  its  commencement,  the  proportion  of  British  sea- 
joea  required  by  the  navigation  act  of  6  Gea  17^  c.  109 ; 

VOL.  u  48 
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and  it  was  insisted  by  the  counsel  for  the  assured,  that,  as 
the  statute  created  no  forfeiture,  but  merely  imposed  a  pe- 
nalty upon  the  master  and  owners,  of  £10  sterling  for  each 
foreign  seaman  taken  on  board,  the  supposed  illeg^ity  was 
not  of  a  nature  to  affect  the  insurance.  The  court,  upoD 
other  grounds,  decided  the  case  in  favor  of  the  assured ;  but 
it  seems  to  have  been  distinctly  admitted  by  Lord  Tenter- 
den — and  the  admission  is  implied  in  the  opinions  of  the 
other  judges — that  if  the  conduct  of  the  master,  in  supplying 
the  deficiency  of  his  crew  by  foreign  seamen,  could,  under 
the  circumstances,  have  been  justly  considered  a  violation  of 
the  statute,  it  would  have  rendered  the  voyage  illegal,  and, 
by  consequence,  have  avoided  the  policy.  These  effects 
would,  therefore,  have  been  produced,  merely  by  the  general 
prohibition  of  the  statute,  that  no  British  vessel,  unless  duly 
navigated,  should  depart  from  any  British  port,  in  any  part 
of  the  world.     (6  Geo.  IV.  c.  109,  §  18 ;  also,  §  4,  12,  19.) 

So,  in  many  of  the  cases  in  which  the  voyage  or  trade 
insured  has  been  held  to  be  illegal,  in  consequence  of  the 
violation  of  a  license,  the  only  effect  of  the  breach,  or  abuse, 
of  the  license,  was  to  subject  the  party  to  the  forfeiture  of 
his  bond,  or  other  penalty,  but  not  to  work  a  forfeiture  of  the 
subject  insured. 

Thus,  in  Parkin  v.  Dick,  (11  East,  60,)  although  the 
ship  was  liable  to  forfeiture,  there  was  no  forfeiture  of  the 
larger  portion  of  the  goods,  on  which  the  insurance  was 
made,  and  the  loss  claimed ;  but,  as  the  voyage  was  illegal, 
from  the  transportation  of  goods  not  included  in  the  license, 
under  which  it  was  prosecuted,  and  the  contract  was  entire, 
the  underwriters  were  discharged. 

The  case  of  Gibson  v.  Service,  (6  Taunt.  433,)  goes 
much  further  than  any  that  have  been  cited ;  for  the  policy 
was  held  to  be  void,  although  the  acts  rendering  the  voyage 
illegal,  neither  created  a  forfeiture,  nor  subjected  the  owners 
or  master  of  the  ship  insured,  to  any  penalty  whatever. 
The  insurance  was  on  an  American  ship,  at  and  from  the 
river  Congo,  on  the  coast  of  Africa,  to  Charleston,  South 
Carolina.  It  appeared,  in  evidence,  that  at  the  time  the  in- 
surance was  effected,  the  ship  insured,  and  an  English  ves- 
sel, in  company  with  which  she  afterwards  sailed,  were  both 
in  the  port  of  Liverpool ;  that  the  English  vessel  there  took 
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on  board  a  cargo  of  gunpowder  and  arms,  the  exportation 
of  which,  except  under  certain  conditions,  was  prohibited;  and 
that  her  owners,  as  required  by  certain  acts  of  Parliament,(a) 
gave  security  to  the  officers  of  the  customs,  in  treble  the 
value  of  the  cargo,  that  it  should  be  wholly  expended  in 
trade,  on  the  coast  of  Africa.    Before  the  vessels  sailed,  it 
was  agreed  between  their  respective  owners,  that  after  their 
arrival  on  the  coast  of  Africa,  part  of  the  cargo  of  the  Eng- 
lish ship  should  be  made  over  to  the  American,  and  this 
agreement  was  afterwards  carried  into  execution.     Gibbs, 
C  J.,  nonsuited  the  plaintiff,  on  the  ground  that  this  agree- 
ment between  the  owners  of  the  respective  ships  was  illegal* 
That  its  effect  was  precisely  the  same  as  if  the  American 
ship,  which  had  given  no  security  whatever,  had  taken  on 
bo£urd,  on  her  voyage  from  England,  the  arms  and  gun- 
powder that  were  to  be  delivered  to  her  on  the  coast   of 
Africa.    It  was,  therefore,  an  illegal  exportation,  and  this 
illegality  vitiated  the  policy.    On  a  motion  to  set  aside  the 
nonsuit,   the  counsel  for  the  assured  contended  that  the 
statute  (33  Geo.  III.  c.  2,  §  4,)  which  forfeited  the  ship  in 
which  arms  and  gunpowder  are  illegally  exported,  could 
only  apply  to  the  ship  in  which  the  goods  leave  England ; 
that  consequently,  it  was  the  British  ship  only — as   the 
statute  only  forfeited   one  ship — that  was  subject  to  the 
penalty.     The  American  ship,    which  had  not  taken  the 
goods  on  board  until  she  was  out  of  the  jurisdiction  of  Eng- 
lish laws,  had  committed  no  offence  whatever.     None  of  the 
provisions  of  the  act  of  Parliament  applied  to  her.     That 
the  statute,  moreover,  applied  only  to  the  exportation  from 
England,  and  here  the  insurance  was,  at  and  from  the  coast 
of  Africa.     Consequently,  if  any  offence  had  been  committed, 
it  was  not  in  the  course  of  the  voyage  insured.     The  court, 
in  delivering  their  judgment,  confirming  the  nonsuit,  did  not 
deny  the  construction  given  to  the  statute  by  the  counsel, 
nor  allege  that  the  ship  insured,  her  owner,  or  master,  were 
mibject  to  any  penalty  whatever;  but  they 'held  that  the 
transaction  was  fraudulent,  and  that,  as  the  illegal  agreement 
in  which  it  originated  was  made  in  England,  it  was  imma- 


(a)  ad  Geo.  n.  c  16,}  1, 2,  3, 4 ;  8^  Geo.  m.  c.  2,  ( 4. 
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terial  where  it  was  executed.  This  agreement  made  the 
exportation  of  the  goods  nnlawfal,  and  in  this  illegality, 
the  ship  insinred,  and  her  owners,  were  involved.  As 
the  illegality,  in  this  case,  seems,  at  first  view,  to  have 
had  no  relation  to  the  voyage  insured,  bnt  to  have  been 
prior  and  independent,  the  legal  reader  may  be  inclined 
to  attribute  the  decision  rather  to  the  just  indignation 
of  the  judges  at  a  fraudulent  evasion  of  the  laws,  than 
to  their  strict  adherence  to  legal  principles;  but  there 
are  two  grounds,  which,  although  not  stated  in  the  re- 
port, doubtless,  influenced  the  judgment  of  the  comrt,  upon 
which  the  decision  is  readily  defended.  1st — ^The  voyage 
from  England,  and  that  from  the  coast  of  Africa,  may  justly 
have  been  considered  as  one  and  entire.  In  the  originai 
design  of  the  assured,  they  were  parts  of  an  integral  adven- 
ture. 2d — The  policy  was  at  and  from  the  coast  of  Africi^ 
and  must,  therefore,  have  attached  whilst  the  goods  illegally 
exported  were  on  board  the  ship.(a)  (Vide  infra^  }  30,  p^ 
342,)  and  Bird  v.  Appleton,  (8  Term,  562.) 

The  cases  that  have  been  cited,  considered  in  themselves^ 
are  quite  decisive.  But  it  must  be  admitted,  that  there  are 
other  authorities  in  addition  to  those  ailready  noticed,  that  if 
followed,  would  lead  to  an  opposite  conclusion. 

It  has  been,  not  decided,  but  certainly  and  dearly  in- 
timated, by  the  Supreme  Court  of  Massachusetts,  that  where 
a  statutory  provision  that  has  not  been  observed  in  the  voy- 


(a)  It  is  suggested  by  Mr.  Phillips,  that  the  decision  in  Gibeon  ▼.  SeV' 
▼ice,  is  in  opposition  to  that  of  Lord  Mansfield  and  the  King's  Bench,  in 
Holman  v.  Johnson,  {Cotoper,  341,)  in  which  it  was  held  that  a  foreignaEy 
who,  at  Dunkirk,  sold  goods  to  an  Englishman,  which  he  knew  the  latter 
intended  to  smuggle  into  England,  was  not  precluded  from  recovering  the 
price  in  a  British  court ;  but  upon  examining  the  cases  and  the  reasoning  of 
the  judges,  it  will  not  appear  that  there  is  any  contradiction  between  theim 
The  ground  of  the  decision  in  Holman  v.  Johnson,  wae  that  the  plain* 
tiff  by  the  sale  at  Dunkirk,  was  guilty  of  na  crime,  transgressed  no  law 
of  England, and  was  in  no  sense,  a  party  to  the  illegal  act,  the  smnggling 
of  the  defendant  That  of  Gibson  v.  Service,  that  the  plaintiff,  the 
owners  of  the  ship  by  their  imlawful  agreement  and  subsequent  acti, 
were  guilty  of  a  positive  violation  of  English  laws.  They  promoted  woA 
aided  an  illegal  exportation  of  psohibited  gooda^  Tbey  wns  in  effect 
themselvef  the  expoiteoi. 
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age  insured,  is  sanctioned  by  a  penalty,  other  than  a  forfeiture, 
it  is  to  be  presumed  that  the  infliction  of  the  penalty  is  the 
only  consequence  that  it  was  intended  should  follow  the 
violation  of  the  law,  and  hence  that,  in  such  cases,  the  con- 
tract of  insurance  retains  its  validity.  Ward  v.  Wood^  (13 
Mass.  539,)  and  more  fully,  Warren  y.  Manufac,  Ins,  Co., 
(13  PtcAr.  j518.)  In  the  latter  of  these  cases,  several  Eng- 
lish decisions  were  referred  to  in  support  of  the  doctrine. 

That  some  of  these  decisions  seem  to  favor  the  doctrifle, 
is  not  to  be  denied.  Hence  it  is  necessary  to  examine  what 
is  their  true  import,  and  how  far  they  are  to  be  reconciled 
with  other  authorities.  The  first,  and  most  important  case, 
is  that  of  Atkinson  v.  Abbott,  (11  East,  136.)  The  policy 
was  on  goods  in  a  British  ship,  on  a  voyage  ''  from  London 
to  Helsingberg,"  (a  Swedish  and  neutral  port,)  ''  the  Sound, 
and  Copenhagen,  all  or  either."  At  the  time  the  insurance 
was  made,  hostilities  existed  between  England  and  Den- 
mark, and  a  great  military  and  naval  force,  which  had  been 
sent  fromi  England,  and  had  bombarded  Copenhagen,  was 
eup^ed  to  be  still,  at,  or  near  that  city.  The  ship  took 
out  a  clearance  for  Helsingberg  alone,  but  the  real  object  of 
the  adventure,  wab  to  carry  out  provisions  for  the  use  of  the 
British  fleet  and  army  at  Copenhagen.  There  was  a  total 
loss  from  Danish  capture.  The  jury  found  a  verdict  for  the 
plaintiff,  and  upon  an  application  to  set  it  aside,  the  counsel 
for  the  underwriters  raised  two  objections  to  the  plaintiff^s 
recovery.  1st — That  the  voyage  was  illegal,  because  one 
of  its  objects  was  a  trading  with  the  enemy,  the  intention 
being  that  the  ship  should  at  all  events  go  to  Copenhagen. 
To  which  the  reply  given  by  Lord  EUenborough,  and  con- 
coned  in  by  the  other  judges,  was,  that  the  jury  were  satis- 
fied'on  the  trial,  and  such  was  his  own  conviction,  that  the 
village  was  not  illegal  in  intention,  or  in  act ;  but  that  the 
Itdventure  was  undertaken  for  the  sole  and  meritorious  pur- 
JXMB  of  supplying  the  British  fleet  and  forces.  The  second 
objection  was  founded  on  the  3d  section  of  the  navigation  act, 
(12  and  13  Car.  II.  c.  xi.)  by  which  every  ship,  before  her 
departure  from  any  port  in  England,  is  required  to  take  out 
a  custom-house  clearance  for  the  port  to  which  she  is  des- 
tined ;  and  it  was  argued  by  the  counsel,  that  as  it  would 
be  plainly  illegal  for  a  vessel  to  sail  without  a  cieaianoei  it 
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necessarily  followed,  that  a  false   clearance,  which  was  a 
fraud  upon  the  law,  and,  in  truth,  no  clearance  at  all,  must 
have  the  same  effect ;  and,  that  the  clearance  in  this  case 
was  certainly  false,  as  it  was  taken  out  for  a  place  to  which 
there  was  no  intention  whatever  of  proceeding.    The  first 
answer  made  by  Lord  Ellenborough  to  this  objection,  was, 
that  it  was  by  no  means  to  be  taken  for  granted,  that  in  no 
event  whatever,  was  it  intended,  that  the  ship  should  go 
into  Helsingberg.    That  it  was  certainly  not  the  immedii^ 
intention  of  the  captain  to  go  there,  but  had  he  found  that 
the  British  forces  had  left  the  Danish  territories  before  his 
arrival,  he  might  well  have  thought  it  expedient  to  proceed 
to  the  neighboring  Swedish  port,  as  he  was  entitled  to  do^ 
within  the  terms  of  the  policy ;  and  he  then  remarked : — 
<^  But  I  am  not  satisfied,  that  it  would  have  made  the  insu- 
rance illegal,  if  the  captain  had  never  intended  to  go  into 
Helsingberg  at  all.    There  is  nothing  illegal,  so  as  to  avoid 
a  policy,  in  the  mere  circumstance  of  a .  ship  taking  out  a 
clearance  for  a  place  named  in  the  policy,  to  which  there  is 
no  intention  of  going.    The  statute  of  Car.  II.  only  gives  a 
penalty  of  £100  for  taking  out  a  false  clearance,  but  there 
is  nothing  in  that  to  make  the  voyage  illegal.     That  was 
determined  in  Planche  v.  Fletcher^  {Doug.  251,)  and  though 
the  particular  statute  is  not  referred  to  in  the  report  of  the 
case,  yet  the  provision  of  it  was  probably  in  the  contempla* 
tion  of  the  court."     My  observations  on  this  case,  are,  1st — 
That  there  was  no  express  decision  of  the  question,  whether 
a  false  clearance  renders  the  voyage,  and    an   insurance 
thereon,  illegal.     The  court  were  of  opinion  that  there  was 
no  sufficient  evidence  that  the  clearance  was  false,  that  v^ 
that  the  captain  did  not  intend  to  go  into  the  port  for  which 
he  cleared.     Consequently  the  assertion,  that  admitting  the 
clearance  to  be  false,  the  policy  was  still  valid,  was  only 
hypothetical — ^not  a  point  decided.    2d — It  does  not  appesr 
from  the  report  of  Planch^  v.  Fletcher^  in  Douglas^  that 
the  point  was  there  determined,  or  meant  to  be  determined; 
not  only,  is  there  no  reference  in  the  report  to  the  provisions 
of  the  navigation  act,  but  it  is  not  alleged,  or  intimated,  either 
by  the  counsel  or  the  court,  that  the  act  of  taking  out,  or 
sailing  with  a  false  clearance,  was  prohibited  at  aU.    The 
only  allegation  was,  that  when  the  &ot  is  conoesi^  it  is  « 
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fraud  upon  the  underwriters.  The  fait  inference  seems  to 
be,  not  that  the  prorision  of  the  statute  was  '^  probably  in 
the  contemplation  of  the  court,"  but  that  it  wholly  escaped 
the  attention  and  recollection,  both  of  court  and  counsel. 
It  is  a  novel  and  a  very  dangerous  doctrine,  that  the  silence 
of  a  court  upon  a  question  not  raised  or  discussed,  is  to 
be  regarded  as  an  authoritative  decision.  Lastly — The 
position  of  Lord  EUenborough,  that  .as  the  statute  only  gave 
a  penalty  of  £100,  there  was  nothing  in  that  to  make  the 
voyage  illegal,  must  necessarily  be  understood  in  one  of  two 
senses ;  either  that  the  imposition  of  a  penalty  is  not  a  pro- 
hibition of  the  act  to  which  it  applies,  so  as  to  render  that 
act  unlawful ;  or,  that  when  the  act,  although  prohibited, 
and,  therefore,  illegal,  is  prohibited  under  any  other  penalty 
than  a  forfeiture  of  the  subject  to  which  a  contract  may  re- 
late, the  contract  is  valid;  and,  in  whichever  sense  the 
doctrine  is  understood,  it  is  not  to  be  reconciled  with  prior 
and  subsequent  decisions  of  direct  and  higher  authority. 
As  to  the  first  question,  does  a  penalty  imply  a  prohibition  ? 
In  Bartlett  v.  Viner,  {Carth.  252,)  the  rule  was  laid  down 
by  Lord  Holt,  which  has  never  since  been  directly  im- 
peached, and  in  many  cases  has  been  distinctly  admitted, 
and  followed,  that  "  every  contract  made  for,  or  about  any 
matter  or  thing  which  is  prohibited  or  made  unlawful  by 
statute,  is  a  void  contract,  though  the  statute  does  not  men- 
tion that  it  shall  be  so,  but  only  inflicts  a  penalty  upon  the 
offender,  because  a  penalty  implies  a  prohibition^  although 
there  are  no  prohibitory  words  in  the  statute"  Now  with 
this  rule,  it  seems  impossible  to  reconcile  the  opinion  of 
Lord  EUenborough.  If  the  statute  of  Car.  II.  imposing  a 
penalty  on  taking  out  a  false  clearance  prohibited  the  act, 
then  a  vessel  sailing  with  such  a  clearance,  violates  the  law, 
and  her  voyage  is  illegal ;  for  the  mere  taking  out  of  the 
clearance  is  plainly  not  the  act  meant  to  be  restrained  and 
punished ;  but  the  use  of  that  clearance  on  the  voyage  to 
which  it  relates.  A  policy,  therefore,  on  such  a  voyage,  is  a 
contract  relating  to  a  matter  or  thing  which  the  statute  pro- 
hibits. In  the  case  of  Bensley  v.  Bignold^  (6  B.  ^  Aid. 
336,)  the  action  was  brought  by  printers,  for  their  labor  and 
materials  in  printing  a  pamphlet  to  which  they  had  omitted 
to  affix  their  names.    The  statute,  39  Geo.  III.  c.  79,  §  27, 
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expressly  enacts  that  this  shall  be  done  in  all  cases,  and 
imposes  a  penalty  of  £20  for  every  copy  otherwise  pub- 
lished ;  but  does  not  expressly  prohibit,  or  declare  unlawful, 
a  printing  and  publication  without  the  names.  The  Court 
of  King's  Bench  held,  that  the  violation  of  the  statute  wai 
a  fatal  objection  to  the  recovery  of  the  plcuntiffs.  Biyleyi 
J.,  said,  '^  Where  a  provision  is  enacted  for  public  purposes, 
it  makes  no  difference  whether  the  thing  be  prohibited  ab- 
solutely, or  under  a  penalty ;"  and  Holroyd,  J.,  "  There 
does  not  appear  to  me,  to  be  any  sound  distinction  between 
the  cases,  where  a  statute  require  a  thing  to  be  done,  and 
where  it  prohibits  it  from  being  done.  Here  the  act  requires 
the  printer's  name  to  appear  on  the  book,  which  is  in  eflbcl 
the  same,  as  if  it  prohibited  him  from  printing  any  work 
without  affixing  his  name  to  it."  Applying  this  remark  to 
the  statutory  provision  in  the  case  of  Atkinson  v.  Abbott^ 
the  requiring  a  vessel  to  sail  with  a  true  clearance,  is  the 
same  as  a  prohibition  to  sail  with  a  false. 

The  case  of  De  Begnis  v.  Armistecuij  (10  Binff.  107,) 
proceeds  upon  the  same  principles,  and  the  rule  as  originally 
laid  down  by  Lord  Holt,  is  literally  recited  and  adopted  by 
C.  J.  Tiudal.  And  the  same  rule  is  also  distinctly  recog- 
nized in  the  following  cases;  Drury  y.  Defontaine^  (1 
Taunt.  136.)  Gallini  v.  Laborie,  (5  Term  R.  242.)  Rilh 
bans  V.  Crickett,  (1  Bos.  ^  Pull.  264.)  Blackford  v. 
Preston,  (8  Term  R.  89,)  and  Law  v.  Hodson,  (11  East, 
300.)  It  is  needless  to  cite  further  authorities.  It  is  suffi- 
cient to  say  that  Mr.  Justice  Story,  in  Clark  v.  Protection  Ins. 
Co.,  (Sup.  §  7,  p.  318,)  considers  the  rule,  that  a  penalty  im- 
plies in  all  cases  a  prohibition  of  the  acts  to  which  it  applia^ 
as  established  beyond  the  reach  of  controversy.  As  to  the 
second  position  that  a  forfeiture  of  the  subject  to  which  a 
contract  relates,  is  necessary  to  invalidate  the  contract,  it  is 
sufficiently  refuted  by  the  cases  cited  in  the  beginning  of 
this  note,  to  which,  in  reference  to  other  contracts,  cases,  al- 
most innumerable,  might  be  added.  Of  these  BensUy  v 
Bignold,  and  De  Begnis  v.  Armistead,  are  both  examples. 
The  conclusion  is,  that  the  dictum  of  Lord  EUenborougb^ 
(for  in  truth  it  is  nothing  more,)  in  Atkinson  v.  Abbott^  in 
whatever  sense  it  is  interpreted,  cannot  be  sustained  as  law. 
The  other  cases  of  policies  to  which  the  Supreme  Court  of 
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Massachusetts  refer,  are  Dawson  v.  Atty^  (7  East^  367.) 
Bell  V.  Carstairs,  (14  East,  394,)  and  Carruthers  v.  C?ray, 
(16  East,  35,)  but  these  cases  do  not  appear  to  have  any  ap- 
plication to  the  question  under  discussion,  namely :  whether 
the  prohibition  under  a  penalty,  without  a  forfeiture,  of  a 
particular  mode  of  prosecuting  a  voyage  or  trade,  is  suffi- 
cient to  render  the  voyage  illegal^  and  when  insured,  to  avoid 
the  policy.  In  Dawson  v.  Atty,  and  in  Bell  v.  Carstairs,  the 
insurance  was  on  an  American  ship,  and  the  objection  to  the 
recovery  in  each,  was  the  want  of  certain  documents  on 
board  the  ship,  required  by  the  treaty  between  the  United 
States  and  France.  There  was  no  allegation  in  either,  that 
any  British  statute  had  been  violated,  and  that  the  voy- 
age was  illegal  for  that  cause.  In  Carruthers  v.  Qray^ 
the  only  question  decided,  was  that  stated  in  the  text,  (p. 
320,)  that  the  misconduct  of  a  master  in  violating  a  statutory 
provision  could  not  affect  an  insurance  upon  the  innocent 
goods  of  an  innocent  shipper.  The  Supreme  Court  of  Massa-* 
chusetts  also  refer  to  the  case  of  Law  v.  Hollingstoorthj  (7 
Term,  166,)  but  the  Court  of  King's  Bench,  hi  that  case,  ex-^ 
pressly  declined  to  decide  the  question  as  to  the  construction 
and  effect  of  an  act  of  Parliament,  that  was  alleged  to  be 
violated.  Lord  Kenyon  only  intimated  a  very  reasonable 
opinion,  that  an  unintentional  violation  of  a  statutory  pro^ 
vision  may  be  excused  by  special  circumstances.  The 
only  other  cases  to  which  the  court  referred,  are  Johnson  v« 
Hudson,  (11  East,  180,)  and  Gremare  v.  Valon,  (2  Campp 
144) 

In  the  first  of  these  cases,  it  was  decided,  that  a  breach  of 
a  revenue  regulation,  which  is  protected  by  a  specific  penaU 
ty,  in  cases  not  involving  a  fraud  upon  the  revenue^  is  not 
sufficient  to  avoid  a  contract  which  the  statute  does  not  ex- 
pressly declare  to  be  void.  But  it  clearly  appears,  from  the 
language  of  Lord  Tenterden,  in  the  subsequent  case  of 
Brown  v.  Duncan,  (10  J3.  ^  Cress,  93,)  that  cases  imder 
the  revenue  acts,  rest  upon  peculiar  grounds,  and  constitute 
an  exception  to  the  general  rule.  His  lordship,  in  delivering 
the  judgment  of  the  King's  Bench,  in  that  case,  after  observ^' 
ing  that  there  had  been  no  fraud  on  the  revenue  on  the  part 
of  the  plaintiffs,  but  a  mere  non-compliance  with  certain  re- 
gulations of  an  act  of  Parliament,  proceeded  in  substance  to 
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remark,  that  the  object  of  the  revenue  acts  is  not  the  protec- 
tion of  the  public,  but  solely  that  of  the  revenue  ;  and  hence, 
that  there  are  no  reasons  of  public  policy  that  should  lead  the 
courts  to  avoid  the  contract,  when  no  fraud  on  the  revenue 
has  been  in  fact  conunitted ;  and  that  such  cases  are  "  very 
different  from  those  where  the  provisions  of  acts  of  Parlia- 
ment have  for  their  object  the  protection  of  the  public." 

In  Oremare  v.  Valon,  the  action  was  brought  for  the 
recovery  of  a  compensation  for  a  surgical  cure  of  the  defend- 
ant, and  it  was  insisted  that  it  could  not  be  maintained,  be- 
cause the  plaintiff  was  not  a  member  of  the  College  of 
Surgeons ;  and  by  an  act  of  Parliament,  (3  Hen.  VIII.  c.  11, 
i  1,)  all  other  persons  were  prohibited  from  acting  as  surgeons, 
within  the  city  of  London,  under  the  penalty  of  a  forfeiture  of 
£5  for  every  month  they  should  so  act.  The  reply  given  on 
the  trial  was,  that  the  statute  contained  no  absolute  prohibi- 
tion of  unlicensed  persons  acting  as  surgeons,  and,  there- 
fore, they  might  well  maintain  an  action  against  persons 
whom  they  had  attended.  By  paying  the  penalty,  they  satis- 
fied the  law.  Lord  EUenborough,  apparently  satisfied  by 
this  reasoning,  directed  a  verdict  for  the  plaintiff;  but  the 
Court  of  King's  Bench,  when  the  case  came  before  them, 
avoided  wholly  the  question  whether  an  unlicensed  surgeon 
could  maintain  the  action,  and  held  that  it  had  not  been 
proved  that  the  plaintiff  had  not  been  regularly  licensed ; 
and  upon  this  ground,  solely,  refused  to  set  aside  the  verdict. 
It  is  a  fair  inference,  that  had  this  proof  been  given,  it  would 
have  been  held  that  the  action  could  not  be  maintained. 
Upon  a  different  supposition,  the  proof  was  unnecessary. 

It  is  further  to  be  remarked,  that  it  is  impossible  to  recon- 
cile the  decision  of  Lord  EUenborough,  dii  nisi  prius,  in  this 
case,  with  his  own  decision  in  the  subsequent  case  of  Law 
V.  Hodgson,  (2  Camp.  147.)  The  action  was  brought  to 
recover  the  price  of  a  large  quantity  of  bricks,  sold  by  the 
plaintiffs  to  the  defendant ;  and  the  defence  was,  that  the 
bricks  were  not  of  the  width  required  by  an  act  of  Parlia- 
ment, (19  Geo.  in.  c.  42,  §  1,  2,)  which,  after  directing 
that  no  bricks  of  less  dimensions  than  those  specified,  shall 
be  burnt  in  England,  imposes  a  forfeiture  of  20s.  for  every 
1000  bricks  on  every  person  making  bricks  less  in  length, 
thickness^  or  widths  tbaa  the  statute  prescribes.    The  reply 
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attempted  to  be  made  to  this  defence,  was,  that  the  statute 
merely  prohibited  the  making  of  brick  less  than  the  statu- 
tory size,  under  a  pcnaltj/  ;  but  did  not  declare  all  contracts 
concerning  them  to  be  void ;  and,  consequently,  the  plain- 
tiff) although  liable  to  the  penalty,  was  well  entitled  to  re- 
cover the  value  of  the  bricks  he  had  sold ;  but  Lord  Ellen- 
borough  held  the  objection  to  be  fatal.  The  prohibition  of 
the  statute,  he  remarked,  was  absolute,  and  the  plaintiff*, 
therefore,  in  making  the  bricks  in  question,  had  been  guilty 
of  an  absolute  breach  of  the  law,  and  could  not  be  permitted 
to  maintain  an  action  for  their  value.  In  Gremare  v.  Valon, 
the  prohibition  of  the  statute  was  just  as  direct  and  positive, 
the  plaintiffs  breach  of  the  law,  upon  the  supposition  that  he 
was  not  a  licensed  surgeon,  just  as  certain  and  absolute. 
The  decisions  are  repugnant,  but  the  cases  not  distinguish- 
able. 

In  conclusion,  the  case  of  Atkinson  v.  Abbott^  if  it  is  to 
be  regarded  as  a  positive  decision,  appears  to  stand  alone. 
I  am  unable  to  discover  any  special  reasons  for  exempting  it 
from  the  general  rule,  that  a  voyage  that  is  required  by 
statute  to  be  commenced  and  prosecuted  in  a  certain  man- 
ner, by  the  violation  of  the  statute,  becomes  throughout  ille- 
gal ;  and  that  this  illegality  avoids  the  insurance.  If  the 
voyage  is  illegal,  when  the  ship  sails  with  a  master  not  duly 
qualified,  (Farmer  v.  Leggj)  or  with  a  crew  not  containing 
the  due  proportion  of  British  seamen,  (Suart  v.  Powell,)  I 
cannot  suggest  a  reason  why  the  same  consequence  should 
not  follow  when  the  vessel  sails  contrary  to  the  provisions 
of  a  statute,  with  a  false  clearance.  The  statutory  provisions, 
in  all  the  cases,  are  of  the  same  nature.  In  all,  they  bear  a 
direct  relation  to  the  subsequent  voyage.  I  feel  warranted, 
therefore,  to  re-affirm  the  positions  in  the  text,  that  the  ille- 
gality of  the  voyage,  in  all  cases,  avoids  the  policy,  and  that 
the  voyage  is  always  illegal  when  the  goods  or  trade  are  pro- 
hibited, or,  in  the  mode  of  its  prosecution,  the  provisions 
of  a  statute  having  for  their  object  the  public  good,  have 
been  violated. 
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Note  TIL 

P.  321,  i  9.  The  Jimge-Clara,  (1  Ed.  Ad.  Dee.  371.) 
The  vessel  belonged  to  Embden,  and  was  captured  on  a 
voyage  from  Bordeaux  to  London,  and  the  questions  were, 
whether  the  vessel  and  cargo  were  sufficiently  protected  by 
a  license  from  the  crown,  it  being  insisted  by  the  captors, 
that  the  conditions,  on  which  the  license  was  granted,  had 
been  violated.  One  objection  was,  that  the  license  was  vi- 
tiated, because  goods,  not  included  in  it,  and  belonging  to 
other  merchants  than  those  who  claimed  its  benefit,  were 
foimd  on  board.  In  answer  to  this  objection,  Sir  William 
Scott  remarked — "  There  are  other  goods  on  board,  which 
are  not  within  the  enumeration  of  the  license,  and  they  must 
of  course  be  condemned ;  but  the  penal  consequence  will 
not  go  to  affect  the  license.  It  would  fall  extremely  hard 
upon  the  commercial  interests  rf  this  country,  if  the  inno- 
cent goods  of  one  merchant  should  be  confiscated  on  account 
of  the  misconduct  of  another.  Such  a  position  would  carry 
the  doctrine  of  infection  beyond  what  is  done,  even  in  case^ 
of  contraband,  where  the  penalty  attaches  only  to  the  proper- 
ty belonging  to  the  same  owner." 

Pieschell  v.  Allnut,  (4  Taimt,  791.)  The  insurance  was 
on  goods  imported  from  an  enemy's  country,  but  enumera- 
ted in  a  license,  by  which  the  voyage  was  legalized.  A 
quantity  of  books  not  covered  by  the  license,  were  on  board 
the  vessel,  and  it  was  contended,  that  the  whole  voyage  and 
trading  were  thereby  rendered  illegal,  and  consequently,  the 
policies  void.  The  Court  of  King's  Bench  overruled  the 
objection,  and  Grbbs,  J.,  observed,  "  Giving  the  defendant, 
the  full  benefit  of  all  his  argument,  there  is  not  the  least 
doubt  in  this  case.  In  the  Court  of  Admiralty,  if  the  ship'^ 
goods  and  books  had  been  libelled,  the  books  would  have 
been  condemned,  and  the  ship  and  other  goods  would  have 
been  restored,  and  if  they  ought  ta  be  restored,  I  can  find 
no  ground  why  they  should  not  be  insured."  The  position 
that  the  ship  as  well  as  the  goods,  protected  by  the  license, 
would  have  been  restored,  it  will  be  seen  hereafter,  is  more 
than  doubtful.  Although  the  preceding  cases  related  whol- 
ly to.  a  trading  with  the  enemy  protected  by  a  license,  it  i» 
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evident,  that  the  principle  upon  which  they  proceed  equally 
applies  to  a  trade,  in  violation  of  municipal  laws ;  and  this 
principle,  it  is  obvious,  only  applies  where  the  goods,  inno- 
cent in  themselves,  are  not  liable  to  confiscation  on  account 
of  the  misconduct  of  their  owner.  Where  the  penalty  of 
confiscation  attaches,  the  insurance  is,  doubtless,  void. 


NOTB  IV. 

P.  322,  h  12.  Parkin  v,  Dick,  (11  East,  602.  2  Camp. 
221.)  The  policy  was  on  goods  to  be  thereafter  specified, 
to  the  amount  of  £10,000 ;  a  small  portion  of  the  goods 
thereafter  specified,  were  naval  stores,  the  exportation  of 
which  had  been  prohibited  by  a  proclamation  of  the  king, 
issued  under  authority  of  an  act  of  Parliament.  Lord 
Ellenborough  nonsuited  the  plaintiff,  and  upon  a  motion  to 
set  aside  the  nonsuit,  his  lordship  observed,  ''  The  statute, 
having  made  the  exportation  of,  and  trade  in,  naval  stores, 
contrary  to  the  king's  proclamation,  illegal,  impliedly  avoids 
all  contracts  made  for  protecting  the  stores  so  exported.  It 
is  an  illegal  act  to  sail  with  such  stores  on  board,  and  sub- 
jects the  ship  itself  to  forfeiture.  The  policy  is  one  entire 
contract  on  goods  to  be  thereafter  specified,  to  which  the  un- 
derwriters subscribed ;  and  the  subsequent  specification  by 
the  assured,  cannot  alter  the  nature  of  the  contract,  with  re- 
spect to  the  underwriters,  so  as  to  sever  that  which  was  ori- 
ginally one  entire  contract.  It  has  been  decided,  a  hundred 
times,  tliat  if  a  party  insure  goods  altogether  in  one  policy, 
and  some  of  them  are  of  a  nature  to  make  the  voyage  illegal, 
the  whole  contract  is  illegal  and  void." 

Camelo  v.  Britten,  (4  JS.  4*  ^- 184.)  The  insurance  was 
on  wine,  shot,  lead,  gunpowder,  and  goods  in  bales,  valued 
at  £2500.  Part  of  the  cargo  consisted  of  100  barrels  of 
gunpowder,  the  exportation  of  which,  except  under  a  license, 
was,  at  the  time,  prohibited.  A  license  had,  however,  been 
procured,  but  it  required  a  bond  to  be  given  to  the  officers 
of  the  customs  by  the  merchant  exporter,  for  the  due  land- 
ing of  the  gunpowder  at  the  port  to  which  the  exportation 
was  permitted,  and  the  bond  was  given  by  the  manufac- 
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turer,  and  not  by  the  plaintifii  who  was  the  owner  of  the 
goods  shipped.  The  counsel  for  the  underwriters,  upon  the 
authority  of  Parkin  v.  Dick^  insisted  that  the  exportation 
of  the  gunpowder,  being  thus  rendered  illegal,  the  policy,  af 
an  entire  contract,  was  wholly  void.  C.  J.  Abbott,  in  deli* 
vering  judgment,  said,  that  the  court,  with  great  reluctance, 
had  arrived  at  the  conclusion  that  the  plaintiff  must  be  con- 
sidered as  the  merchant  exporter,  who  ought  to  have  given 
the  security  required,  by  the  license,  and,  consequently,  the 
terms  of  the  license,  not  having  been  complied  wilh,  that  the 
plaintiff  could  not  recover.  Judgment  of  nonsuit  was  ac^ 
cordingly  given.  As  the  plaintiff,  in  this  case,  was  not  per- 
mitted to  recover,  even  for  the  loss  of  the  goods  not  included 
in  the  license,  the  court  necessarily  adopted  the  argument  of 
the  defendant's  counsel,  that  the  contract  was  entire. 

Keir  v.  Andrade^  (6  Taunt,  498.)  The  policy  was 
upon  "goods"  from  London  to  Madeira,  valued  at  £5000. 
Among  other  goods,  laden  by  the  plaintiffs,  were  300  bar^ 
rels  of  gunpowder.  Upon  the  trial  a  license  was  produced 
and  proved,  covering  the  exportation  of  150  barrels,  and  an 
attempt  was  made  to  protect  the  residue  by  another  license 
granted  to  other  persons;  but  no  evidence  was  given  to 
connect  the  plaintiff  wilh  this  license,  and  the  exportation, 
therefore,  of  150  barrels  was  admitted  to  be  illegal.  The 
question  as  to  the  effect  of  this  illegality,  was  reserved  by 
the  judge  on  the  trial,  and  a  verdict  was  rendered  for  the 
plaintifii  for  the  value  of  the  whole  cargo.  Upon  the  argu* 
ment  of  a  rule  to  set  aside  the  verdict,  and  enter  a  nonsuit, 
the  objection  was  distinctly  taken  by  the  counsel  for  the  un- 
derwriters, that  the  policy  was  an  entire  contract,  attaching, 
at  the  same  instant,  on  the  property,  legally,  and  that,  illegally, 
exported,  and,  being  void,  in  part,  was  altogether  invalid,  the 
assured,  having  no  right  to  sever  it,  and  protect  the  legal 
parts,  rejecting  the  other.  But  the  court  disregarded  the 
objection,  and  held  that  the  150  barrels,  covered  by  the 
license,  and  the  other  goods,  not  being  subject  to  forfeiture, 
the  insurance  was  valid  upon  them,  and  was  only  void  as  to 
the  150  barrels  illegally  exported ;  they,  therefore,  directed 
the  value  of  them  to  be  struck  off  from  the  verdict,  and  con- 
firmed it  as  to  the  residue.  In  delivering  the  opinion  of  the 
court,  Gibbs,  C.  J.,  said,  ^'  The  plaintiff  claims  llie  ▼alue  of 
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160  barrels  of  powder,  and  a  loss  by  capture  is  proved. 
The  underwriter  says,  the  subject-matter  of  the  insurance 
was  powder,  which  cannot  be  exported  without  hcense  ; 
that  150  barrels,  only,  were  licensed,  and  300  exported ; 
therefore  the  whole  adventure  was  illegal,  and  the  insurance 
illegal  for  the  whole.  The  court  has  no  difficulty  in  deal- 
ing with  the  excess,  and  declaring  that  the  exportation  of  it 
was  illegal.  But  if  the  160  licensed  barrels  were  not  for- 
,  feited,  then  the  exportation  of  them  was  legal,  and  the  insu- 
rance thereon  is  also  legal.  The  first  150  barrels  could  not 
be  seized  ;  they  are  not  forfeited,  and  the  insurance  on  them 
is  valid." 

The  reader  will  observe  that,  in  this  case,  the  sole  ground 
t>f  the  decision  was,  that  the  licensed  barrels  were  not  liable 
to  forfeiture  ;  an  assertion  just  as  true,  in  respect  to  the  law- 
ful goods  in  Parkin  v.  Dick^  and  Camelo  v.  Britten,  and 
I,  therefore,  own  my  inability  to  frame  a  distinction  by 
which  the  decisions  can  be  reconciled.  The  contract,  in  this 
case,  was,  certainly,  entire  in  the  same  sense  as  in  the  for- 
mer. The  insurance  was  on  goods  generally,  and  included 
in  one  valuation  ;  nor  was  it  denied  that  the  prohibited 
goods,  the  unlicensed  barrels,  were  a  part  of  those  covered 
by  the  policy.  Indeed,  the  fact  was  admitted  in  the  direc- 
tion given  by  the  court,  that  their  value  should  be  deducted 
from  the  verdict.  If  they  were  not  included  in  the  valua- 
tion at  all,  the  plaintiff*  was  plainly  entitled  to  recover  the 
whole  amount,  since,  upon  that  supposition,  there  had  been 
a  total  loss  of  all  that  the  policy  was  meant  to  cover.  It  is 
remarkable  that  the  court  make  no  allusion  to  the  objection 
founded  on  the  entirety  of  the  contract.  They  treat  the  case 
as  if  the  only  difficulty  consisted  in  separating  the  300  bar- 
rels, so  as  to  determine  to  which  portion  the  license  should 
be  applied ;  and  this  difficulty  they  solved  by  applying  the 
license  to  the  first  150  barrels  put  on  board ;  but  the  difficulty 
in  the  severance  of  the  contract  is  wholly  overlooked.  It  is 
also  remarkable,  that  the  case  of  Parkin  v.  Dick  was  not 
cited,  or  referred  to,  by  the  counsel  or  the  court,  and  to  this 
omission  the  decision  must,  probably,  be  ascribed. 

In  Clark  v.  The  Protection  Ins.  Co.  (1  Story,  109,)  Mr. 
J.  Story  says,  that  Keir  v.  Andrade  was  "  a  very  strong 
case,"  and,  from  this  and  other  expressions,  was  certainly 
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aware  that  it  was  hardly  to  be  defended  upon  principle,  or 
to  be  reconciled  with  other  decisions. 

There  are,  however,  two  cases  that  may  be  thought  to 
correspond  with  the  decision  in  Keir  v.  Andrade^  Butler 
V.  Alnuttj  (1  Starkie,  176,)  and  Shiffner  v.  Gordouy  (12 
East,  296.) 

In  the  first  of  these  it  was  decided  by  Lord  EUenborough^ 
that  a  license  for  the  importation  of  specific  articles,  is  not 
vitiated  by  the  introduction  of  other  articles  not  specified^ 
but  forming  a  part  of  the  goods  insured,  and  the  assured 
was,  therefore,  permitted  to  recover ;  but,  it  does  not  appear 
that  the  insurance,  in  this  case,  was  entire.  The  articles, 
not  included  in  the  license,  may  have  been,  and,  probably, 
were,  specifically  insured.  The  decision,  therefore,  only 
proves  that  a  party,  trading  imder  a  license,  does  not  lose  its 
benefit  by  importing  articles  that  it  does  not  embrace.  The 
only  consequence  is  that  those  articles  are  not  protected  by 
the  license. 

In  Shiffner  v.  Gordon,  the  plaintiff,  who  was  an  insurer, 
was  permitted  to  recover  a  part  of  the  premiums  of  insurance 
upon  several  policies  that  covered  entire  mixed  cargoes  of 
British  and  enemies'  property  from  an  enemy's  country,  the 
importation  of  the  former  being  covered  by  licenses,  that  of 
the  latter  being  admitted  to  be  illegal.  The  recovery  waa 
limited  to  so  much  of  the  premiums  as  covered  the  British 
risks;  but  it  was  founded,  not  upon  the  decision  of  the 
court,  but,  solely,  upon  the  consent  of  the  defendant's  coun- 
sel, and  Lord  Ellenborough  remarked,  ''  It  is  a  very  dange^ 
rous  question  for  the  plaintiff  to  stir  in  this  case,  if  we  are 
pushed  to  decide  upon  it,  whether  these  were  not  entire 
mixed  cargoes  of  British  and  enemy's  property  in  each  ship^ 
respectively  covered  by  the  several  policies,  on  which  the 
premium  was  not  divisible  ;  but  as  the  defendant's  counsel 
has  consented  to  waive  the  question,  it  is  unnecessary  to  say 
more  upon  it."  It  is  plain  from  these  observations,  that  had 
the  court  been  compelled  to  decide  the  question,  and  had 
considered  the  cargoes  as  entire,  and  the  premium  not  divi- 
sible, the  decision  would  have  been  against  the  plaintiff. 
The  partial  illegality  of  his  entire  contract  would  have  been 
an  entire  bar  to  his  recovery.  It  were,  indeed,  to  be  wished 
ibr  the  reasons  stated  in  the  text,  that  the  decision  ux  Keir 
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V.  Andradsy  could  be  sustained ;  but  the  opposite  decisions 
are  not  only  of  greater  weight  and  authority,  but,  it  must  be 
confessed,  are  in  perfect  harmony  with  the  general  rules  of 
law.  It  is  a  general  rule,  that  the  partial  illegality  of  an 
entire  contract,  renders  it  wholly  Toid,  and  I  fear,  no  special 
reasons  can  be  assigned  for  exempting  the  contract  of  insu- 
rance from  its  operation.  The  rule  may  be,  and  probably 
is,  inexpedient  and  unjust  in  most,  if  not  in  ail,  of  the  cases 
to  which  it  applies  ;  but  to  repeal  it,  is  the  sole  province  of 
the  LfCgislature — all  that  judges  can  do,  is  to  be  equitably 
astute  in  limiting  its  application. 

It  will  not  escape  the  legal  reader,  that  all  the  cases  cited 
in  this  note  necessarily  imply,  that  where  the  lawful  goods 
of  the  owner  of  unlawful,  are  separately  insured,  the  insu- 
rance is  valid.  It  would  be  useless  to  consider,  whether  the 
contract  is  entire,  if  the  illegal  aet  of  the  assured  in  the  ship- 
ment of  prohibited  goods,  whether  covered  by  the  policy  or 
not,  would  be  sufficient  to  avoid  it.  In  Butler  v.  Allnut 
the  validity  of  such  an  insurance,  is  more  than  implied. 
The  reasoning  of  the  co\irt  seems  equivalent  to  an  express 
decision. 

The  doctrine,  that  a  partial  illegality  avoids  the  entire 
contract,  seems  to  be  unknown  to  the  law  of  France,  or,  at 
at  least,  is  not  considered  as  applicable  to  the  contract  of  insu- 
rance. The  ordinance  of  Louis  XIV.,  Art.  19,  prohibits  the 
merchant  from  insuring  more  than  9-lOths  of  the  real  value 
of  his  goods,  that  is,  it  compels  him  to  be  his  own  insurer 
as  to  1-lOth ;  and  upon  this  provision,  Pothier  remarks — 
^  Should  I  insure  my  goods  to  their  full  value,  not  deduct- 
ing the  tenth,  of  which  I  ought  myself  to  bear  the  risk,  the 
contract  is  not,  for  that  reason,  void  ;  but  in  the  settlement 
of  a  loss,  the  sum  insured,  is  to  be  proportionally  reduced; 
the  tenth,  of  which  the  law  compels  me  to  assume  the  risk, 
must  be  subtracted  f  and  he  then  adds,  (showing  that  the 
rale  is  general,)  "  In  like  manner,  where  a  party  insures  to- 
gether, a  subject  that  may  be  lawfully  insured,  and  one 
that  the  law  forbids  to  be  insured,  as  where  the  lender  on 
bottomry  insures  together  with  the  principal  sum  so  lent, 
the  maritime  interest  stipulated  to  be  paid,  the  contract  of 
insurance  is  not  wholly  void.    It  is  only  so,  as  to  the  pro- 

voL.  ».  50 
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hibited  subject,  and  the  value  of  this  being  deducted,  the  in- 
surance is  vdid  for  the  residue."     {Pothier^  n,  44.) 


NOTB   V. 

p.  325,  §  15.  HagedernY.  Bazett,  (2  M.  ^  S.  100.)  The 
insurance  was  upon  goods,  to  be  thereafter  valued,  on  board 
the  ship  Frau  Eliabe,  at  and'  from  London  to  any  port  or 
ports  in  the  Baltic.  The  goods  were  shipped  by  the  plain- 
tiff, on  account  of  himself  and  several  other  persons,  all  of 
whom,  with  the  exception  of  two,  who  were  Russian  subjects, 
and  domiciled  in  Russia,  were  residents  at  Hamburgh.  All  the 
parties  insured  were  separately  interested.  In  order  to  pro- 
tect the  shipment,  the  plaintiff  had  obtained  a  license,  which 
by  its  terms,  covered  his  own  goods  and  those  of  the  British 
and  neutral  merchants.  The  counsel  for  the  assured  conten- 
ded that  the  policy  was  entire,  being  effected  by  the  plaintiff 
for  himself,  and  as  the  agent  of  all  cencerned,  and  that,  as  the 
insurance  on  the  Hamborgh  and  Russian  part  of  the  cargo  was 
illegal,  the  whole  was  illegal.  Lord  Elllenborough,.in  deliver- 
ing the  judgment  of  the  court,  said — ''The  question  is,  whether 
this  license  extends  to  protect  the  whole  property,  or  only  a 
part.  Unquestionably  it  cannot  protect  that  part  which  is 
Russian,  that  country  being  then  hostile.  It  was  contended 
also,  that  it  could  not  protect  that  part  which  was  Hamburgh 
property,  as  that  country  was  to  be  regarded  as  not  being  in 
a  state  of  neutrality,  within  the  meaning  of  the  license,  even 
if  she  were  not  to  be  regarded  as  an  enemy.  The  first  ques- 
tion, then,  is,  whether  the  contract  of  assurance,  was  so  en- 
tire as  to  be  void  in  totOy  on  account  of  either  of  these  objec- 
tions ;  and  secondly,  whether,  if  not  void  in  toto^  it  will  co- 
ver the  interest  of  the  Hamburghers,  as  falling  within  the 
description  of  neutral.  As  to  the  first  question,  we  think 
that  the  mere  accidental  circumstance  of  several-  persons 
having  employed  one  common  agent,. does  not  communicate 
to  the  others  the  vice  belonging  to  the  property  of  one  of  the 
assured  ;  but  that  the  contract  may  be  distributed.  In  this 
case  there  was  no  common  or  joint  interest  in  the  whole  of 
the  property  insured,  subsisting  in  the  different  individuals^ 
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nor  is  there  any  fraud.  Had  there  been  a  partnership 
amongst  all  the  parties  in  the  entire  cargo,  or  even  if  any  con- 
sent had  been  given  to  the  employment  of  one  common  agent, 
the  objection  might  have  had  a  different  effect ;  but,  as  it 
now  stands  on  the  facts  of  this  insurance,  it  must  enure  in  point 
of  legal  effect,  as  if  it  had  been  effected  by  separate  agents, 
and  on  distinct  policies.  As  to  the  second  objection,  we 
think  that  the  Hamburgh  interest  was  well  covered  by  this 
policy.  The  word  neutral  comprehends  all  subjects  of  all 
other  states,  with  which  commerce  is  allowed  to  be  carried 
on  by  existing  orders  of  councils,  and  against  which  states 
there  has  not  been  any  declaration  of  war  or  act  of  hostility, 
which  certainly  was  the  case  of  Hamburgh  at  the  time  of 
this  insurance.  We  are  of  opinion,  therefore,  under  these 
circumstances,  that  judgment  must  be  given  for  the  plaintiff, 
as  to  the  British  and  Hamburgh  property,  and  for  the  de- 
fendant as  to  that  part  which  was  Russian.^ 

Although  the  insurance  in  this  case  was  on  goods  "  there- 
after to  be  valued j^^  it  is  not  distinctly  stated,  whether  the 
valuation  was  several  or  joint,  or,  indeed,  that  any  value 
was  afterwards  declared.  If  we  are  warranted  to  infer,  that 
the  goods  were  valued  in  gross,  the  decision  is  then  an  ex- 
press authority,  that  even  such  a  contract  may  be  severed, 
when' the  interests  of  the  parties  are  distinct.  There  are 
tome  facts,  not  hitherto  mentioned,  that  seem  to  justify  this 
inference.  Although  the  parties  were  separately  interested, 
it  is  stated,  that  they  were  so  interested  in  certain  definite 
proportions.  Thus,  the  plaintiff  is  stated  to  have  been  in- 
terested in  the  proportion  of  l-4(h,  and  the  Russian  mer- 
chants in  the  proportion  of  l-16th.  Now,  this  cannot  mean 
that  they  had  undivided  interests  in  these  proportions,  in 
the  goods  insured,  for  then  all  the  assured  would  have  had 
a  common  interest  in  the  cargo,  which  Lord  Ellenborough 
expressly  says,  was  not  the  case.  The  necessary  conse- 
quence seems  to  be,  that  they  were  interested  in  the  propor- 
tions named  in  the  policy,  that  is,  that  the  value  of  the 
goods  which  they  separately  owned,  was  l-4thand  l-16th  of 
the  whole  value  declared.  Their  interests,  as  covered  by 
the  policy,  were  common  and  undivided,  but  separate  in  the 
goods  themselves.  Hence,  there  must  have  been  a  single 
groes  valuation.    Had  the  goods  of  the  plaintifl^  or  of  thfi 
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Russians,  been  separately  valued,  that  value  would  doubt- 
less have  been  stated,  or  if  there  was  no  valuation,  joint  or 
several,  thjB  prime  cost  would  have  been  given.  In  neither 
case,  would  it  have  been  necessary  or  proper  to  speak  of  the 
proportions  ^I  which  the  parties  were  interested. 


Note  VI. 

P.  332,  §  23.  GUI  V.  Dunlap,  (7  Taunt.  193.)  The 
policy  covered  a  voyage  from  Lima,  or  any  other  port  or 
ports  on  the  coast  of  South  America.  By  the  statute  of  45 
Geo.  III.  c.  34,  the  voyage  from  Lima,  or  any  other  port  on 
the  western  coast  of  South  America,  was  legalized,  and  it 
was  from  Lima  that  the  ship  in  fact  sailed ;  but  as  the  ge- 
neral terms  of  the  policy  comprehended  ports  on  the  eastern 
coast  of  South  America,  a  voyage,  to  or  from  which,  was 
not  legalized  by  the  statute,  and  would  have  violated  the 
exclusive  privileges  of  the  South  Sea  Company — it  was 
made  a  question,  whether  the  contract  was  not  illegal  on 
its  face.  The  court  met  the  objection  by  saying,  that  al- 
though the  policy  might  comprehend  voyages  which  could 
not  be  performed  without  the  license  of  the  South  Sea  Com- 
pany, yet  there  was  nothing  to  show,  that  if  the  assured 
had  wished  tp  pursue  such  a  voyage,  they  would  not  have 
obtained  the  necessary  license,  and  they  referred  to  their 
former  decision  in  Sewell  v.  The  Royal  Ex.  Assur.  Co.j 
as  a  direct  authority. 

The  decision  of  Lord  EUenborough  at  nisi  prius,  in  the 
case  of  Muller  v.  Thompson^  (2  Camp.  610,)  was  made  on 
the  same  principle  that,  although  the  general  terms  of  a 
policy  may  comprehend  an  illegal  voyage,  it  will  never  be 
intended  that  any  other  than  a  legal  voyage  was  meant  to 
be  pursued. 

The  policy  was  on  a  ship,  at  and  from  Gottenburg  to 
Konigsberg,  and  if  not  admitted  there,  with  liberty  to  pro- 
ceed to  any  other  port  or  ports  in  the  Baltic  or  in  the  Gulf 
of  Finland,  and  it  was  objected  by  the  counsel  for  the  un- 
derwriters, that  as  there  were  at  the  time  the  insurance  was 
e&cted,  many  hostile  ports  in  the  Baltic,  and  in  the  Gulf  of 
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Finland,  a  policy  giving  leave  to  proceed  to  any  of  them, 
was  illegal  on  its  face ;  but  Lord  EUenborough  replied  to 
him,  "  You  must  show  that  the  parties  had  it  in  contempla- 
tion, that  the  ship  should  proceed  to  an  enemy's  port  in  the 
Baltic,  or  Gulf  of  Finland.  There  being  neutral  ports 
within  these  limits,  I  will  presume  that  the  leave  was  meant 
to  apply  to  such  only,  till  the  contrary  is  proved." 

Vide  also  Haines  v.  Btisk^  (6  Taunt.  521,)  in  which  the 
decision  which  turned  on  the  construction  of  a  charter  party 
was  placed  substantially  on  the  same  ground,  that  when  a 
voyage  that,  looking  merely  at  the  terms  in  which  it  is  de- 
scribed, is  illegal,  may  be  rendered  lawful  by  an  election,  or 
by  the  subsequent  acts  of  the  parties,  the  contract  is  not 
void  on  its  face,  but  the  court  will  presume  that  a  lawful 
performance  was  alone  intended.  To  these  decisions,  how- 
ever, that  of  the  King's  Bench,  in  Holland  v.  Hall^  {IB.  ^ 
Aid.  63,)  seems  directly  opposed.  The  means  of  reconcilia- 
tion, if  they  exist,  have  escaped  my  discovery.  The  action 
was  on  an  agreement  in  writing  for  the  sale  of  one-third  of  a 
ship,  which  contained  a  stipulation  that  the  ship  should  after- 
ward be  employed  on  a  joint  adventure  in  the  exportation  of 
military  stores  to  South  America ;  the  exportation  of  such 
stores  was  at  the  date  of  the  contract,  prohibited  by  an 
order  in  council,  but  might  be  legalized  by  a  license  from 
the  crown.  The  counsel  for  the  plaintiffs  cited  and  relied 
on  the  cases  of  Sewell  ^.  Royal  Ex.  Assur.  Co.y  and 
Haines  v.  Busk^  as  showing  that  parties  may  enter  into  a 
contract  illegal  at  the  time,  if  it  may  be  rendered  lawful 
before  its  entire  completion  ;  but  the  opposite  counsel  were 
stopped  by  the  judges,  who  concurred  in  the  opinion  that  the 
agreement  was  entire,  and  void  on  its  face ;  and  Lord  Ellen- 
borough  said,  that  ^'  the  parties  appeared  to  have  contempla- 
ted one  entire  adventure,  which  was  originally  illegal,  and 
that  he  could  not  discover  that  the  illegal  purpose  had  ever 
been  abandoned,  or  that  any  thing  had  ever  been  done  to 
legalize  it,"  and  Abbott,  J.,  remarked,  that  ^'  where  there  is 
an  illegal  intention  on  the  face  of  an  agreement,  the  burden 
was  upon  the  party  who  uses  expressions  primdfaciej  im- 
plying an  illegal  purpose  to  show  that  the  intention  was 
lawful ;"  a  rule  in  plain  conflict  with  that  which  was 
fi>Uowed  in  the  cases  cited  by  the  plaintiff's  counsel,  and 
equally  so,  with  the  established  maxims  of  interpieta^ow 
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that  on  illegal  intent  is  never  to  be  imputed,  if,  by  any 
.construction,  it  may  be  excluded,  and  that  it  is  the  duty  of 
fiL  court  "  ut  res  magis  valeat  quam  pereatj"  to  uphold,  if 
possible,  the  legality  of  the  contract. 


Note  VIL 


P.  329,  i  18.  In  Chalmers  y.  Bell,  {3  Bos.  ^  PuU.  604,) 
the  insurance  was  on  goods  on  board  a  Swedish  ship,  at 
and  from  the  ship's  loading  port  or  ports  in  the  East  Indies, 
Persia,  China,  or  elsewhere  beyond  the  Cape  of  Good  Hope, 
to  Gottenburgh.    The  ship  sailed  to  India,  not  with  any 
specific  instructions  to  the  master,  but  upon  a  general  specu- 
lation for  the  purpose  of  traffic.    In  the  prosecution  of  the 
adventure,  the  ship  proceeded  first  to  Tranquebar  and  Ma- 
nilla, and  there  took  in  the  greatest  part  of  her  cargo.    She 
sailed  thence  to  Madras,  and  there  took  on  board  the  residue 
of  her  cargo.    On  her  voyage  to  Europe  from  Madras,  she 
was  captured  by  a  French  privateer,  and  subsequently  con- 
demned.    As  the  trading  at  Madras  was  in  contravention  of 
the  navigation  laws,  it  was  held  that  it  rendered  the  subse- 
quent voyage  illegal,  and  the  underwriters  were  discharged 
from  the  loss.    I  observe  upon  this  case,  1st — That  there 
was  no  evidence,  nor  was  it  pretended  that  the  illegal  trading 
at  Madras  was  any  part  of  the  original  design  or  plan  of  the 
voyage,  nor  even  that  it  was  contemplated  by  the  master, 
when  he  left  Manilla  for  Madras.    2d — That  the  policy  was, 
therefore,  certainly  valid  at  its  inception ;  it  attached  upon 
the  goods  laden  at  Tranquebar  and  Manilla,  as  soon  as  they 
were  put  on  board,  and  probably  covered  them  during   the 
voyage  to  Madras.     Hence,   the  illegality  in  the  trading 
there  was  wholly  subsequent ;  and  lastly,  that  the  loss,  for 
which  the  insurers  were  held  to  be  responsible,  was,  in  no 
respect,  a  consequence  of  the  illegal  trading  ;  but  arose  en- 
tirely from  a  distinct  peril.     The  principle,  therefore,  of  the 
decision,  was  that  the  insurance  became  void  from  the  time 
the  illegal  goods  were  put  on  board. 

In  Norville  v.  St.  Barbe,  (2  New  R.  434,)  the  voyage 
insured,  which  was  complex;:  md  circuitous,  and  embraced 
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a  great  number  of  ports  and  places,  was  prosecuted  under  a 
license  from  the  East  India  Company,  which  was  necessary 
to  render  it  legal,  and  the  principal  question  was,  whether 
an  essential  condition  of  the  license  had  been  violated  by  an 
abandonment  of  a  voyage  to  Canton,  the  ultimate  port  of 
destination  mentioned  in  the  license,  and  in  the  policy.  The 
ship  was  lost,  and  never  afterwards  heard  of,  on  a  voyage 
from  Botany  Bay  to  the  North  West  Coast  of  America, 
which  was  within  the  terms  of  the  policy ;  but  it  was  in- 
sisted, that  as  the  captain  when  he  left  Botany  Bay  did  not 
intend  to  proceed  from  the  North  West  Coast  of  America  to 
Canton,  the  voyage,  by  losing  the  protection  of  the  license, 
became  illegal.  It  was  not  pretended  that  it  was  the  origi- 
nal intention  of  the  assured,  that  the  ship  should  not  ulti- 
mately proceed  to  Canton ;  on  the  contrary,  C.  J.  Mansfield, 
in  delivering  the  opinion  of  the  court,  expressly  said,  that  the 
Yoyage  was  plainly  in  their  contemplation  when  the  license 
was  obtained  and  the  policy  effected.  Its  abandonment,  if 
it  was  abandoned,  existed  solely  in  the  intentions  of  the  cap- 
tain, forped  long  after  the  policy  had  attached.  The  court 
decided,  that  the  assured  were  entitled  to  recover,  upon  the 
ground  that  neither  the  terms  of  the  license  nor  of  the 
policy  imposed  it  as  a  necessary  duty  upon  the  captain  to 
proceed  to  Canton,  and  consequently,  that  the  license  had 
not  been  violated  ;  but  it  was  admitted  by  the  counsel,  and 
necessarily  implied  in  the  reasoning  of  the  court,  that  a  breach 
of  the  license,  had  it  occurred,  would  have  rendered  the  policy 
from  that  time  wholly  void.  It  was  only  upon  this  supposi- 
tion, that  the  construction  of  the  license  was  material,  or 
proper  to  be  considered  at  all. 


Note  VIII. 


P.  350,  h  38.  In  the  case  of  Lever  v.  Fletcher,  (1  Marsh.  61/ 
1  Park,  607,)  the  policy,  which  was  held  to  be  valid,  was  on  a 
trade  expressly  prohibited  by  a  subsisting  treaty  between 
England  and  Spain  ;  but  it  does  not  appear  from  the  report,  al- 
though the  existence  of  the  treaty  was  adverted  to,  that  any 
special  objection  was  foimded  on  its  terms.    The  sole  groimd 
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upon  which  Lord  Mansfield  placed  his  decision,  was,  that  an 
insurance  upon  a  trade,  contrary  to  the  revenue  lawsofafer- 
eign  country^  is  binding  upon  the  insmer,  wheieheenteninto 
the  contract  with  a  full  knowledge  of  the  nature  of  the  trade. 
This  case,  therefore,  cannot  be  justly  considered  as  a  deeiaioD 
that  an  insurance  upon  a  trade,  contrary  to  the  stipulations  of 
a  treaty,  is  valid,  where  the  contract  is  made  within  the  juris- 
diction of  a  government  that  is  a  party  to  the  compact.  Such, 
however,  is  the  construction  that  Benecke,  following  Mr. 
Marshall,  has  given  to  it.  He  considers  it  as  evidence  of  the 
established  law  in  England,  and  presumes  that  other  nationa 
will  adopt  the  same  rule,  especially  as  against  Elngland,  and 
in  retaliation  of  her  policy.  '^  Le  leggi  francesi^  ed  alcune 
alirey^  he  remarks ;  ''  ntdla  dieono  per  verita  di  precieo 
circa  (die  assicurazioni  di  tide  commercio  contrario  ai 
trcUtati ;  non  dubito  perd^  che  tali  eontratti  sarehbero 
approvatij  e  particolarmenie  poiconiro  T Ifighilterra^  corns 
per  una  specie  di  rappressaglia"  (1  Benecki,  35,  36.) 
I  am  forced  to  regard,  both  his  construction  of  the  decision, 
and  the  presumption  he  founds  upon  it,  as  erroneous. 

In  the  case  of  the  Eenrom,  (2  Rob.  Ad.  Rep.  1,)  the  out- 
ward cargo  of  a  Danish  ship,  upon  a  voyage  to  Batavia,  an 
enemy's  port,  consisted  of  articles  which,  by  treaty  betweoi 
Great  Britain  and  Denmark,  each  party  was  forbidden  to 
carry  to  the  enemy  of  the  other ;  and  upon  this  point,  Sir 
William  Scott  remarks :  ^<  The  voyage  sets  out,  therrfors, 
with  a  violation  of  public  treaties,  and  of  the  private  law  of 
Denmark;  because  every  treaty  is  a  part  of  the  publiclawof 
the  country  that  has  entered  into  that  treaty,  and  is  as  binding 
upon  the  subjects  as  any  part  of  its  municipal  law."  If  the 
provisions  of  a  treaty  are  as  binding  as  those  of  a  municipal 
law,  it  is  a  necessary  consequence,  that  every  insurance  in 
fraud  or  violation  of  the  treaty,  is  illegal  and  void,  and  that 
it  is  the  duty  of  the  courts  of  every  country  bound  by  the 
treaty  so  to  declare  them.  In  a  subsequent  case,  ( 2%e  Neu- 
tralitet,  3  Rob.  Ad.  R,  296,)  the  same  eminent  judge,  not 
only  recognized  the  same  principle,  but  made  it  the  sole 
ground  of  the  condemnation  of  the  ship.  In  this,  as  in  the 
former  case,  the  ship  was  Danish,  and  was  engaged  in 
supplying  the  enemy  with  articles,  not  mmij  contraband 
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of  war,  but  specially  prohibited  by  the  treaty  already  men- 
tioned. As  a  general  rule,  the  carriage  of  contraband  arti- 
cles,  where  the  owner  of  the  ship  is  not  also  owner  of  the 
cargo,  does  not  work  a  forfeiture  of  the  ship ;  but  to  this 
rule,  the  particular  circumstances  of  the  case,  in  the  judg- 
ment of  Sir  William  Scott,  rendered  it  an  exception.  It  was 
a  case,  he  observed,  of  singular  misconduct  on  the  part  of 
the  ship-owners.  They  were  the  subjects  of  Denmark,  and 
as  such,  under  the  peculiar  obligations  of  a  treaty,  not  to 
carry  the  articles  in  question  for  the  use  of  the  enemies  of 
Great  Britain.  That  the  general  rule  rests  upon  the  suppo- 
sition, that  the  noxious  articles  are  taken  on  board  without 
the  personal  knowledge  of  the  owners ;  but,  that  in  the 
case  before  him,  their  privity  was  fully  established,  and  that 
their  active  guilt  was  aggravated  by  the  circumstance,  that 
the  trade  was  a  criminal  traffic,  in  breach  of  explicit  and 
special  obligations.  He  concluded,  with  observing,  that  the 
confiscation  of  the  ship,  in  such  a  case,  would  leave  the  ge 
ncral  rule  untouched ;  and  therefore  pronounced  it.  It  is 
the  plain  result  from  this  decision,  that  the  insurance,  in 
every  case  where  the  terms  of  the  treaty  are  violated  by  the 
assured,  is  void  upon  the  ship,  as  well  as  upon  the  freight 
and  the  specially  prohibited  goods.  In  Bird  v.  Appleton, 
(8  Term,  562.  Sup,  Led.  §  29,)  one  of  the  grounds  upon 
which  the  policy  upon  the  ship  was  held  to  be  illegal  was, 
that  the  voyage  from  Bombay j  with  goods  there  laden,  to 
Canton,  was  contrary  to  to  the  terms  of  the  treaty  between 
Great  Britain  and  the  United  States. 


Note  IX. 

P.  332,  §  39.  Delmada  v.  Motteux,  (1  Park.  8  ed.,  504.)  The 
insurance  was  on  a  merchant-ship"at  and  from  London  to  Gre- 
nada, with  liberty  to  touch  and  load  at  Cork  and  Madeira.  The 
ship  proceeded  to  Cork,  and  there  took  on  board  a  cargo  of 
provisions,  with  which  she. sailed  on  the  voyage  insured. 
Before  her  arrival  at  Cork,  an  embargo  had  been  laid  by 
the  crown  upon  all  vessels  laden  or  to  be  laden  with  provi- 
sions in  the  poru  of  Ireland,  and  this  embargo  was  in  fores 
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when  she  left  there.  The  ship  was  afterwards  captured  by 
a  British  man  of  war,  and  carried  as  prize  into  St.  Lucia. 
The  cargo  was  condemned  as  enemy's  property,  but  the 
ship  was  restored  by  the  Coiurt  of  Admiralty,  with  a  denial, 
however,  to  the  owner,  of  freight  and  expenses ;  and  for  the 
recovery  of  these,  the  suit  was  brought  upon  the  policy. 

Lord  Mansfield,  upon  the  trial  at  nisi  priuSy  was  clearly 
of  opinion,  that  the  plaintiff  was  not  entitled  to  recover. 
That  the  embargo,  being  laid  by  the  crown  in  time  of  war, 
was  certainly  valid,  and  hence  the  breach  of  it  was  a  crimi- 
nal act,  that  rendered  the  contract  illegal.  The  court,  there- 
fore, could  lend  no  aid  to  its  execution.  In  other  words, 
the  breach  of  the  embargo  rendered  the  subsequent  voyage 
illegal,  and  avoided  the  policy. 

Walden  v.  The  Phmnix  Ins.  Co  of  New-  Yorky  (5  Johns. 
R.  310.)  The  policy  was  a  valued  policy,  on  a  ship  at  and 
from  New- York  to  Havana.  Some  days  after  the  policy 
had  attached,  the  vessel  set  sail  on  the  voyage  insured,  but 
was  stopped  on  the  same  day,  at  the  mouth  of  the  harbor  of 
New- York  and  brought  back  to  the  city,  by  the  authority  of 
the  government  of  the  United  States,  under  the  Act  of  Con- 
gress for  laying  an  embargo,  of  the  passage  of  which,  the 
collector  of  the  port  had  just  received  information.  It  ap- 
peared in  evidence,  that  the  pilot  of  the  ship  bad  heard  of 
the  embargo  when  he  took  charge  of  her ;  but  there  was  no 
evidence  that  its  existence  was  known  either  to  the  owners, 
(the  assured,)  or  to  the  master.  The  plaintiffs  abandoned,  as 
for  a  total  loss,  assigning  the  detention  and  the  embargo  as 
the  ground  of  the  abandonment ;  and,  among  other  objec- 
tions to  their  recovery,  the  fact,  that  the  voyage  was  begun 
with  a  knowledge  of  its  being  illegal  and  prohibited,  was  re- 
lied on  as  conclusive.  The  court,  however,  (the  Supreme 
Court  of  New- York,)  were  of  opinion,  that  the  objection 
could  not  prevail,  and  in  delivering  their  judgment,  Thomp- 
son, J.,  said — "  The  policy  was  effected  on  the  18th  of  De- 
cember, 1807,  on  the  vessel  at  and  from  New- York  to  Ha- 
vana. The  risk  had  accordingly  commenced  before  the 
passage  of  the  act,"  (laying  the  embargo,)  "and  the  defendants' 
right  to  the  premium  had  been  fixed.  The  rumor,  on  the 
morning  the  ship  sailed,  of  an  embargo  having  taken  plaoe^ 
as  stated  by  the  pilot,  was  too  vague  and  uncertain  to  ba 
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obligatory  upon  the  plaintiffs,  so  as  to  subject  them  to  thb 
consequences  of  an  intentional  violation  of  the  embargo, 
which  would  have  been  a  criminal  act.  Another  conclusive 
answer  to  the  objection  is,  that  the  plaintiffs  are  not  charge^ 
able  with  any  information  which  the  pilot  might  have  on  this 
subject.  He  was  not  such  an  agent  as  to  make  his  acts  the  acti 
of  the  assured.  He  was  only  employed  for  the  specific  pur- 
pose of  conducting  the  vessel  out  to  sea,  and  had  no  control 
or  direction  as  to  the  time  of  sailing.  This  belonged  to  the 
master  or  owners,  and  there  is  no  evidence  of  any  know- 
ledge  of  the  embargo  being  brought  home  to  either  of  them." 
It  was  not  denied,  in  this  case,  by  the  counsel*  for  the  plain- 
tiff, and  it  was  necessarily  implied  in  the  reasoning  of  the 
court,  that,  had  the  assured  or  the  master  been  chargeable 
with  a  knowledge  of  the  embargo,  prior  to  the  sailing  of  the 
vessel,  so  as  to  have  rendered  the  breach  of  it  at  the  com* 
mencement  of  the  voyage  a  voluntary  act,  the  underwri- 
ters would  have  been  discharged. 

Odlin  V.  The  Ins.  Co.  of  Pennsylvania,  (2  Wash.  €.  C. 
R.  312.)  The  principal  question  in  this  case  was,  whether 
the  embargo,  laid  by  Congress  in  December,  1807,  was  a 
a  peril  covered  by  the  policy,  both  the  insurers  and  the  as- 
sured being  citizens  of  the  United  States ;  but  in  the  course 
of  his  elaborate  opinion,  Mr.  J.  Washington  distinctly  states, 
ttat  a  contract  of  insurance  made,  pending  the  existence  of 
an  embargo  on  a  voyage  that  it  prohibits,  is  clearly  void,  (p. 
812,)  unless  it  appears  that  the  contract  was  not  to  be  per* 
fom^  until  the  restraint  should  be  removed ;  and  he  also 
admits,  that,  should  the  vessel  commence  her  voyage  in  vio- 
lation  of  an  embargo,  the  assured  would  certainly  lose  the 
benefit  of  his  policy.    (P.  320.) 


Note  X. 

P.  356,  i  44.  All  the  cases  of  any  importance,  relative 
to  an  interdiction  of  trade,  as  affecting  the  policy,  have  been 
fufficiently  stated  in  the  text,  with  the  exception  of  the  two 
following — 

Johnston  ^  others  v.  Sutton^  {Doug.  263.)     An  act  of 
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Parliament  prohibited  all  commerce  with  certain  British  co- 
lonies, and  among  others,  the  province  of  New- York,  under 
the  penalty  of  the  confiscation  of  the  vessel  and  cargo;  but  the 
law  excepted  ships  laden  with  provisions  for  the  use  of  his 
majesty's  troops,  and  when  the  voyage  and  goods  were  speci- 
fied  in  a  license  duly  obtained  ;  and  the  defence  of  the  un- 
derwriters in  this  case,  turned  upon  the  construction  of  this 
act.  The  policy  was  on  goods  on  board  the  ship  Venus, 
at  and  from  London  to  New- York.  The  ship  cleared  for 
Halifax  and  New- York.  She  had  provisions  on  board, 
which  she  had  a  license  to  carry  to  New- York ;  but  one 
half  of  the  cargo,  including  the  goods  which  were  the  sub- 
ject of  the  policy,  was  not  licensed ;  but  the  exportation, 
it  was  supposed,  could  be  justified  under  a  proclamation  of 
the  commander-in-chief  of  New- York,  allowing  the  entry 
into  that  port  of  unlicensed  goods.  It  was  admitted,  how- 
ever, that  this  proclamation,  as  issued  without  any  authori- 
ty from  the  net  of  Parliament,  was  illegal,  'i  he  ship,  on 
her  passage  to  New- York,  was  captured  by  an  American 
privateer.  On  the  trial,  the  plaintiff  obtained  a  verdict, 
which  the  Court  of  King's  Bench  set  aside,  as  contrary  to 
law.  In  delivering  their  judgment.  Lord  Mansfield  said — 
**  The  whole  of  the  plaintiffs  case  goes  on  an  established 
proctice,  directly  against  an  act  of  parliament.  If  the  de« 
fendant  did  not  know  that  the  goods  were  unlicensed,  the 
objection  is  fair  as  between  the  parties.  If  he  did,  he  would 
not  deserve  to  be  favored.  But,  however  that  may  be,  it 
was  illegal  to  send  the  goods  to  New- York,  and  in  pari  de* 
licfOj  potior  est  conditio  defendentisJ^ 

Mr.  Phillips,  (I  PhU.  87,)  refers  to  this  cose,  as  showing 
that,  "  although  the  troops  of  the  country  to  which  the  as- 
sured belongs,  have  possession  of  an  enemy's  port,  it  is  not 
lawful  to  make  a  voyage  thither,  without  the  sanction  of 
his  government,  and  insurance  on  ship  and  goods  for  such 
a  voyage,  is  ineffectual ;"  but  certainly,  the  decision  neither 
establishes,  nor  in  any  manner  countenances,  these  posi- 
tions. The  voyage  was  rendered  illegal,  solely  by  thie  spe- 
cial provisions  of  an  act  of  Parliament ;  otherwise,  as  the 
port  of  destination,  although  in  an  enemy's  country,  was  in 
the  actual  and  known  possession  of  British  troops,  it  would, 
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unquestionably,  have  been  lawful.    Vide  Atkinson  v.  Abboitj 
antCj  Note  IL 

Russell  V.  Degrandy  (15  Mass.  35.)  This  was  an  action 
by  the  insurer,  for  the  recovery  of  two  promissory  notes, 
the  consideration  of  which  was  the  premium  on  a  policy  of 
insurance.  The  insurance,  as  expressed  in  the  policy,  was 
from  Boston  to  the  port  of  discharge,  in  Europe ;  but  at  the 
foot  of  the  policy,  there  was  a  memorandum,  "  that  no  ex- 
ception was  to  be  taken  on  account  of  ports  interdicted  by 
the  laws  of  the  United  States." 

A  statute  of  the  United  States,  passed  in  June,  1809,  was 
in  force  at  the  time  of  the  execution  of  the  policy,  which 
prohibited  all  American  vessels  from  going  to  any  port  in 
Prance  or  England ;  and  on  the  trial,  it  was  proved,  by 
parol  evidence,  that  the  voyage  insured  was  intended  to  be 
for  France,  and  that  this  was  fully  understood  by  the  under- 
writers, when  the  policy  was  effected.  The  vessel  sailed 
for,  and  arrived  at,  a  French  port.  The  jury,  under  the 
direction  of  the  presiding  judge,  found  a  verdict  for  the  de- 
fendant. 

The  counsel  for  the  plaintiffs  moved  for  a  new  trial,  and 
endeavored  to  sustain  the  motion,  upon  two  grounds  : — 
Ist.  That  parol  evidence  ought  not  to  have  been  received, 
to  show  that  the  voyage  intended  was  different  from  that 
expressed  in  the  policy ;  and  2d.  That,  admitting  the  voy- 
age to  have  been  illegal,  still  the  defence  was  inadmissible. 
That  the  giving  of  the  promissoiy  notes  was  tantamount  to 
a  payment  of  the  premium,  and  consequently,  the  defence 
was  equivalent  to  a  demand  to  have  it  paid  back  again,  con- 
trary to  the  established  rule,  that  the  consideration  of  an 
illegal  contract,  once  paid,  is  never  recoverable.  But  the 
Supreme  Court  of  Massachusetts  denied  the  motion,  and  in 
reply  to  the  first  position  relied  on,  in  its  support,  Parker, 
C.  J.,  in  delivering  their  opinion,  said — "  We  think  there  is 
no  doubt,  that  the  contract  between  the  underwriters  and 
the  assured,  in  this  case,  is  illegal,  and  that  the  parol  evi- 
dence was  rightly  admitted  to  prove  it.  The  evidence 
does  not  contradict  the  policy,  for  it  does  not  show  that  a 
voyage  was  contemplated,  different  from  that  which  was 
insured.  The  insurance  was  to  any  port  in  Europe,  and 
the  memorandum  goes  to  include  voyages  prohibited  by 
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the  law  of  the  United  States.  The  evidence  went  to  show 
what  port  was  actually  intended  by  the  parties,  and  that 
proves  to  be  an  interdicted  port.  If  such  evidence  is  not  ad- 
missible, parties  can  always  control  the  laws  by  the  terms 
of  their  contract,  and  in  order  to  defeat  an  illegal  contract 
it  would  be  necessary  that  the  parties  should  be  weak 
enough  to  expose  the  illegality  in  the  instrument  they  adopt 
for  their  security."  In  reply  to  the  second  position,  the 
Chief  Justice  remarked : — "  That  to  give  effect  to  the  sug- 
gestion contended  for,  would  be  to  value  the  forms  more 
than  the  substance  of  the  law.  That,  although,  in  many 
cases,  the  underwriters  are  precluded  from  denying  that  they 
have  received  the  premium,  yet  when  they  sue  for  the  pre- 
mium upon  a  note  which  has  reference  to  the  policy,  the 
insured  has  always  been  let  in  to  prove  any  facts,  which 
destroy  their  right  to  recover,  such  as  that  the  risk  never 
commenced,  or  that  the  vessel  was  unsea worthy ;  that  the 
plaintiff  was  demanding  the  price  of  an  unlawful  contract, 
and  could  not  by  a  fiction  consider  the  defendant  as  seeking 
to  recover  that  price  back,  as  if  it  had  once  been  paid.  The 
rule  of  law  was  universal  in  its  operation,  that  no  person 
shall,  by  the  aid  of  a  court  of  justice,  obtain  the  fruits  of  an 
unlawful  bargain,  and  this  rule  was  a  complete  bar  to  the 
plaintiff's  recovery." 

I  remark  upon  this  case,  that  even  had  the  parol  evidence 
contradicted  the  policy,  it  would  not,  for  that  reason,  have 
been  inadmissible.  When  the  object  of  such  evidence  is  to 
show  that  the  real  contract  was  illegal,  it  is  not  to  be  exclu- 
ded, by  the  form,  which  the  parties  have  given  to  their  agree- 
ment, in  order  to  disguise  or  conceal  their  intentions. 

It  may  also,  be  reasonably  doubted,  whether,  in  this  case, 
any  parol  evidence  was  necessary ;  whether  the  memoran- 
dum at  the  foot  of  the  policy,  was  not  sufficient  to  render 
the  contract  void  upon  its  face.  It  was  a  stipulation,  that 
the  vessel  might  go  to  a  prohibited  port,  without  prejudice 
to  the  insurance,  and  the  contract,  therefore,  by  its  terms, 
was  meant  to  cover  the  risks  of  an  illegal  trade.  It  is  trae, 
the  assured  were  not  bound  to  send  the  ship  to  a  prohibited 
port ;  they  had  only  an  election  to  do  so,  but  the  contract 
was  entire,  at  an  undivided  premium,  and  for  an  integral 
^ylLge,  and  of  this  entire  contract,  the  election  given  by 
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the  memorandum,  which  was  clearly  illegal  and  void,  was 
an  essential  part  The  conclusion  seems  inevitable,  that  this 
partial  illegality  avoided  the  whole  agreement. 


Note  XI, 


P.  358,  §  47.  The  Betty,  Cathcart,  (I  Rob.  Ad.  R.  220.) 
The  principles  that  ought  to  govern  an  enlightened  and  hu- 
mane judge  in  the  construction  and  application  of  the  laws 
of  revenue  and  trade,  were  stated,  in  this  case,  by  Sir  Wil- 
liam Scott,  with  his  usual  felicity  of  language,  and  applied 
with  that  sure  moral  discrimination  that  pervades  and  cha- 
racterizes all  his  decisions.  '^  The  revenue  and  navigation 
laws  (he  observed)  are  certainly  to  be  construed  and  applied 
with  great  exactness.  They  are  framed  for  the  security  of 
great  national  interests ;  and  the  effect  of  such  laws,  founded 
on  great  purposes  of  public  policy,  must  not  be  weakened 
by  a  minute  tenderness  of  particular  hardships.  At  the 
same  time  it  is  not  to  be  said  that  they  are  not  subject  to  all 
considerations  of  rational  equity :  cases  of  unavoidable  acci- 
dent, unavoidable  necessity,  or  the  like,  where  the  party 
could  not  act  otherwise  than  he  did,  or  has  acted,  at  least, 
for  the  best,  must  be  considered  in  this  system  of  laws,  just 
as  in  other  systems.  Laws  that  would  not  admit  an  equita- 
ble construction  to  be  applied  to  the  unavoidable  misfortunes 
and  necessities  of  men,  or  to  the  exercise  of  a  fair  discretion 
under  difficulties,  could  not  be  laws  for  human  societies. 
The  court,  therefore,  will  not  deem  it  a  departure  from  the 
duty  of  legal  interpretation,  in  such  cases,  to  give  a  fair  at- 
tention to  considerations  of  this  nature."  In  the  particular 
case  the  ship  had  been  condemned  by  the  Vice  Admiralty 
Court,  Jamaica,  for  a  breach  of  the  navigation  acts,  and  the 
material  facts,  as  they  appeared  in  evidence,  were  these : 
The  ship,  which  was  originally  British,  and  properly  docu- 
mented as  such,  had  been  captured  by  the  French,  and  taken 
into  the  port  of  Charleston,  South  Carolina.  The  District 
Court  of  the  United  States,  there  setting,  upon  a  claim  in- 
terposed by  the  British  Consul,  determined  that  the  capture 
Hjiyi  unlawful^  as  made  in  violation  of  the  neutrality  of  the 
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United  States,  and  restored  the  ship.    The  captors  i^ipealed 
from  this  sentence,  and  it  was  then  agreed,  in  order  to  save  the 
vessel  from  destruction,  by  rotting  in  harbor,  during  the  pen- 
dency of  the  appeal,  that  she  should  be  sold,  and  the  pro- 
ceeds be  brought  into  court,  to  abide  the  final  event  of  the 
suit.    She  was  purchased  by  a  Mr.  Penman,  an  American 
merchant,  on  account  of  her  onginal  owners,  should  they 
elect  to  take  her  ;  if  not,  on  account  of  his  own  London  cor- 
respondents.   The  original  owners,  however,  ratified  the 
purchase,  and  accepted  the  vessel.    Penman,  being  unable 
to  obtain,  from  the  French  Consul,  the  ship's  register  and 
other  documents,  sent  her  to  Jamaica,  with  the  intention  that 
she  should  there  take  convoy  to  Great  Britain,  and  to  be  then 
delivered  to  the  British  owners ;  but  with  no  other  evidence 
of  her  British  character,  than  a  certificate  from  the  British 
Consul,  stating  the  preceding  facts,  and  affirming  that  the 
ship  was,  and  continued  to  be,  a  British  bottom.    The  Vice- 
Admiralty  Court  at  Jamaica,  however,  condemned  her,  upon 
the  ground,  that  as  she  had  no  register,  she  could  not  be  re- 
garded as  a  British  ship ;  and  consequently,  by  proceeding 
to  the  West  Indies  with  a  cargo,  was  engaged  in  a  trade 
prohibited  by  the   navigation  acts.    After  dwelling  upon 
the  favorable  circumstances  of  the  case,  as  evincing  the 
good  faith  of  the  transaction,  and  the  reality  of  the  necessity 
under  which  the  American  purchaser  acted.   Sir  William 
Scott  remarked,  in  reply  to  the  objection,  that  the  purchaser 
had  so  acted,  without  any  authority  from  the  owners,  or  his 
own  correspondents,  that  the  court,  in  such  a  case,  would 
presume,  that  he  conceived  himself  to  possess,  and  actually 
did  possess,  the  requisite  authority,  and  would  be  inclined 
to  presume  every  fact,  not  directly  contradicted  by  the  evi- 
dence ;  and  he  concluded  his  eliaborate  opinion,  with  these 
striking  observations  :  "  To  all  these  considerations  I  am  to 
add,  that  the  foreign  merchant,  in  this  case,  will  be  the  suf- 
ferer, if  the  condemnation  is  sustained.    The  original  own- 
ers will  be  secured  by  the  proceeds  of  sale  remaining  in  the 
American  Court.    Looking  to  the  motives  under  which  the 
American  merchant  acted,  and  to  the  authority  by  which 
his  conduct  was  directed,  and  making  some  allowance  for 
his  ignorance  of  British  law,  I  think  it  reasonable  to  be 
content  with  less  circumspection,  and  less  regularityi  thin 
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might  be  required  ttota  other  parties,  and  under  other  eir- 
cumstances.  I  shall,  therefore,  reverse  the  sentence."  Ou 
an  appeal  to  the  High  Court  of  Delegates,  the  setit^nce  of 
reversal  was  confirmed. 


Note  XII. 

P.  362,  §  61.  Ocean  Ins.  Co.  v.  PoUeys,  (13  Pet.  167.) 
The  facts  of  the  case  ate  sufficiently  stated  in  the  text, 
but  it  seems  proper  to  transcribe  that  portion  of  the 
opinion  of  Mr.  J.  Story,  to  which  the  text  refers. — "The 
objection  to  the  legality  of  the  insurance,  (he  observed^) 
was  founded  on  the  27th  section  of  the  ship  registry  act  ik 
1792,  ch.  26,  which  declares,  that  if  any  certificate  of  regis- 
try or  record,  shall  be  fraudulently  or  otherwise  used  fdr 
any  ship  or  vessel,  not  then  actually  entitled  to  the  benefit 
thereof,  according  to  the  true  intent  of  this  act,  such  ship 
or  vessel  shall  be  forfeited  to  the  United  States,  with  her 
tackle,  apparel,  and  furniture.  The  objection,  then,  as  in- 
sisted on  by  the  counsel  for  the  insurance  company  em- 
braced two  distinct  propositions.  The  first  was,  thai  the 
schooner  was  sailing  on  the  voyage  under  circumstances 
which  rendered  her  liable  to  forfeiture.  The  second  wnA, 
that  the  policy  on  her  was,  therefore,  void.  Now  the  fiist 
might  have  been  most  fully  admitted  by  the  court,  and  y«t 
the  second  have  been  denied,  upon  the  ground,  that  the  po- 
licy was  a  lawful  contract  in  itself,  and  only  remotely  con- 
nected with  the  illegal  use  of  the  certificate  of  registry,  and 
in  no  respect  designed  to  aid,  assist,  or  advance  any  such 
illegal  purpose.  We  all  know  that  there  are  cases  where  a 
contract  may  be  valid  notwithstanding  it  is  connected  with 
an  independent  illegal  transaction,  which,  however,  it  is  not 
designed  to  aid  or  promote.  The  case  of  Armstrong  if. 
Toler^  (11  Wheat.  268,)  presented  a  question  of  this  sort, 
and  it  was  decided  in  favor  of  such  a  contract.  But  cases 
might  easily  be  put,  where  the  doctrine  would  admit  of  a 
more  simple  and  easy  illustration.  Suppoto  the  brig  had 
been  repaired  in  port,  and  the  shipwrights  had  known  the 
circumstances,  under  which  she  had  obtained  the  new  cer* 
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tificate  of  legistry^  would  they,  in  coosequence  of  such 
knowledge  alone,  have  lost  their  title  to  recover  for  their 
own  work  and  labor  ?  Suppose  a  vessel  had  been  actually 
forfeited  by  some  antecedent  illegal  act,  are  all  contracts 
for  her  future  employment  void,  although  there  is  no  ille- 
gal object  in  view,  and  the  forfeiture  may  never  be  en« 
forced?" 


Note  XHI. 


P.  373,  i  61.  I  have  intentionally  omitted  to  refer  in  the 
text,  to  the  decisions  under  the  convoy  act,  43  Geo.  IIL  c.  67. 
The  act,  like  all  similar  laws,  was  temporary,  and  the  de- 
cisions under  it,  turn  solely  on  the  construction  of  its  par- 
ticular terms,  and  do  not  establish  or  illustrate  any  general 
principle.  The  cases  quoted  by  Mr.  Phillips  are,  Ingham  v. 
A/s;new,  (15  East,  517.)  Wainkouse  v.  Cowie,  (4  Taunt. 
178.)  Wake  v.  Attj/,  (4  Taunt.  178.)  Darby  v.  Newton, 
(2  Marsh.  R.  263.)  Metcalf  v.  Parry,  (4  Camp.  123,)  and 
Carstairs  v.  Alnutt,  (3  Camp.  497.)  The  decisions  of  C. 
J.  Gibbs,  and  of  Lord  Ellen  borough,  to  which  Mr.  Phillips 
refers,  as  showing,  that  to  avoid  the  policy  upon  the  ground, 
that  the  vessel  had  sailed  without  convoy,  it  is  necessary, 
in  all  cases,  to  prove  the  instrumentality  or  direct  privity 
of  the  assured,  were  founded  on  the  express  words  of  the 
4th  section  of  the  statute,  declaring  that  all  insurances  upon 
the  property  of  a  person  interested  in  the  ship  or  cargo, 
who  shall  have  directed,  or  have  been  any  way  privy  to, 
or  instrumental  in  causing  su-^ii  ship  or  vessel  to  sail 
without  convoy,  <S6c.,  shall  be  luiU  and  void.  It  is  pro- 
per to  mention  this,  as  it  i&»  far  from  being  universally 
true,  that  in  order  to  avoid  an  insurance  upon  a  prohibi- 
ted voyage,  the  privity  of  the  assured  is  necessary  to  be 
shown. 

The  cases  collected  by  Mr.  Phillips,  under  the  registry 
acts,  do  not  properly  belong  to  the  present  head.  Although 
the  insurer  is  not  liable  for  a  loss  resulting  from  the  want  of 
a  register,  where  the  facts  have  not  been  communicated,  and 
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the  risk  assumed ;  yet  an  insurance  upon  an  unregistered 
vessel  is  never  wholly  void,  where  there  has  been  no  war- 
ranty, or  representation  of  her  neutral  character,  and  in 
these  cases  it  is  the  breach  of  the  warranty  or  representation, 
not  the  illegality  of  the  voy;  ge,  that  discharges  the  insurer. 
In  what  cases  the  productron  of  a  register  is  necessary,  as 
evidence  of  the  title  of  the  assured,  and  how  far  it  is  con- 
clusive as  such,  are  questions  that  will  hereafter  be  con- 
sidered. 


ILLEGAL  INSURANCES. 

ENEMY'S    PROPERTY. 

LECTURE  IV. 
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plation of  war— ^  20.  When  goods  shipped  from  an  enemy*s  country  to  a  neutral, 
what  proof  and  circumstances  are  necessary  to  vest  the  property  in  the  consignee 
— i  21.  Rules  apply  when  shipment  made  in  time  of  peace,  but  shipper  becomes 
an  enemy  before  the  termination  of  the  voyage—^  22.  Case  in  illustration,  cited 
in  the  Aurora—^  23.  Second  case.  The  Aurora—^  24.  Case  in  the  Supreme 
Court  of  the  United  States— The  Francis—^  85.  The  Venus,  Supreme  Court  of 
tlia  United  States—^  26.  Enemy's  goods  cannot  be  transforred  to  a  neutral  dur- 
klf  the  voyage—^  27.  Rule  difiem  from  that  of  tha  common  law— Its  grounds 
and  reasons—^  28.  Rule  extends  to  a  transfer  in  contemplation  of  war— ^  89. 
wlitn  transfer  void,  insurance  void— ^  80.  Biception  from  general  role  that  owner- 
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thip  cannot  be  changed  in  transitu — Stoppage  in  trantitu-^^  31.  InsolTency 
the  only  leg«l  ground  of  exerdae  of  a  right  of  atoppage  in  tranMitu — CaMa  in 
iUuatration— The  Cooatantia— ^  32.  Where  the  title  ia  revealed  in  a  ehipper 
by  a  ■toppage  in  transilUy  it  cannot  be  tranaferred  during  the  voyag»— ^  33. 
Another  exception  from  general  rule— The  Cousine  Marianne —  ^  31.  Tha 
hostile  character  of  a  shipper  cannot  be  changed  by  a  change  of  his  na- 
tional character—^  35.  Caae  in  illnstration— The  Danckebaar  Africaan-4  36. 
Remarks  on  the  preceding  caae— ^  37.  National  character  of  territory  when 
shipment  made— ^  38.  Caae  in  illoatration— The  Fama— ^  39.  Military  occspa- 
tion  of  territory— its  effect—^  40.  Case  in  illustration— The  B«>lletta— ^  41.  Case 
in  K.  B.— Hagedom  v.  Bell— ^  42.  National  character  changed  by  an  entire  con- 
quest of  a  territory—^  43.  Neutral  character  may  be  changed  in  lroiin/«— Suffi- 
cient if  properly  hostile  at  time  of  capture—^  44.  These  rules  established  by  the 
deciMon  of  Sir  William  Scott  in  the  Boedes  Lust—^  46.  Effect  of  subsequent 
hostilities  upon  a  prior  insurance-^  16.  Transfer  of  an  enemy's  vessel  during  a 
war— ^  47.  Sale  must  be  absolute  and  unconditional—^  48.  Transfer  invalid 
where  vessel  continues  to  be  employed  in  enemy's  commerce—^  49.  Sale  of  an 
enemy's  ship  of  war  in  a  neutral  [Sort,  when  invalid—^  50.  Other  cases  in  which 
circumstances  impose  a  hostile  character—^  51.  Ship  sailing  under  flag  and  pass 
of  enemy— ^  52.  Exception  as  to  goods— ^  53.  Trade  confined  to  subjects  of  ene- 
my considered  hostile—^  54.  Also  goods  the  produce  of  an  estate  in  a  territory  of 
an  enemy— ^  55.  Vesael  engaged  in  the  aervice  of  the  enemy  deemed  enemy's 
property—^  56.  Vessel  employed  as  a  transport—^  57.  Ignorance  of  owner  or 
master  no  defence — Case  in  illustration— The  Orozembo— ^  58.  Nor  that  the 
military  peraons  transported,  are  not  to  be  engaged  in  immediate  service—^  59. 
Rule  extends  to  vessels  employed  in  conveying  despatches—^  60.  Sir  William 
Scott's  vindication  of  the  rule — ^  61.  Despatches  to  or  from  an  ambassador  in  a 
neutral  country,  exception  from  the  rule. 


The  second  general  division  of  the  present  sub- 
ject embraces  insurances  in  contravention  of  the 
belligerent  rights  of  the  state,  within  whose  juris- 
diction they  are  effected. 

§  1.  Every  insurance  upon  property  liable  to 
confiscation,  as  prize  of  war,  by  the  government  of 
the  country  to  which  the  insurer  belongs,  is,  of  ne- 
cessity, invalid,  substantially,  for  the  same  reasons, 
that  apply  to  the  cases  we  have  already  considered. 
The  direct  tendency  of  the  contract  is  to  encourage 
a  commerce,  or  tempt  to  the  commission  of  acts, 
that  the  government,  by  the  declaration  of  war,  has 
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interdicted,  and,  by  its  prosecation,  seeks  to  sup- 
press. Nor,  with  the  probable  exception  of  a  few 
cases,  is  the  actual  seizure  or  condemnation  of  the 
property  insured,  necessary  in  order  to  exonerate 
the  insurer.  When  an  illegality,  that  is,  in  itself, 
a  substantive  cause  of  condemnation,  exists,  at  the 
inception  of  the  risks,  it  renders  the  contract  void 
in  its  origin.  When  it  arises,  in  the  course  of  the 
voyage,  and  increases,  permanently,  the  subsequent 
risks,  it  avoids  the  contract  from  the  time  that  it  oc- 
curs ;  but  where  the  illegal  acts,  that  expose  the 
property  to  condemnation,  are  transitory  in  their 
nature,  and  do  not  enhance  the  subsequent  risks, 
it  is  probable,  that,  unless  they  prove  the  immedi- 
ate occasion  of  a  loss,  they  would  not  be  held  to 
vary  the  obligations  of  the  contract.  The  several 
cases  to  which  these  observations  apply  will  here- 
after be  distinctly  stated,  and  the  important  ques- 
tion, whether  the  contract  is  not,  in  some  cases, 
illegal  and  void,  even  when  the  property  insured  is 
not  liable  to  confiscation,  will  also  be  considered. 
§  2.  Although  the  insurer  is  never  liable  for  a 
loss  resulting  from  the  confiscation  by  his  own  go- 
vernment of  the  property  insured,  we  are  not  to  in- 
fer that  he  may  not  assume  the  risk  of  an  inciden- 
tal loss,  resulting  from  the  acts  of  his  own  govern- 
ment, even  in  the  just  exercise  of  its  belligerent 
rights.  When  the  capture  was  wholly  unlawful, 
and  the  property  on  that  ground  restored,  the  lia- 
bility of  the  insurer  will  not  be  doubted  ;  but  it  will 
be  seen,  hereafter,  that  there  are  numerous  cases 
in  which,  although  the  original  capturetwas  per- 
fectly lawful,  yet  the  ship,  or  goods  insured,  being 
innocent,  and  the  conduct  of  the  owner  and  his 
agents  unimpeached,  the  insurer  is  responsible  for 
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an  incidental  loss,  even  nnder  the  general  terms  of 
the  policy. 

§  3.  An  inquiry  into  the  validity  of  an  insurance, 
as  affected  by  the  laws  of  war,  is  evidently  an  in- 
quiry into  the  causes  by  which  the  property  insured, 
by  the  operation  of  those  laws,  may  be  rendered 
liable  to  condemnation.  The  subject  is,  therefore, 
co-extensive  with  the  law  of  capture,  and  the  doc- 
trine of  prize.  Its  full  elucidation  would  require 
an  ample  volume,  and  would  be  wholly  inconsistent 
with  the  limits  I  am  bound  to  observe.  Yet,  from 
a  conviction  of  its  real  importance,  and  permanent 
utility,  I  shall  treat  the  subject  more  systematically 
and  fully  than  preceding  writers  on  insurance  have 
deemed  to  be  necessary. 

§  4.  During  a  war,  the  property  insured  must  be- 
long either,  (1,)  to  alien  enemies ;  (2,)  the  subjects  of 
the  belligerent  country,  where  the  insurance  is 
made,  or  of  its  allies  ;  or,  (3,)  to  those  of  a  neutral 
power,  and  the  causes  of  condemnation  will  be  found 
to  vary  according  to  the  national  character  of  the 
property.  The  subject  will,  therefore,  be  distri- 
buted and  considered  under  the  following  heads : 

I.  Of  enemies'  property,  considered  as  an  object 
of  capture. 

II.  Of  the  liability  to  capture  of  the  property  of 
the  subjects  of  the  belligerent  state,  and  of  its 
allies. 

III.  And  lastly,  of  the  liability  to  capture  of  neu- 
tral property. 

§5.  1.  Of  enemies^  property. 

By  the  law  of  nations,  when  two  powers  are  at 
war,  they  have  a  right  to  make  prize  of  the  ships, 
goods,  and  effects  of  each  other,  and  of  the  subjects 
of  each  other,  upon  the  high  seas.     Whatever 
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bears  the  character  of  enemies'  property,  with. a 
few  exceptions,  to  be  hereafter  noticed,  if  found 
upon  the  ocean,  is  thus  liable  to  capture. (a)  Hence, 
by  the  undivided  testimony  of  foreign  jurists,  the 
rule  has  obtained  from  the  earliest  period,  that  an 
insurance  made  in  a  belligerent  country,  upon  the 
property  of  the  subjects  of  an  opposite  belligerent, 
is  void  ;  and  this  rule  is  now  sanctioned  by  legisla- 
tive or  judicial  adoption  in  every  country  of  Europe, 
with  the  exception,  according  to  Benecke,  of  Den- 
mark and  Holland.(&) 

§  6.  The  policy,  and  even  the  necessity,  of 
prohibiting  such  insurances,  seems  apparent. 
The  main  object  of  a  war,  especially  in  modern 
times,  is  to  cripple  the  power  and  exhaust  the  re- 
sources of  the  enemy,  by  the  destruction  of  his 
commerce ;  and  this  object,  the  allowance  of  insu- 
rances upon  an  enemy's  property,  by  its  immediate 
operation,  counteracts,  and  when  extensively  prac- 
ticed, is  certain  to  defeat.  The  naval  hostilities  of 
the  state,  by  which  such  insurances  are  permitted 
and  enforced,  are  directed,  not  against  the  enemy, 
but  against  its  own  subjects,  and  it  is  by  them  alone 
that  its  successes — which  the  enemy,  secure  of  an 
indemnity,  derides — are  felt  and  deplored.  Nor 
are  these  the  only  mischiefs  that  such  insurances 
tend  to  produce.  The  whole  body  of  the  insurers 
become,  in  their  hearts,  the  enemies  of  their  own 
government.  They  are  under  a  constant  and  pow- 
erful temptation  to  save  themselves  from  ruin,  by 
giving  intelligence  to  the  enemy — and  this  tempta- 


(a)  Report  of  1753,  in  answer  to  Prussian  memorial,  made  by  Sir  G. 
Lee,  Sir  Dudley  Ryder,  and  Lord  Mansfield.  (  Wheat,  on  Capt,  Appen.  317.) 
(ft)  Note  L 
VOL.  I.  53 
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lion  to  violate  thoir  allegiance,  and  betray  their 
country,  we  may  bo  sure,  will  not  always  be  re- 
sis  ted. 

§  7.  Emerigon,  yielding  to  the  arguments,  and 
apparently,  catching  a  portion  of  the  enthusiasm, 
of  the  Abbe  Mably,  expresses  an  earnest  desire,  that 
the  laws  of  war  may  be  so  far  modified,  or  changed, 
as  to  admit,  daring  a  war,  an  entire  freedom  of 
commercial  intercourse,  even  between  the  subjects 
of  the  belligerent  powers ;  nor  is  it  possible  to 
deny,  that  the  interests  and  happiness  of  the  human 
race  would  be  greatly  promoted  by  the  adoption  of 
these  philanthropic  views ;  but  it  unfortunately 
happens,  that  the  reasons,  by  which  they  are  sup- 
ported, apply,  with  nearly  an  equal  force,  to  every 
form  of  hostilities  that  nations  can  adopt.  And  hence 
there  is  little  reason  to  expect  that  the  visions  of 
Mably,  and  the  hopes  of  Emerigon,  will  ever  be 
realized,  until  war  itself  shall  he  abolished.{a) 

§  8.  In  England,  the  illegality  of  an  insurance 
npon  enemies'  property  does  not  rest  solely  upon 
the  recognition,  by  the  municipal  law,  of  the  prin- 
ciple of  the  law  of  nations.  It  is  an  ancient  and 
established  doctrine  of  the  common  law,  that  all 
trading  with  the  enemy — of  which  the  insurance  of 
his  property  may  well  be  regarded  as  a  particular 
form — is  highly  criminal,  and  that  all  contracts 
made  with  an  alien  enemy,  during  a  war,  with  a 
few  necessary  exceptions,  not  embracing  insurance, 
are  illegal  and  void.(*)     Adopting  the  forcible  and 


(a)  Emerig.  c.  4, }  9.     Mably  Droit  Public,  &c.,  c.  12,  p.  308. 
(5)  The  exception  embraces  only  such  contracts  as  arise  out  of  a  pal- 
pable necessity,  created  by  the  war  itself,  and  which,  in  their  nature,  aw 
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well  considered  language  of  an  eminent  judge,  "  no 
principle  of  national  or  municipal  law  is  better 
settled  than  that  all  contracts  made  with  an  enemy 
daring  war  are  utterly  void,  and  the  principle  has 
grown  hoary  under  the  reverent  respect  of  centu- 
ries."(«) 

§  9.  Such  having  always  been  the  state  of  the 
law,  it  is  certainly  a  remarkable  fact,  that  insurances 
upon  enemies'  property  were,  during  a  long  period 
of  time,  extensively  practised  in  England,  and 
were,  not  only  not  discouraged,  but  countenanced, 
and  in  effect,  sanctioned  by  the  courts.  Lord 
Mansfield,  who,  during  a  large  portion  of  this  pe- 
riod, presided  in  the  King's  Bench,  could  never  be 
brought  distinctly  to  affirm,  that  such  insurances 
were  lawful ;  but  he  earnestly  defended  them  upon 
the  ground  of  expediency,  and  so  great  were  his 
influence  and  authority,  that  during  his  judicial 
reign,  this  objection  of  illegality  was  seldom  raised 
by  the  insurers.  The  defence  was  branded  as  dis- 
honorable, and  every  attempt  to  introduce  it,  was 
sure  trfbe  evaded  and  defeated.  Hence,  for  many 
years,  the  opinion  seems  to  have  prevailed,  that  in- 
surances upon  enemies'  property  were  not  unlawful ; 
and  although  Parliament,  not  adopting  those  views 


war  contracts.  Chancellor  Kent  seems  to  incline  to  the  opinion,  that  a 
ransom  bill  is  the  solitary  instance,  in  which  a  private  contract  with  an 
enemy  is  valid  by  the  law  of  nations,  (16  Johns.  461.)  But  the  case  of 
Antoine  v.  Morshead,  (6  Taunt.  237,)  establishes  anotlier  exception. 
It  was  there  held,  that  a  bill  of  exchange,  drawn  upon  England,  by  a  Brit- 
ish prisoner  in  France,  for  his  own  subsistence,  and  endorsed  to  an  alien 
enemy,  was  a  valid  contract  in  favor  of  the  latter,  which  on  the  return  of 
peace  he  was  allowed  to  enforce.  The  exception  was,  however,  admitted 
on  the  sole  ground  of  the  necessity  created  by  the  war,  for  afibrding  sub- 
siatence  to  the  prisoner. 

(a)  Mr.  Justice  Story.    The  Emulous,  (1  GaU.  591.) 
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of  public  policy^  by  which  Lord  Mansfield  was 
governed)  prohibited  such  insurances  under  heavy 
penalties^  by  temporary  acts^  the  argument  in 
favor  of  their  general  legality,  it  was  plausibly  cod- 
tended,  far  from  being  impaired,  was  strengthened, 
by  the  passage  of  these  laws,  which  it  was  insisted 
ought  to  be  construed  as  a  legislative  admission  of 
the  validity  of  the  contract,  unless  restrained  by 
statute. (a)  It  was  not  until  many  years  after  the 
death  of  Lord  Mansfield,  that  the  judges  in  Eng- 
land, with  apparent  reluctance,  arrived  at  the  con- 
clusion, than  an  insurance  upon  enemies'  property 
could  not  be  legally  sustained.  The  first  decisions 
seem  to  have  proceeded  on  the  sole  ground  of  the 
personal  disability  of  an  alien  enemy  to  maintain 
a  suit  upon  the  policy  during  the  war ;  but,  at 
length,  the  entire  invalidity  of  the  contract  itself, 
as  repugnant  alike  to  the  dictates  of  sound  policy, 
and  the  clearest  maxims  of  law,  was  fully  confessed 
and  established. (&) 

§  10.  I  shall  now  proceed  to  consider  the  cases 
in  which  property  captured  on  the  ocean  is  adjudged 
to  be  subject  to  confiscation,  as  belonging  to  the 
enemy,  and  in  which  by  legal  consequence  the  in- 
surance for  its  protection,  if  made  within  the  juris- 
diction of  the  capturing  power,  is  absolutely  void 
at  its  inception,  or  becomes  so  from  the  time  the 
property  was  impressed  with  a  hostile  character. 

§  11.  When  the  question  of  enemies'  property 
turns  solely  upon  the  evidence,  it  is  attended  with 
no  other  difficulties  than  such  as  necessarily  belong 


(a)  21  Geo.  H.  c.  4.    33  Geo.  IE.  c.  27. 

(5)  Note  II.    Brandon  v.  Nesbitt.    Bristow  v.  Towers.    Fuitado  v. 
Rodgers.     Brandon  v.  Curling,  and  other  cases. 
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to  the  judicial  investigation  of  facts ;  but  in  nu- 
merous cases,  where  the  facts  are  admitted  or 
proved,  questions  of  much  difficulty  as  to  their  legal 
import  are  found  to  arise,  that  can  only  be  deter- 
mined by  the  just  application  of  those  rules  of  law, 
by  which  courts  of  prize,  in  time  of  war,  are,  or,  by 
the  law  of  nations,  ought  to  be  governed.  These 
rules,  in  many  respects,  differ  widely  from  those 
that  obtain  in  time  of  peace  in  the  courts  of  civil  or 
common  law.  They  involve  many  nice  and  refined 
distinctions,  and  in  all  cases,  the  exercise  of  a 
sound  and  discriminating  judgment  is  requisite  to 
secure  their  correct  application. 

§  12.  When  property  is  shipped  from  a  neutral 
country  to  an  enemy's,  or  from  an  enemy's  country 
to  a  neutral,  the  question  of  its  national  character, 
can  only  be  determined  by  ascertaining  whether  the 
right  of  property,  at  the  time  of  shipment,  was 
vested  in  the  shipper,  or  in  the  consignee. 

§  13.  The  'general  rule  is,  that  goods  in  the 
course  of  transportation  from  a  neutral  country,  to 
a  belligerent,  if  they  are  to  be  delivered  to,  and  to 
become  the  property  of  a  belligerent  immediately 
on  their  arrival,  are  considered  as  his  goods  during 
the  voyage,  (in  itinere,)  and  as  such,  are  subject  to 
capture  and  confiscation. (a)  This  rule,  when  the 
goods  are  shipped  on  account  and  risk  of  the  con- 
signee, in  consequence  of  a  prior  order  or  purchase, 
is  in  entire  conformity  to  that  of  the  civil  and  com- 
mon law.  The  master  of  a  ship,  who  receives 
goods,  that  by  the  bill  of  lading  are  expressed  to 


(a)  The  Anna  Catharina,  (4  Rob.  Ad.  Rep.  107.)  The  Sally,  Griffithg, 
(3  Rob.  300  in  notis.)  The  Atlas,  (3  Rob.  299.)  The  Venus,  (8  Cranchy 
876.) 
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be^  and  in  fact  are,  shipped  on  account  of  the  con- 
signee,  becomes,  by  the  very  act,  the  agent  of  the 
consignee,  so  that  a  delivery  to  him,  has  the  same 
effect  in  vesting  the  property,  as  a  delivery  to  his 
principal. 

§  14.  But  both  by  the  civil  and  the  common  law, 
the  general  rule  as  to  the  effect  of  a  delivery  of 
goods  to  the  master,  for  a  foreign  purchaser,  may 
be  varied  by  an  express  stipulation  of  the  parties. 
They  may  agree  that  the  payment  for  the  goods 
shall  be  contingent  on  their  actual  delivery  at  the 
foreign  port,  thus  casting  the  whole  risks  of  the 
voyage  upon  the  shipper,  and  in  such  cases,  as  the 
contract  of  sale,  until  a  delivery,  is  incomplete  and 
executory,  the  goods,  during  the  voyage,  in  judg- 
ment of  law,  remain  the  property  of  the  shipper. 

§  15.  Nor  is  it  merely  by  a  special  agreement, 
that  the  general  rule,  that  a  delivery  to  the  master 
is  a  delivery  to  the  consignee,  may  be  varied  in 
time  of  peace.  It  may  be  controlled  by  a  prevail- 
ing usage,  casting  the  risk  upon  the  consignor,  in 
a  particular  trade ;  for  such  a  usage  pre-supposes 
the  general  agreement  of  the  merchants  engaged 
in  the  trade  to  which  it  refers. 

§  16.  In  time  of  war,  however,  the  courts  of 
prize  do  not  permit  their  established  doctrine,  that 
goods  that  are  to  become  the  property  of  a  belli- 
gerent purchaser,  upon  their  arrival,  are  enemies' 
property  during  the  voyage,  to  be  varied  or  affected, 
either  by  a  special  agreement  of  the  parties,  or  by 
the  usage  of  trade ;  and  whatever  doubts  these  deter- 
minations may,  at  first,  create,  they  are  justified  by 
reasons  that,  when  impartially  examined,  will,  pro- 
bably, be  admitted,  not  merely  as  cogent,  but  con- 
clusive.    To  permit  the  goods,  during  a  time  of 
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war^  to  be  considered  as  the  property  of  the  neutral 
consignor,  instead  of  the  enemy  consignee,  merely, 
upon  the  ground  that  the  former  had  assumed  the 
risk  of  transportation,  would  be  to  put  an  end  at 
once  to  captures  at  sea.  The  risk  would,  in  all 
cases,  be  laid  on  the  consignor,  when  it  suited  the 
purpose  of  protection  ;  on  every  contemplation  of  a 
war,  this  contrivance  would  be  practised,  in  all 
consignments  from  neutral  ports  to  an  enemy's 
country ;  and  thus,  the  right  of  capture  would  be 
defrauded,  and  the  chief  advantage  of  a  maritime 
superiority,  be  intercepted  and  frustrated.  Hence, 
(I  adopt  the  words  of  Sir  William  Scott,)  the  con- 
tract, laying  the  risk  upon  the  consignor,  is  consi- 
dered to  be  invalid  in  time  of  war — or,  to  express  it 
more  accurately,  it  is  a  contract,  that,  if  made  in 
war,  has  this  effect,  that  the  captor  has  the  right  to 
seize,  and  convert  the  property  to  his  own  use  ;  for 
he,  having  all  the  rights  that  belong  to  the  enemy, 
is  authorized  to  have  his  taking  possession  consi- 
dered as  equivalent  to  an  actual  delivery  to  his  ene- 
my, and  the  shipper,  who  put  it  on  board  during  a 
time  of  war,  must  be  presumed  to  know  the  rule, 
and  to  secure  himself,  in  his  agreement  with  the 
consignee,  against  the  contingency  of  any  loss  to 
himself,  that  may  arise  from  capture,  (a) 

§  17.  It  is  manifest,  both  from  the  language  and 
the  reasoning  of  Sir  William  Scott,  that  the  admi- 
ralty doctrine,  that  the  enemy  consignee,  under  a 
contract  of  sale,  is  to  be  considered  as  the  owner 
during  the  voyage,  even  when  the  contract  is  con- 


(a)  Note  ni.  Packet  de  Bilboa.  Opinion  of  Sir  W.  Scott,  (2  Rob, 
Ad,  Rep,  134,  136.)  The  Atlas,  (3  Rob,  299.)  The  Sally,  Griffiths,  (3 
Rob,  300.)  Contra.  Ludlow  ▼.  Bowne,  (1  Johns,  R.  p.  1.)  De  Wolf  v. 
N.  Y.  F.  Ins.  Co.  (20  Johns.  214.)     S.  C.  in  Error,  (2  Cowen,  66.) 
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tingent  and  executory,  is  not  confined  to  the  casefl, 
where  the  contract  and  shipment  are  made  daring 
a  time  of  actual  war.  If  they  are  made  during  a 
peace,  but  in  contemplation  of  war,  and  with  the 
manifest  intent  of  protecting  the  property  from  hos- 
tile capture,  they  are  equally  a  fraud  upon  the  bel- 
ligerent power  to  which  the  right  of  capture 
belongs. 

§  18.  So,  where  a  contract,  by  which  the  neutral 
consignor  assumes  the  risk  of  delivery,  is  made 
during  a  peace,  and  not  at  all  in  contemplation  of 
a  war,  yet  if  the  shipment  be  made  after  hostilities 
have  commenced,  and  with  a  knowledge  of  the 
war,  the  private  agreement  of  the  parties  will  not 
be  permitted  to  affect  the  rights  of  the  capturing 
belligerent.(a)  He  will  still  be  justified  in  consi- 
dering the  property  as  belonging  to  an  enemy  from 
the  inception  of  the  voyage,  for  it  was  equally  the 
duty  of  the  consignor,  in  this  case,  as  in  the  former, 
and  equally  in  his  power,  to  guard  himself  from  a 
contingent  loss  arising  from  capture,  by  requiring 
a  proper  stipulation  and  security  from  the  con- 
signee. Without  such  a  security  he  was  not  bound 
to  make  the  shipment  at  all,  since,  as  the  contract 
was  not  made  in  expectation  of  a  war,  so  material  a 
change  in  its  risks  as  contemplated  by  the  parties, 
would  absolve  him  from  its  execution.  This  posi- 
tion is  not  unreasonable  in  itself,  and  if  the  doc- 
trine, as  laid  down  by  Sir  William  Scott,  is  to  be 
admitted  as  law,  it  must  be  true,  since  upon  no 


(fl)  The  Anna  Catharina,  opinion  of  Sir  W.  Scott,  (4  Rob.  112.)  Sir 
W.  Scott  does  not  say  that  the  shipment  made  after  the  breaking  out  of 
hostilities  must  be  made  "  with  a  knowledge  of  the  war,"  but  this  it 
plainly  implied  in  his  reasoning,  and,  without  this  additioD,  the  doctnne 
could  hardly  be  sustained. 
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other  supposition  could  the  shipment  be  regarded 
as  an  unlawful  device  to  protect  the  property  from 
hostile  capture.  Unless  the  war  dissolved  the  con- 
tract, it  was  the  duty  of  the  consignor  to  proceed 
to  its  execution,  and  his  discharge  of  this  duty 
could  never  be  regarded  as  evidence  of  a  design 
"  to  defraud  the  rights  of  capture  ;"  yet  I  must  own 
that  I  have  been  unable  to  find  any  authority  in 
support  of  this  position  in  the  books  of  common 
Ia\^ ;  nor  does  it  seem  to  derive  any  support 
from  analogy.  A  contract  by  which  a  vendor  who 
consigns  goods  to  a  foreign  port,  assumes  the 
whole  risks  of  the  voyage,  until  their  arrival,  bears 
a  close  resemblance  to  a  policy  of  insurance  ;  but 
a  contract  of  insurance  made  daring  peace  and  at 
a  peace  premium,  although  the  risks,  as  contem- 
plated by  the  parties,  are  almost  indefinitely  in- 
creased, is  certainly  not  dissolved  by  the  event  of  a 
war,  however  unforeseen  and  unexpected.  Still, 
as  the  decision  of  Sir  William  Scott  may  be  con- 
sidered as  having  established  the  rule  in  the 
prize  courts  of  England,  an  insurance  made  there 
upon  goods  shipped  under  the  circumstances  that 
liave  been  stated,  would,  doubtless,  be  illegal  and 
void. 

§  19.  But  where  the  shipment  of  the  goods,  as 
well  as  the  contract,  laying  the  risk  upon  the  neu- 
tral consignor,  is  made  during  peace,  and  not  in 
foresight  or  expectation  of  a  war,  the  legal  property 
which  was  in  the  consignor  at  the  inception  of  the 
voyage,  remains  in  him  until  its  termination.  It 
would  not  be  divested  in  favor  of  a  belligerent, 
should  a  war  break  out,  before  the  arrival  of  the 
goods,  by  which  the  foreign  consignee  became  an 
enemy.     Hence,  an  insurance  upon  such  a  ship- 
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ment  in  the  belligerent  country,  would  be  valid.  It 
is  true,  that  in  the  case  in  which  this  equitable  ex- 
ception from  the  general  rule  was  originally  stated 
by  Sir  William  Scott,  the  shipment  was  made  by  a 
British  to  a  Spanish  merchant,  and  the  hostilities 
that  broke  out  during  the  voyage  were  between 
England  and  Spain  ;  but  the  principle  of  the  ex- 
ception applies  with  equal  justice  to  a  neutral  ship- 
per, and  that  it  is  thus  applicable,  the  enlightened 
judge,  by  whose  decisions  I  am  guided,  in  a  subse- 
quent case,  distinctly  admits. (a) 

§  20.  When  goods  are  shipped  by  an  enemy 
consignor,  to  a  neutral  consignee,  if  the  property, 
by  virtue  of  a  prior  sale,  or  of  an  unconditional  con- 
tract of  sale,  vests  absolutely  in  the  consignee,  by 
the  delivery  to  the  master,  the  goods,  if  otherwise 
innocent,  and  the  title  remains  unchanged,  are  ex- 
empted from  capture,  as  neutral  property,  during 
the  voyage  ;  but  as  a  neutral  cover  is  the  common 
device,  by  which  belligerent  interests  are  sought  to 
be  protected,  shipments  of  this  character  are  watched 
with  a  peculiar  jealousy,  and  the  clearest  evidence 
of  neutral  ownership  is  not  unreasonably  required. 
It  is  not  sufficient  to  establish  the  title,  that  the 
bills  of  lading  and  invoice  are  in  the  name  of  the 
consignee,  and  express  the  shipment  to  be  made 
on  his  account  and  risk ;  for  these  documents  are 
indispensable  to  give  even  the  appearance  of  neu- 
tral ownership.  It  must  be  shown  by  what  means 
the  title  was  acquired.  If  it  is  alleged,  that  the  goods 
had  been  paid  for,  the  payment  must  be  proved.  If 
the  goods  are  claimed  under  a  contract  of  sale,  con- 


(a)  Packet  de  Bilboa,  (2  Rob,  Ad.  R.  133,  4.)    Anna  Cttharum,  (4 
Rob,  lia.) 
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faining  provisions  for  future  payment,  or  under  an 
order  for  their  shipment,  the  contract,  or  order, 
must  be  produced,  and  must  appear  to  be  absolute 
and  unconditional,  so  as  to  bind  the  consignee 
positively  to  the  acceptance  of  the  goods,  and  to 
take  from  the  consignor  any  right  or  power  to  re- 
claim them,  unless  in  the  sole  event  of  the  insol- 
vency of  the  consignee,  previous  to  their  arrival.  If 
any  election  is  given  to  the  consignee,  or  any  power 
of  direction,  or  control,  is  retained  by  the  consign- 
or, the  goods  continue  in  judgment  of  law,  the  pro- 
perty of  the  latter,  and  as  such,  are  liable  to  capture 
daring  the  voyage. (a) 

$  21.  The  same  considerations  apply,  although 
not  with  equal  force,  as  there  do  not  exist  the 
same  gronnds  of  suspicion,  where  the  shipment  is 
made  in  time  of  peace,  but  the  consignor  becomes 
an  enemy  before  the  completion  of  the  voyage. 

§  22.  In  a  case,  in  which  a  merchant  in  the 
United  States  ordered  certain  goods  from  Holland, 
which  was,  at  that  time,  at  war  with  England  ;  but 
the  Dutch  merchant,  instead  of  sending  the  goods 
to  him  directly,  shipped  them  on  his  own  account 
to  a  third  person,  and  directed  his  correspondent 
not  to  deliver  over  the  bill  of  lading  unless  pay- 
ment was  provided  for  in  a  satisfactory  manner ;  it 
was  held,  that  the  goods,  which  were  captured  on 
the  voyage,  remained  the  property  of  the  consignor^ 
and  as  such  were  liable  to  be  condemned. (i) 


(a)  The  Aurora,  (4  Roh,  318.)  The  Noydt  Gedacht,  (2  Rob.  1 37.)  The 
Josephine,  (4  Rob.  26.)  The  Francis,  Dunham  &  Randolph's  Claim, 
(S  Cranch^  364.)  The  Venos,  M'Gee's  Claim,  (8  Cranc\  275.)  The 
Francis,  (1  OoZ/is,  450.)    The  Merrimack,  (8  Cranch,  317.) 

(6)  A  case  cited  by  the  court  in  The  Aurora,  (4  Rob.  219.)  Vide  also 
the  Merrimack,  Kimmel  ^  Albert's  Claim,  (8  Cranch,  328.) 


4S8  Illegal  Insurances  [lect.  it. 

Here  the  legal  title  on  the  face  of  the  papers  was 
in  the  immediate  consignee,  as  a  mere  trustee  for 
the  merchant  who  had  ordered  the  goods  ;  but,  as 
the  consignee,  by  the  instructions  given  him,  was, 
in  truth,  the  agent  of  the  consignor,  who,  through 
him,  retained  a  control  over  the  goods  that  might 
have  prevented  their  delivery,  it  was  justly  de- 
termined, that  the  title  of  the  latter  was  not  di- 
vested. 

§  23.  So,  where  the  goods  were  shipped,  under 
a  positive  order  from  the  claimant,  but  the  shippers, 
with  a  view  to  their  own  security,  had  the  bill  of 
lading  altered,  so  as  to  be  transferable  to  their  own 
order.  Sir  William  Scott  said,  that  it  was  impossi- 
ble to  distinguish  the  case  from  the  other  cases,  in 
which  the  goods  being  still  under  the  dominion  of 
the  shipper,  and  subject  to  his  control,  the  proper- 
ty had  been  held  not  to  be  legally  changed,  and 
upon  this  ground,  he  condemned  the  cargo.(ri) 

§  24,  Shortly  previous  to  the  breaking  out  of  the 
war  between  Great  Britain  and  the  United  States 
in  1812,  a  merchant  of  Glasgow  shipped  several 
bales  of  goods  to  certain  merchants  in  New- York, 
and  both  the  bill  of  lading  and  the  invoice  were  in 
the  names  of  the  latter,  and  expressed  the  shipment 
to  be  on  their  account  and  risk.  It  appeared,  how- 
ever, by  a  letter  found  on  board,  that  the  consignor, 
in  making  the  shipment  had  exceeded  the  order  he 
had  received,  so  that  the  consignees  were  in  effect. 


(a)  The  Aurora,  (4  Rob,  218.)  Vide  also  the  Noydt  Gedacht,  (2  Rob. 
137,  in  notb,)  in  which  Sir  William  Scott  lays  down  the  general  rule, 
that  a  sale,  made  by  an  enemy  to  a  neutial,  during  a  war,  must  be  abso- 
lute and  nnconditioDal.  The  Josephine,  (4  Rob,  26.)  The  Carolina,  (1 
Rob.  804.) 
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released  from  any  obligation  to  accept  the  goods, 
and  by  this  letter  he  gave  them  an  election  to  take 
the  whole  of  the  shipment,  (part  of  which  was  made 
by  another  vessel,)  or  none,  as  they  pleased,  but  re- 
quired them  to  make  their  election  within  twenty- 
four  hours  after  the  arrival  of  either  of  the  vessels. 
The  goods  were  captured  on  the  voyage,  after  war 
had  been  declared,  by  an  American  privateer,  and 
were  condemned  by  the  Circuit  Court  at  Rhode- 
Island,  as  enemy^s  property.  The  claimants,  the 
New- York  consignees,  appealed  to  the  Supreme 
Court  of  the  United  States,  and  their  counsel  on 
the  argument  contended,  that  it  appeared  clearly 
from  the  documentary  evidence,  that  the  property 
during  the  voyage  belonged  to  them  alone,  and  that 
the  election  given  to  them  was  merely  a  condition 
•absequent,  which,  until  they  decided  to  reject  the 
goods,  could  not  operate  to  divest  their  title.  The 
court,  however,  said  that  they  could  not  concur  in 
this  reasoning.  That  to  vest  the  property  in  the 
claimants  a  contract  was  necessary,  and  to  form 
this  contract,  the  consent  of  both  parties  was  indis- 
pensable. There  was  no  evidence  of  such  a  con- 
tract. Had  the  consignor,  in  execution  of  the  or- 
ders he  had  received,  consigned  to  the  claimants 
unconditionally  such  goods  as  they  had  directed, 
the  contract  would  have  been  complete,  and  the 
property  would  have  vested  in  them  immediately 
on  the  shipment.  But  the  consignor  had  not  done 
this:  with  the  goods  ordered  he  had  consigned 
other  goods,  expressly  stipulating  that  the  claimants 
should  not  take  the  goods  ordered,  unless  they 
would  receive  all  that  were  consigned.  This  was 
a  new  proposition  which  the  claimants  were  at 
liberty  to  accept  or  reject ;  but  until  they  accepted 
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it  the  property,  of  necessity,  remained  in  the  ship- 
per. The  sentence  of  condemnation  was,  there- 
fore, affirmed. (a) 

§  25.  In  another  case  of  a  captnre,  during  the 
same  war,  which  was  also  brought  by  appeal  be- 
fore the  Supreme  Court  of  the  United  States,  the 
bill  of  lading  expressed  the  goods  to  be  shipped  by 
a  house  at  Liverpool,  unto,  and  on  account  of,  cer- 
tain merchants  at  New- York,  by  whom  they  were 
claimed,  and  the  invoice  was  signed  by  a  manufac- 
turer at  Manchester,  and  described  the  goods  to  be 
consigned  to  the  claimants,  but  did  not  specify  on 
whose  account  and  risk.  In  a  letter,  however, 
from  this  person,  the  shipper,  to  the  consignees,  en- 
closing the  invoice,  he  said,  **  the  goods  are  to  be 
sold  on  joint  account  or  on  mine  alone,^'  and  these 
expressions  were  relied  on,  by  the  captors,  as  con- 
clut<ive  evidence  that  the  property  was  vested  in  the 
shipper  alone  who,  at  the  time  of  the  capture,  was 
a  public  enemy.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Washington  remarked  that  the 
question  of  law  arose,  in  whom  the  right  of  property 
was  vested  at  the  time  of  the  capture  ?  That  to 
effect  a  change  of  property,  as  between  seller  and 
buyer,  it  is  essential,  that  there  should  be  a  con- 
tract of  sale  agreed  to  by  both  parties,  and  if  the 
thing  agreed  to  be  sold  is  to  be  sent  by  the  vendor 
to  the  vendee,  it  is  necessary,  to  the  perfection  of 
the  contract,  that  it  should  be  delivered  to  the  pur- 
chaser or  to  his  agent,  which,  to  many  purposes^ 
the  roaster  is  considered  to  be.  That  there  was 
no  satisfactory  evidence  of  any  agreement  between 


(a)  The  Francis,  Danham  &.  Randolph's  Claim,   (8  Cranch,  354.) 
Wh^aton  on  Capt  B9,  90. 
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the  parties,  and  if  there  had  been,  yet,  by  the  op- 
tion given  to  the  consignees,  the  delivery  to  the 
master  was  no  more  for  their  use  than  for  the  sole 
use  of  the  shipper ;  it  could  have  no  effect  to  di- 
vest the  property  out  of  the  shipper,  until  the  con- 
signees should  elect  to  take  the  goods  on  joint  ac- 
count, or  as  the  agents  of  the  shipper ;  until  this 
election  was  made,  the  goods  were  at  the  risk  of 
the  shipper,  which  was  conclusive  as  to  the  right  of 
property.  The  goods  were  accordingly  condemn- 
ed.(a) 

§  26.  It  is  a  settled  rule  in  the  English  admiral- 
ty, that,  in  time  of  war,  the  national  character  of 
property  cannot  be  changed  by  a  transfer  from  an 
enemy  to  a  neutral,  during  its  transportation,  {in 
transitu.)  That  which  was  enemy's  property  at 
the  inception  of  the  voyage,  retaining  its  character 
as  such,  remains  liable  to  capture  until  its  arrival 
at  the  port  of  destination. 

§  27.  That  such  a  transfer  may  be  made,  in  the 
ordinary  course  of  things,  in  time  of  peace,  by  a 
transfer  of  the  bill  of  lading,  accompanied  by  a  con- 
tract of  sale,  so  as  effectually  to  bind  the  parties,  is 
not  denied  or  doubted.  The  rule,  therefore,  like 
that  we  have  already  considered,  relative  to  the 
assumption  of  the  risks  of  the  voyage  by  a  neu- 
tral consignor,  varies  from  that  of  the  common  law; 
and,  like  that,  its  vindication  is  rested  on  the  sole 
ground,  that  its  adoption  is  necessary  to  the  pre- 
vention of  fraud.  It  is  deemed  a  legitimate  pre- 
sumption, that  the  sole  or  principal  motive  of  such 
transfers  of  enemy's  property  is,  to  rescue  it  from  the 
hazard  of  hostile  capture ;  and,  it  is  insisted,  that,  to 

(a)  The  Veniu,  Claim  of  Ma^^ee  &.  Co.,  (8  CravcK  276) 
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admit  their  validity,  would  be  to  enable  tbe  enemy  to 
retain  and  pursue  the  whole  of  his  accustomed  com- 
merce, free  from  the  pressure  and  molestation  of 
the  war. (a) 

§  28.  Nor  is  the  application  of  the  rule  confined 
to  a  transfer  in  actual  war.  If  it  appear  that  the 
immediate  motive  of  the  transfer,  although  made 
in  time  of  peace,  was  the  expectation  of  war  ;  that 
this  was  the  sole  foundation  of  a  contract,  into 
which  the  seller  would  not  otherwise  have  entered, 
and  that  this  fact  was  known  to  the  purchaser,  the 
contract  is  held  to  be  equally  invalid,  as  against 
the  belligerent,  whose  right  of  capture  was  meant 
to  be  evaded.  In  the  judgment  of  Sir  William 
Scott,  there  exists  the  same  fraudulent  intent,  {an- 
imus fraudandiy)  in  both  cases,  and,  therefore, 
both  are  justly  subject  to  the  same  rale. (ft)  There 
exists,  however,  an  apparent  difference  in  the  mode 
of  applying  the  rule  in  these  cases.  In  the  latter, 
positive  evidence  of  the  intentions  of  the  parties  is 
plainly  required  ;  but  in  the  first,  the  fact  of  a 
transfer  is  regarded  as  conclusive  proof  of  the  im- 
puted fraud.  In  the  reported  cases,  in  which  the 
rule  has  been  enforced  by  Sir  William  Scott,  he 
speaks  of  it  as  the  established  doctrine  of  the 
court,  and  it  seems  to  have  been  adopted  in  its 
full  extent  by  the  Supreme  Court  of  the  United 
States,  (c) 

§  29.  It  is  obvious,  that  when  the  transfer  of  an 
enemy^s  property  to  a  neutral,  is  inefiectual  to  save 


(a)  The  Vrow  Margaretha,  (1  Rob,  336-7.)    The  Carl  Walter,  (4 
Rob,  207.)     The  Jan  Frederick,  (5  Rob.  128.) 

(b)  Opinion  of  Sir  W.  Scott,  in  the  Jan  Frederick,  (6  Rob.  133-4.) 

(c)  The  Frances,  (1  GaU,  446.)   S.  C.  affirmed,  (8  Cranch,  S89.  864; 
9  Cranch,  189.     1  Kent's  Cam,  87. 
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it  from  confiscation,  an  insurance  upon  the  proper- 
ty, in  favor  of  the  neutral,  must  be  void. (a) 

§  30.  There  is  an  important  exception  to  the 
rule,  that  the  ownership  of  property  cannot  be 
changed,  after  its  shipment,  which  is  material  to  be 
stated.  Every  consignor,  not  only  at  common  law, 
but  by  a  rule  of  the  general  mercantile  law,  has,  in 
certain  cases,  a  control  over  the  shipment,  which  is 
technically  called,  a  right  of  stoppage,  in  transitu  ; 
that  is,  a  right  to  countermand  the  bill  of  lading, 
and  re-possess  himself  of  the  goods,  at  any  time 
after  their  shipment  and  before  their  arrival  at  their 
destined  port  ;(b)  and  when  this  right  is  duly  exer- 
cised, its  effect,  when  the  consignment  is  made  from 
a  neutral  to  an  enemy,  is  to  redeem  the  property 
from  its  liability  to  capture  ;  and,  on  the  other  hand, 
by  re-vesting  the  title,  it  restores  that  liability,  when 
the  consignment  is  made  from  an  enemy  to  a 
neutral. 

§31.  There  is,  however,  only  a  single  case  in 
which  the  right  of  stoppage,  in  transitu,  can  be 
legally  exercised.  Its  only  justifiable  cause,  is  the 
expectation,  confirmed  by  the  event,  of  the  insol- 
vency of  the  consignee.  Where  an  enemy  con- 
signor, from  groundless  fears,  attempted  to  revoke 
the  consignment,  and  alter  its  destination,  it  was 
held  by  Sir  William  Scott,  that  his  proceedings,  the 


(a)  Every  insurance  to  which  reference  is  made  throughoat  this  lec- 
ture, unless  otherwise  stated,  means,  an  insurance  made  in  the  belligerent 
country  having  the  right  of  capture. 

(6)  Abbott  on  Ship.,  Story's  ed.,  366.  1  Emer.  ch.  11,  }  3,  p. 
817, 19.)  The  Constantia,  opinion  of  Sur  W.  Scott,  (6  Ao6.  334,  330.) 
Vide  also,  Ellis  v.  Hunt,  (3  Temij  469.)  Oppenheim  v.  Russell,  (3  Bos, 
4-  PuU,  484.)  Dutton  v.  Solomonson,  (3  Bos,  <f  PvU.  682.)  Coze  ▼. 
Harden,  (4  East,2n.) 
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fact  of  insolvency  being  clearly  disproved,  were  in- 
effectual to  change  the  rights  of  the  consignee ;  and 
by  this  decision,  the  property  was  restored  to  a 
neutral  claimant,  which  otherwise,  as  that  of  an 
enemy,  would  have  been  subject  to  confi8cation.(a) 
If  a  consignee,  previous  to  the  arrival  of  the  goods, 
communicate  to  the  consignor  his  intention  not  to 
receive  them,  and  his  determination  not  to  pay  for 
them,  these  facts  are  considered  as  equivalent  to 
his  actual  insolvency,  and  give  to  the  consignor  an 
immediate  election  to  exercise  the  right  of  a  stop- 
page, in  transitu.  In  a  case  thus  circumstanced, 
in  which  this  right  was  put  in  force  during  the 
voyage,  by  an  enemy  consignor,  it  was  held  by  Sir 
William  Scott,  that  his  title  was  revested,  and  con- 
sequently, that  the  goods,  as  belonging  to  an  ene- 
my at  the  time  of  the  capture,  were  justly  liable  to 
confiscation. (&) 

§  32.  In  the  particular  case,  the  shipper  of  the 
goods,  after  the  refusal  of  the  original  consignee 
to  accept  them,  sold  them  absolutely  to  another 
neutral  merchant,  and  altered  the  consignment  in 
his  favor.  The  purchaser,  who  had  not  merely  ac- 
cepted, but  had  actually  paid  the  bills  drawn 
upon  him  for  the  price  of  the  goods  ,was  the  claim- 
ant in  the  suit;  but  his  claim  was  rejected,  on 
the  ground,  that  a  transfer,  during  the  voyage, 
could  not  be  permitted  to  change  the  hostile  cha- 
racter, which  the  revendication  of  the  goods  by  the 
shipper,  had  impressed  upon  them.  This  decision 
is  another  instance  of  the  application  of  the  general 


(a)  TheConstantia,  utSup. 

(b)  Note  V.    The  Twende  Venner,  (6  Rob,  329,)  in  notii. 
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rale  that  has  been  stated,  and  a  striking  proof  of 
the  rigor  with  which  it  is  enforced. 

§  33.  There  is  another  and  a  very  reasonable  ex- 
ception from  the  rule  that  forbids  the  change  of  a 
hostile  title  during  the  voyage,  that  seems  to  be 
admitted  in  the  English  Admiralty.  In  fact,  it  is 
stated  by  Sir  William  Scott,  in  terms  that  plainly 
imply  that  it  is  the  settled  doctrine  of  the  court. 
Where  goods  are  shipped  by  an  enemy  consignor, 
to  a  neutral  consignee,  not  under  a  prior  order,  but 
with  the  expectation  that  they  will  be  received  on 
the  terms  proposed,  if  they  are,  in  fact,  accepted 
by  the  consignee,  previous  to  a  capture,  his  accep- 
tance vests  and  perfects  his  title,  and  upon  proof 
of  the  fact,  the  property  will  be  restored.  In  this 
case,  as  the  goods,  when  shipped,  were  those  of  an 
enemy,  and,  as  such,  were  liable  to  capture  until 
the  acceptance,  they  are  saved  solely  by  a  change 
of  title  during  the  voyage  ;  but  there  is  no  transfer 
liable  to  the  suspicion  of  having  been  made  with  an 
intent  to  evade  the  rights  of  capture,  since  the  in- 
tention, that  the  property  shall  belong  to  the  con- 
signee, exists  at  the  inception  of  the  voyage.  Nor 
can  it  be  doubted,  that  the  effect  of  the  acceptance 
is,  to  throw  the  whole  risks  of  the  voyage  on  the 
consignee  from  its  commencement ;  and  hence  the 
transaction  is  reasonably  construed  in  the  same 
manner,  as  if  the  goods  had  been  originally  ship- 
ped on  his  account  and  risk,  so  as  to  vest  his  title 
by  their  delivery  to  the  master.  The  acceptance, 
however,  to  exempt  the  property  from  capture, 
must,  doubtless,  be  absolute  and  unconditional, 
leaving   in  the  shipper  no  other  right  or  control 
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over  the  property  than  that  of  stoppage  in  tran- 
situ.(a) 

§  84.  It  is  not  merely  by  an  actual  transfer,  that 
a  change  in  the  hostile  character  of  property  on  the 
ocean  is  prohibited.  The  character,  once  impres- 
sed, remains  indelible  ;  for  it  is  not  effaced  even 
by  a  change,  wholly  reversing  the  national  charac- 
ter of  the  owner.  If  he  was  an  enemy  at  the  com- 
mencement of  the  voyage,  although  previous  to  the 
capture  he  may  have  become  a  subject  of  the  cap- 
turing power,  owing  allegiance,  and  entitled  to 
protection,  this  inexorable  rule  suppresses  his  com- 
plaints, and  refuses  to  unloose  the  grasp  of  confis- 
cation. 

§  35.  During  the  existence  of  a  war  between 
England  and  Holland,  a  ship  originally  Dutch  was 
captured  on  a  voyage  from  Batavia  to  Holland. 
She  was  owned  and  claimed  by  merchants  residing 
at  the  Cape  of  Good  Hope,  who,  when  the  voyage 
commenced,  were  Dutch  subjects ;  but  nearly  two 
months  previous  to  the  capture,  the  colony  of  Good 
Hope  had  capitulated  to  a  British  force,  and  under 
the  capitulation,  the  inhabitants  had  sworn  alle- 
giance to  the  crown,  and  had  become  British  sub- 
jects. Even  these  facts  were  deemed  insufficient 
to  sustain  the  claim  of  the  owners.  Their  ship 
was  condemned  on  the  sole  ground,  that  having 
''  sailed  as  a  Dutch  ship,  her  character  during  the 
voyage  could  not  be  changed."(6) 

§  36.  It  is  evident,  that  the  rule,  in  its  application 
to  a  case  like  this  is  purely  arbitrary,  since  the 


(a)  Cousine  Marianne,  (1  Ed.  Ad.  R.  346.)    Vide  Note  V. 
(h)  The  Danckebaar  Africaan,  (1   Rob.   107.)     Tlie  Herstelder,  (1 
Rob.  113.) 
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reasons  by  which  alone  it  is  jastified,  when  applied 
to  a  volantary  transfer  of  property,  no  longer  exist. 
It  is  also  obvious,  from  the  report  of  the  case,  that 
Sir  William  Scott,  in  pronouncing  his  decision,  was 
wholly  governed  by  the  controlling  authority  of  a 
prior  decision  of  a  superior  tribunal,  the  lords  of 
the  privy  council.(a)  Upon  this  prior  decision,  of 
which  he  expresses  no  approval,  and  which  he 
omits  to  sustain  by  a  single  reason,  he  rested  en- 
tirely his  own  decision,  and  his  language  in  doing 
80,  reveals  expressively  the  state  of  his  mind.  <'  I 
am  bound  down  by  the  decision  of  the  lords,  and, 
therefore,  I  think  myself  obliged  to  condemn." 
Although  the  principle  of  the  decision  must  doubt- 
less be  considered  as  the  established  law  of  the 
English  admiralty,  it  is  difficult  to  believe,  that  a 
rule  which  sanctions  the  confiscation  by  a  govern- 
ment of  the  property  of  its  own  subjects,  without 
the  imputation  of  guilt  or  crime,  will  ever  be  re- 
garded as  a  just  exposition  of  the  law  of  nations. 

§  37.  In  order  to  decide  the  question,  whether 
captured  property  belongs  to  an  enemy,  it  is  ne- 
cessary, in  some  cases,  to  ascertain  the  national 
character  of  the  territory  where  the  owners  resided 
at  the  inception  of  the  voyage,  since  the  character 
of  a  territory,  as  hostile  or  neutral,  necessarily  de- 
termines that  of  its  inhabitants. 

It  is  established  by  the  law  of  nations,  that  a 
mere  cession  by  treaty  of  a  province  or  territory  by 
one  power  to  another,  can  never  operate  by  itself 
as  an  immediate  transfer  of  the  allegiance  of  the 


(tf)  Note  VI.    The  Negotie  en  Zeevaart,  stated  by  Sir  W.  Scott,  (1 
Roib.  111.) 
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inhabitants.  To  produce  this  effect,  a  solemn  de- 
livery of  the  possession  by  the  ceding  power,  and 
an  assumption  of  the  government  by  that  to  whidi 
the  cession  is  made,  are  indispensable.  Until  then 
the  inhabitants  remain  the  subjects  of  the  power  to 
which  their  allegiance  was  originally  due. 

§  38.  In  a  case,  where  the  property  was  claimed 
as  belonging  to  a  neutral  merchant  of  New-Orleaosi 
and  was  captured  on  a  voyage  from  that  port,  the 
question,  whether  it  was  liable  to  be  condemned, 
could  only  be  determined  by  ascertaining,  whether 
the  claimant  was  a  French,  or  Spanish  subject,  at 
the  inception  of  the  voyage.  In  other  words, 
whether  Louisiana  then  belonged  to  France  or 
Spain.  If  to  France,  the  property,  as  hostile,  was 
to  be  condemned.  If  to  Spain,  as  neutral,  to  be 
restored.  It  was  admitted,  that  long  previous  to 
the  sailing  of  the  vessel,  the  province  of  Louisiana, 
by  a  solemn  treaty,  {St.  Idelfonso,  1796,)  had  been 
ceded  by  Spain  to  France  ;  but  the  evidence  of  an 
actual  delivery  of  the  possession  to  any  French 
authorities,  and  an  actual  exercise  by  them  of  the 
powers  of  government,  was  deemed  by  Sir  William 
Scott,  to  be  wholly  insufficient  and  unsatisfactory. 
He,  therefore,  decreed  the  restoration  of  the  pro- 
perty, (a) 

§  89.  The  occupation  of  a  territory  by  a  military 
force,  is  usually  regarded  as  temporary,  and  until 
it  is  confirmed  by  a  formal  cession,  or  by  a  consi- 
derable lapse  of  time,  it  is  not  permitted  to  change 
or  affect  the  national  character  of  its  inhabitants. 
But  when  such  an    occupation   proceeds  from  a 


(a)  The  Fama,  (6  Rob.  106.) 
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power  io  amity  with  that  to  which  the  country  be- 
longed, and  takes  place  with  the  evident  concur- 
rence of  those  acting  under  the  aathority  of  the 
latter,  the  surrender  will  be  deemed  voluntary,  and 
is  sufficient  to  found  a  presumption  of  a  prior  and 
formal  cession.  It,  therefore,  transfers  the  alle- 
giance, and  necessarily  changes  the  national  charac- 
ter, of  the  country  and  its  inhabitants. 

§  40.  A  cargo,  libelled  by  the  captors,  appeared 
from  the  documents,  to  belong  to  merchants  re- 
siding in  the  Seven  Islands,  (the  Ionian  Repub- 
lic,) and  the  question  was,  whether  these  islands, 
at  the  time  of  the  capture,  belonged  to  Russia  or  to 
France.  The  treaty  of  cession,  from  Russia  to 
France,  could  not  be  proved,  but  these  powers  were 
then  at  peace ;  and  it  appeared  in  evidence,  that 
some  months  previous  to  the  capture,  French  troops 
had  taken  possession  of  the  islands,  under  a  claim 
of  title  by  cession  from  Russia,  and  that  part  of 
those  troops  had  been  conveyed  thither,  on  board 
of,  and  under  the  protection  of,  Russian  ships.  It 
was  held  by  the  learned  judge  of  the  admiralty,  that 
these  facts  sufficiently  proved  a  voluntary  surrender 
on  the  part  of  Russia,  in  consequence  of  a  previous 
cession,  and  repelled  the  supposition,  that  the  occu- 
pation of  the  islands  was  hostile  and  temporary. 
The  cargo,  therefore,  as  belonging  to  the  subjects 
of  France,  at  the  time  of  the  capture,  was  con- 
demned as  enemies^  property,  (a) 

§  41.  Where  an  insurance  was  made  on  the  pro- 
perty of  merchants  resident  at  Hamburgh,  which 
at  the  time  the  contract  was  made,  and  at  the  time 
of  the  loss,  was  in  the  possession  of  French  troops, 

(a)  The  BoUetta,  (1  Ei.  AtL  R,  171.) 
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it  was  held  by  the  Court  of  King's  Bench^  in  entire 
conformity  with  the  established  doctrine  of  the 
admiralty,  that  the  insurance  was  valid,  as  it  ap- 
peared in  evidence,  that  notwithstanding  the  mili- 
tary occupation  of  Hamburgh,  by  an  overwhelming 
force,  all  the  powers  of  the  civil  government  con- 
tinued to  be  administered  by  the  native  authoritieSi 
in  the  same  manner  as  before  the  arrival  of  the 
French  ;  and  Lord  Ellenborough  remarked,  that  he 
knew  of  no  case,  where  a  country,  maintaining  its 
civil  government  propria  jure,  has  been  held  to  be 
conquered.  It  is  true,  that  the  judgment  in  this 
case,  was  partly  founded  on  an  order  in  council,  by 
which  a  trading  with  Hamburgh  was  deemed  to  be 
legalized,  but  it  is  evident,  from  the  reasoning  of 
the  court,  that  the  same  decision  would  have  been 
made,  had  no  such  order  been  given  in  evidence.(a) 
§  42.  It  is  not  to  be  inferred  from  the  preceding 
cases,  that  the  occupation  of  a  territory  by  the 
troops  of  an  enemy,  is  in  all  cases  to  be  regarded 
as  purely  military  and  temporary,  so  that,  unless  the 
possession  is  confirmed  by  a  treaty  of  cession,  the 
national  character  |of  the  inhabitants,  during  the 
war,  remains  unchanged.  Where  the  territory  is 
reduced  to  a  state  of  entire  subjection  ;  where  its 
forcible  occupation  is  in  efiect  a  conquest,  by  virtne 
of  which,  all  the  powers  of  the  civil  government  are 
claimed  and  exercised  by  the  conqueror,  the  alle- 
giance of  the  inhabitants  is  of  necessity  transferred 
to  the  hostile  government,  and  this  transfer  of  their 
allegiance  at  once  impresses  them  with  a  hostile 
character — for  although,  acquisitions  made  [during 


(a)  Hagedom  v.  Bell,  (1  M.  cf  8.  450.)    Vide  also  Bromley  ▼.  Hee- 
seltine,  (1  Camp,  75.)    Bentzon  v.  Boyle,  (9  Cranclh  191.)    Note  VII. 
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a  war  are  not  considered  as  permanent  until  con- 
firmed by  treaty,  yet  to  every  commercial  and  belli- 
gerent purpose,  they  are  considered  as  a  part  of  the 
domain  of  the  conqueror,  so  long  as  he  retains  the 
possession  and  government.  This  doctrine  is  plainly 
to  be  deduced  from  the  decision  of  the  King's 
Bench,  to  which  I  last  referred,  is  implied  in  many 
of  the  judgments  of  Sir  William  Scott,  and  has 
been  confirmed  by  an  express  decision  of  the 
Supreme  Court  of  the  United  States. (a) 

§  43.  Although  the  hostile  character  of  property 
is  not  permitted  to  be  varied  during  the  voyage,  so 
as  to  exempt  it  from  confiscation,  we  are  not  to  in- 
fer, that  its  character,  as  neutral  or  friendly,  may 
not  be  so  efiectually  altered,  as  to  insure  its  con- 
demnation. Whatever  was  the  character  of  the 
owner  when  the  voyage  commenced,  if  he  is  an 
enemy  at  the  time  of  capture,  the  seizure  is  lawful, 
and  confiscation  a  necessary  consequence.  It  is 
the  legal  or  constructive  ownership  of  property,  at 
the  time  of  seizure,  that  determines  its  character 
and  fate.  The  rights  of  the  captors  are  then 
vested,  nor  can  they  be  divested,  by  any  subsequent 
change  in  the  national  character  of  the  owner. 
Previous  to  an  adjudication,  he  may  have  become 
a  neutral,  an  ally,  a  subject ;  but  in  neither  capa- 
city can  he  reclaim  the  property,  of  which,  as  an 
enemy,  he  was,  by  the  law  of  war,  justly  deprived. 
Nor,  to  warrant  a  condemnation,  is  it  in  all  cases 
necessary,  that  the  owner  of  the  property  should 
have  been  an  actual  enemy  at  the  time  of  capture 
or  seizure*     If  the  seizure  is  provisionally  made, 


(a)  Bentzon  v.  Boyle,  (9  Cranch,  196.) 
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in  contemplation  of  war,  a  subsequent  declaration 
of  hostilities  has  a  retroactive  effect ;  it  converts 
the  precautionary  seizure  into  an  act  of  positive 
hostility,  and,  from  that  time,  the  neutral  or  friendly 
owner,  into  a  public  enemy. 

§  44.  These  principles  are  fully  illustrated,  in 
the  remarkable  case  to  which  I  shall  next  refer. 

The  colony  of  Demarara,  which,  during  the  pre- 
vious war,  had  been  in  British  possession,  by  the 
treaty  of  Amiens,  was  receded  to  Holland  ;  and, 
during  the  delusive  calm  that  followed  this  treaty, 
when  peace  (in  the  language  of  Sir  William  Scott,) 
"  half  smiled  upon  the  world,"  it  was  fully  restored 
to  the  Dutch  possession.  It  was  during  this  pos- 
session, and  before  the  interruption  of  peace,  that 
the  property  in  question,  which  was  owned  by  resi- 
dent merchants  of  Demarara,  was  shipped  from 
that  colony,  and  the  voyage  commenced  nearly  two 
months  before  the  renewal  of  hostilities  between 
England  and  France.  On  the  day  that  war  was 
declared,  a  provisional  order  of  council  was  issued, 
for  the  detention  and  seizure  of  Dutch  property — 
and  this  order  was  in  force,  when  the  property  was 
captured.  About  a  month  after  the  seizure,  war 
was  proclaimed  against  Holland  ;  and  in  the  inter- 
val between  this  declaration,  and  the  hearing  of 
the  cause,  Demarara  again  capitulated  to  a  British 
force,  and  under  the  capitulation,  the  inhabitants 
again  became  British  subjects.  Under  these  cir- 
cumstances, it  was  ingeniously  contended,  by  the 
counsel  for  the  claimants,  the  Dutch  owners,  that, 
as  the  property  was  not  enemies'  property,  either 
at  the  time  of  sailing,  at  the  time  of  seizure,  or 
at  that  of  adjudication,  it  must,  of  necessity,  be 
restored  ;    and   that,  even  admitting  the   original 
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seizure  to  have  been  hostiley  still,  as  the  claim- 
ants had  again  become  British  subjects,  they 
were  entitled,  as  such,  to  claim  a  restitution. 
These  defences  were,  however,  repelled  by  Sir 
William  Scott,  and  overthrown  by  an  irresisti- 
ble force  of  argument.  He  did  not  deny,  that 
the  claimants  were  friends  at  the  inception  of 
the  voyage  ;  but  he  denied  that  they  could  be  so 
considered  at  the  time  of  the  seizure.  The  decla- 
ration of  war,  he  said,  had  a  retroactive  effect,  ap- 
plying to  all  property,  previously  detained,  and 
rendering  it  liable  to  be  considered  as  the  property 
of  enemies,  taken  in  time  of  war.  The  first  sei- 
zure was  provisional,  and  was  an  equivocal  act. 
If  the  matter,  in  dispute,  had  terminated  in  a  recon- 
ciliation, it  would  have  been  converted  into  a  mere 
civil  embargo.  Such  would,  then,  have  been  the 
retroactive  effect ;  but,  as  the  transaction  ended  in 
war,  the  retroactive  effect  was  exactly  the  other  way, 
and  impressed  a  direct,  hostile  character  upon  the 
original  seizure.  It  was  no  longer  an  equivocal 
act,  subject,  as  such,  to  two  interpretations.  There 
was  a  positive  declaration  that  the  original  intent 
was  hostile,  and,  consequently,  the  measure  must 
be  regarded  as  hostile  in  its  origin.  As  to  the  po- 
sition that  the  claimants,  having  become  British 
subjects,  were  entitled,  as  such,  to  restoration,  it 
could  not  be  maintained  for  a  moment.  It  was 
contradicted  by  all  experience  and  practice,  even  in 
the  case  of  those  who  had  an  original  British  cha- 
racter ;  the  rules  and  the  practice  were  universal, 
that,  where  the  property  is  taken  in  a  state  of  hos- 
tility, it  is  subject  to  condemnation,  although  the 
claimtfbnts  had  become  friends  and  subjects  prior 
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to  the  acljudication.(tf)  The  case  involved  other 
questions  not  necessary  to  be  mentioned  ;  but  the 
property  was  condemned  upon  the  grounds  that 
have  been  stated. 

§  45.  It  has  already  been  intimated,  that,  where 
a  foreigner,  who  is  insured,  becomes  an  enemy  be- 
fore the  termination  of  the  risks  described  in  the 
policy,  the  effect  of  the  war  is  to  discharge  the  in- 
surer from  subsequent  losses,  but  not  to  render  the 
contract  void  in  its  origin.  The  insurer  continues 
liable  for  all  losses  that  occurred  prior  to  the  com- 
mencement of  hostilities,  although  the  right  of  the 
assured  to  prosecute  for  a  recovery,  in  consequence 
of  his  personal  disability  as  an  alien  enemy,  is  sus- 
pended during  the  war.  These  reasonable  dis- 
tinctions are  clearly  established  by  a  decision  of  the 
Court  of  King's  Bench,  and  the  principle  of  the 
decision  seems  to  be  applicable  to  all  cases  in 
which  the  contract  of  insurance  is  valid  in  its  exe- 
cution, and  becomes  illegal,  solely  from  subsequent 
events.  (J) 

§  46.  The  transfer,  in  time  of  war,  of  the  vessel 
of  an  enemy  to  a  neutral,  is  a  transaction,  from  its 
very  nature,  liable  to  great  suspicion.  It  is,  con- 
sequently, examined,  and  sifted  in  a  court  of  admi- 
ralty with  a  jealous  and  sharp  vigilance,  and  is  sub- 
jected to  rules  of  a  peculiar  strictness. 

Previous  to  the  French  revolution,  the  ancient 


(a)  The  Boedes  Lust,  (6  Rob.  233-250,)  what  is  given  in  the  text,  is  a 
very  condensed  statement  of  the  elaborate  opinion  of  Sir  William  Scott, 
but  his  languagre,  as  far  as  possible,  is  retained,  and  his  meaning  certainly 
exhibited.     Vide,  also,  The  Diana,  (6  Ruh,  60.) 

(h)  Flindt  v.  Waters,  (15  East,  260.)  Vide  Note  II.  Hannan  v. 
Kingston,  (3  Camp,  152.)  is  a  decision,  at  Nisi  Prius,  of  Loid  Ellenbo- 
rough,  to  the  same  effect. 
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government  of  France/ at  different  times  by  special 
ordinances,  prohibited  snch  transfers  from  being 
made  at  all,  and  declared  them  of  no  validity  to 
protect  the  property  from  capture.  Within  the 
present  century,  the  government  of  England,  in 
similar  disregard  of  the  rights  of  neutrals,  was  mis- 
led to  follow,  in  an  order  of  council,  the  vicious  ex- 
ample. Ordinances  of  this  character  are  not  to  be 
regarded  as  forming  a  part  ^of  the  law  of  nations. 
On  the  contrary,  as  unnecessary  and  unjust  in 
themselves,  they  are  directly  repugnant  to  the  prin- 
ciples upon  which  that  code  of  equity  and  reason 
is  founded.  They  are,  consequently,  not  binding 
on  the  prize  courts  even  of  the  country  by  which 
they  are  issued.  A  court  of  admiralty,  sitting  as 
a  court  of  prize,  is  not  a  municipal  tribunal.  The 
law  which  it  is  bound  to  administer,  is  derived  from 
the  law  of  nations,  or  the  special  provisions  of 
treaties,  and  all  municipal  regulations,  in  contra- 
vention of  the  rules  thus  established,  it  must  vio- 
late its  duty,  or  disregard.(a) 

Although  the  purchase  of  ships,  (which,  by  a 
genercil  usage,  are  an  article  of  commerce,)  is  a 
branch  of  trade,  in  which  neutrals,  when  they  act 
with  good  faith,  have  a  perfect  right  to  engage,  and 
which,  consequently,  the  belligerent  powers  are  not 
justified  in  attempting  to  prohibit  by  a  sweeping 
interdiction ;  yet,  where  the  sale  is  made  by  an 
enemy  to  a  neutral,  it  is  not  unreasonable,  that  its 
motives,  nature,  and  terms,  should  be  made  an  ob- 
ject of  searching  inquiry  in  the  prize  courts  of  the 


(a)  Report  in  answer  to  Prussian  Memorial.  Answer  to  4th  proposi- 
tkm.  WheaL  on  Capture,  Appendix,  p.  386.  The  observatious  of  Sir 
W.  Scott  in  the  Maria,  (1  Rob.  349  a.)    Vide  Note  Vm. 
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opposite  belligerent.  Nor  have  I  seen  any  reaaon 
to  dissent  from  the  propriety  or  justice  of  the  rules 
on  this  subject,  which,  as  collected  from  the  deci- 
sions of  Sir  William  Scott,  are  now  the  established 
law  of  the  English  Admiralty. 

§  47.  The  sale  of  an  enemy^s  vessel  to  a  neu- 
tral purchaser,  to  be  valid,  must,  in  all  cases,  be 
absolute  and  unconditional.  The  title  and  interest 
of  the  vendor  must  be  completely  divested.  If 
there  is  any  covenant,  condition,  or  agreement,  by 
which  he  retains  any  portion  of  his  interest,  it  vi- 
tiates the  entire  contract ;  and  these  rules,  it  is  as- 
serted, are  such  as  reason  and  common  sense  sug- 
gest, in  order  to  guard  against  collusion  and  cover. 

Thus,  where  the  neutral  vendee  was  bound  by  a 
condition,  to  restore  the  vessel  at  the  conclusion 
of  the  war,  as  the  immediate  pressure  of  hostilities 
was  evidently  the  sole  motive  of  the  transfer,  it  was 
justly  held  to  be  colorable  and  void  \{a)  and  the 
same  construction  was  given  to  the  contract 
when  the  vendor  retained  a  lien  npon  the  ves- 
sel, for  the  whole,  or  a  large  portion  of  the 
purchase  money.(J)  Even  where  the  sale  is  os- 
tensibly absolute,  yet  if  the  vessel  continue  un- 
der the  control  and  management  of  her  former 
owner,  and  in  the  same  trade  and  navigation,  in 
which  she  was  previously  employed ;  these  circum- 
stances are  deemed  conclusive  evidence  of  a  fraudu- 
lent intent,  to  cover,  under  the  name  of  a  neutral, 
the  property  of  an  enemy,  and  the  contract  is  ne- 
cessarily adjudged  to  be  invalid. (c) 


(a)  The  Noydt  Gedacht,  (2  Rob.  137,)  in  notis. 
(6)  The  Sechs  Geschwistern,  (4  Rob.  100.) 

(c)  The  Vigilantia,  (1  Rob.  1.)  The  Embden,  (1  Rob.  16.)  The  Jem- 
my, (4  Rob.  31.)    Vide  also,  the  Argo,  (1  Rob.  108,)  in  which,  it  was 
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§  48.  Nor  is  it  merely  in  the  cases  that  have  been 
stated,  that  a  transfer  by  sale,  is  deemed  to  be  in- 
effectual to  protect  the  vessel  from  capture  as 
enemy's  property.  The  motives  and  object  of  the 
purchase  are  very  reasonably  inferred  from  the  sub- 
sequent employment  of  the  vesseK  If  the  neutral 
vendee,  although  residing  himself  in  a  neutral 
country,  continues  to  employ  the  vessel  constantly 
and  exclusively  in  the  trade  of  the  country  to  which 
she  belonged  ;  if  the  vessel  in  all  her  voyages,  sails, 
and  is  fitted  out,  from  a  port  of  that  country,  and 
returns  to  such  a  port  to  deliver  her  cargoes,  she  be- 
comes thoroughly  incorporated  in  a  hostile  com- 
merce, and  is  as  truly  to  be  deemed  a  ship  of  the 
country  from  which  she  is  thus  navigated,  as  if  she 
evidently  belonged  to  its  inhabitants.  The  infer- 
ence from  these  circumstances  is  not  to  be  resisted, 
that  the  sole  object  of  the  transfer  was  to  enable  the 
vessel  to  carry  on  the  enemy's  trade,  without  a  liabili- 
ty to  capture,  and  consequently  that  the  sale  was  a 
meditated  fraud  upon  belligerent  right8.(a)  Nor  is 
such  an  employment  of  the  vessel  by  a  neutral  ven- 
dee, held  to  be  excused  by  the  fact,  that  there  was  no 
port  in  his  own  country,  to  which,  as  a  home  port, 
the  vessel  could  return.  In  answer  to  the  excuse,  it 
was  said  by  Sir  W.  Scott,  that  if  a  neutral  choose 
to  engage  himself  in  the  trade  of  a  belligerent 
nation,  he  must  be  content  to  bear  all  the  conse- 
quences of  the  speculation.     If  there  are  no  ports 


held,  that  where  a  ship  is  purchased  in  a  belligerent  country,  by  an  agent 
of  a  neutral,  the  letters  of  procuration,  constituting  him  such  agent,  must 
be  produced  and  proved. 

(a)  The  Vigilantia  and  Embden,  ut  sup.    The  Vrow  Hermina,  (1  Rob, 
168.) 
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in  his  own  country,  the  ports  of  other  neatral  coun- 
tries are  open  to  him  ;  and  if  he  confines  himself 
exclusively  to  the  trade  and  navigation  of  an  ene* 
my's  country,  he  is  liable  to  be  considered  as  an 
enemy,  in  respect  to  the  vessel  so  employed.(a) 

§  49.  If  an  enemy's  ship  of  war  seeks  a  refage 
in  a  neutral  port,  and,  finding  it  impossible  or  diffi- 
cult to  escape,  is  there  sold,  the  sale  is  deemed  to 
be  a  fraud  upon  the  opposite  belligerent,  and  is  un- 
availing to  protect  the  ship  from  fature  capture. 
The  principle  of  the  decision  seems  equally  to  ap- 
ply to  the  merchant  vessels  of  the  enemy,  shelter- 
ing themselves  from  hostile  pursuit,  in  a  neutral  port, 
and,  from  the  impossibility  of  escape,  there  sold ; 
but  it  is  intimated  by  Sir  William  Scott,  that,  by 
prior  decisions,  a  distinction  had  been  established 
in  their  favor,  and  the  validity  of  the  purchase,  in 
such  cases,  6ustained.(6) 

§  50.  Several  cases  remain  to  be  noticed,  in 
which  the  special  circumstances,  without  reference 
to  the  actual  ownership,  fix  conclusively  a  hostile 
character  u|>on  property  captured,  and  lead  inevka* 
biy  to  its  condemnation. 

f  51*  If  a  neutral  ship  sail  under  the  flag,  and 
with  the  pass  of  the  enemy,  she  is  bound  by  the 
character  she  assumes.  The  owner  who  seeks  a 
benefit  by  such  means — and  some  advantage  muit 
be  contemplated — must  take  the  consequences  of 
the  peril  to  which  they  expose  him.  He  is  not  bI^ 
lowed  to  contradict  his  own  acts,  and  redeem  his 
vessel  from  confiscation,  by  a  disclaimer  of  the  hos- 


(fl)  The  Endraught,  (1  Rob,  18, 19.) 

(b)  The  Minerva,  (6  Rob.  399.)    Cases  in  note. 
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tile  character  which,  with  a  view  to  his  own  inte- 
rests,  or  those  of  the  enemy,  he  had  elected  she 
should  bear. (a) 

A  vessel,  sailing  under  the  flag  or  pass  of  aii«- 
other  country  than  that  to  which  she  belongs,  is  in 
all  cases,  subject  to  a  double  inconvenience.  While 
the  owners  are  not  permitted  to  aver  her  real  charac- 
ter, in  order  to  shield  her  from  a  condemnation,  her 
assumed  character  affords  her  no  protection  against 
the  rights  of  captors.  Her  real  character  may  al- 
ways be  pleaded  against  her,  where  the  knowledge 
of  the  fact  would  justify  a  condemnation. (6) 

$  51.  But,  although  the  belligerent  flag  and  pass 
are,  in  all  cases,  decisive  as  to  the  ship,  they  are 
Bot,  in  all  cases,  conclusive  on  the  cargo.  In  Eng- 
land, the  principle  has  never  been  carried  to  this 
extent ;  but  a  distinction  between  ships  and  gooda 
has  always  been  allowed.  The  ship  is  bound  by 
the  character  imposed  upon  it  by  the  authority  of 
liie  state,  from  which  the  documents  issue:  but 
goods  which  have  no  such  dependence  upon  the 
aathority  of  the  state,  are  diflerently  considered. 
If  jgoods,  belonging  to  a  neutral,  are  laden,  in  time 
of  peace,  on  board  a  vessel  bearing  a  foreign  flag 
and  pass,  and,  for  purposes  having  no  relation  to  a 
future  war,  are  themselves  clothed  with  a  foreign 
character,  although  the  breaking  out  of  hostilities 
will  impress  upon  the  vessel  an  enemy  character, 
from  which  she  cannot  be  redeemed,  yet  the  owner 
of  the  goods  is  not  concluded.     He  is  admitted  to 


(a)  The  Vigilantia,  opinion  of  Sir  W.  Scott,  (1  Rob,  13.)  Barker  v. 
Pbcniiz  Ins.  Co.  (8  Jokns.  321.)  Sleight  v.  Rhinelander,  (3  Jchm.  681.) 
Ihe  Vxow  Elixaheth,  (5  Rob,  6.)    The  Ann,  (1  Dod.  Ad.  R.  221.) 

(b)  The  SocceM,  (1  Dod.  132.) 
VOL.  I.  57 
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disprove  the  colorable  title,  and,  upon  doe  proof  of 
hifl  nentral  character  and  actoal  ownership,  his  pro- 
perty is  restored.  To  insure,  however,  this  favor- 
able consideration  of  goods  bearing,  apparently,  a 
hostile  character,  the  shipment  must  not  only  be 
made  in  time  of  peace.,  but,  plainly,  not  in  contem- 
plation of  war  ;  for  if  the  design  of  the  cover  was 
to  protect  the  goods  from  hostile  capture,  they  are, 
doubtless,  liable  to  be  condemned. (a) 

§  52.  There  is  still  another  case  necessary  to  be 
noticed,  in  which  goods,  of  which  the  true  charac- 
ter is  concealed  by  simulated  papers,  and  which 
are  laden,  in  time  of  peace,  on  board  a  vessel  that 
becomes  an  enemy,  although  belonging  to  a  neu- 
tral, are  subject  to  capture  and  confiscation.  When 
a  neutral  engages  in  a  commerce  which  is  exclu- 
sively confined  to  the  subjects  of  another  country, 
and  is  interdicted  to  all  others,  and  cannot  be  car- 
ried on  at  all  in  the  name  of  a  foreigner,  such  a 
commerce  is  considered  so  entirely  national  that  it 
necessarily  follows  the  situation  of  the  country,  and 
the  property  thus  incorporated  into  its  commerce, 
partakes  its  character.  The  property  may  be  nen- 
tral, in  fact ;  yet,  as  it  bears  the  national  character 
of  the  commerce  in  which  it  is  involved,  that  cha- 
racter, when  hostile,  will  induce  its  confiscation. 
This  doctrine  is  fully  established  by  repeated  deci- 
sions of  Sir  William  Scott,  and  it  is  distinctly  ad* 
mitted  by  Mr.  Justice  Story,  that  neither  the  prin- 
ciple or  sound  policy  of  those  decisions  can  justly 
be  questioned  ;  and  that,  when  such  is  the  nature  of 
the  trade,  it  is  quite  immaterial  whether  the  goods 


(a)  The  Vreede  Scholtys,  (6  Rob,  6,  in  notit.)    Tb»  Aim  Ghnoes,  opi* 
nion  of  Mr.  J.  Story,  (1  GaU.  386,  387.) 
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be  shipped  in  peace  or  in  war.  To  such  cases  the 
general  rule  applies  without  exception  or  relaxa- 
tion, that  a  party  who  undertakes  to  cover  his  pro- 
perty with  a  foreign  character,  is  bound,  and  must 
abide,  by  its  consequences,  (a) 

§  54.  There  are  some  cases,  in  which  the  goods 
shipped,  although  no  cover  is  sought,  nor  disguise 
practised  in  relation  to  them,  are  yet  impressed 
from  their  origin  and  quality  with  a  hostile  charac- 
ter, which  the  different  character  of  their  owner  is 
not  permitted  to  efface.  He  may  be  a  neutral  or 
a  subject,  and  yet  the  goods,  as  enemy's  property, 
be  liable  to  condemnation;  Where  the  goods  are 
the  produce  of  an  estate  or  plantation  in  an  enemy's 
territory  or  colony,  the  principle  is  said,  by  Sir 
William  Scott,  to  be  established  and  fixed  by  many 
decisions,  that  the  possession  of  the  soil  impresses 
npon  the  owner,  the  character  of  the  country,  so  far 
as  the  produce  of  his  estate  is  concerned.  What- 
ever may  be  his  local  residence,  he  is  considered  as 
an  enemy,  in  respect  to  that  produce,  which,  there- 
fore, in  its  course  of  transportation  to  another 
country,  is  liable  to  capture,  as  enemies'  property. 
The  ground  of  the  rule  is,  that  the  proprietor,  as  a 
holder  of  the  soil,  has  incorporated  himself  with 
the  permanent  interests  of  the  nation  ;  and  hence 
the  rule  applies  even  where  the  produce  has  been 
shipped  in  time  of  peace. (J^) 


(«)  The  Princessa,  (2  Rob,  49.)  Sir  W.  Scott's  opinion.  The  Anna 
Catharina,  (4  Rob,  109.)  The  Rendsborg,  (4  Rob.  121.)  The  Siua, 
(A  Rob.  256.)  The  Ann  Green,  (1  Gfafl.  290.)  Story,  J.,  289-90.  The 
San  Jose  Indiano,  opinion  of  Story,  J.,  (2  GaU.  286-6.) 

(b)  The  Phoenix,  (6  Rob.  20.)  The  Maaatrom,  and  the  Juffrow  Catha- 
rina, cited  by  Sir  W.  Scott,  (6  Rob.  21.)  The  Vrow  Anna  Catharina, 
opmaa  of  Sir  W.  Scott,  (5  Rob.  167.) 
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The  rule  has  been  adopted  and  followed  by  the 
Supreme  Court  of  the  United  States,  and  was  en- 
forced to  the  condemnation  of  the  property,  m  a 
case  where  the  proprietor,  the  claimant,  had  acqtiirad 
his  estate  while  the  colony,  a  West  India  islaiid, 
in  which  it  was  sitnated,  belonged  to  a  friendly 
power.  The  island  subsequently  passed,  by  capito- 
lation,  into  the  possession  of  England,  and  it  mm 
deemed  a  conclusive  ground  of  condemnation,  that 
the;  territory  was  hostile  when  the  produce  was 
8hipped.(a) 

§  55.  The  nature  of  the  service  or  employment 
in  which  a  vessel  is  engaged,  is  very  justly  deemed, 
in  some  cases,  conclusive  evidence  of  its  hostile 
character.    A  neutral  owner,  who  has  suffered  hia 
vessel  to  be  employed  by  a  belligerent  power,  or  iti 
officers,  for  purposes  immediately  or  mediately  con* 
nected  with  the  operations  of  the  war,  if  the  vesael 
is  captured  in  the  employment,  is  never  permitted 
to  assert  his  claim.    The  vessel,  while  thus  em* 
ployed,  was  as  truly  a  vessel  of  the  enemy,  as  if  she 
had  been  such  by  the  documentary  title ;  nor  can 
the  owner  for  his  protection  divest  her  of  the  hoa^ 
tile  character  that  she  bore  at  the  time  of  seizure. 
§  56.  A  Swedish  vessel,  that,  during  a  war  be* 
tween  England  and  France,  had  been  used  as  A 
transport  for  French  troops,  and  was  captured 
while  she  was  still  under  French  control,  upon  the 
disclosure  of  the  facts  in  evidence,  was  promptly 
condemned  ;  nor  would  the  court  listen  to  the  plea, 
that  the  service,  in  which  the  vessel  was  engaged, 
was  involuntary — that  she  had  been  impressed  into 
it  by  duress  and  violence.    The  answer  given  to 

(a)  Bentnm  V.  Bojla,  (9  Oancky  191.) 
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•Qch  a  defence,  b  conclasive.  When  threats  or 
force  are  employed  for  snch  a  purpose,  by  a  belliger- 
eat,  it  is  the  duty  of  a  neutral  master,  who  has  not 
the  means  of  resistance,  to  surrender  his  vessel,  as 
to  a  hostile  seizure,  and,  denouncing  its  illegality^ 
iqppeal  to  his  own  government  for  redress.  He  has 
BO  right,  retaining  the  command,  to  navigate  his 
vessel  as  a  neutral,  in  the  service,  and  subject  to  the 
orders^  of  the  enemy. {a) 

§  57.  In  a  subsequent  case,  in  which  the  vessel 
was  captured  while  engaged  in  a  hostile  servicej, 
having  on  board  military  persons  belonging  to  the 
enemy,  it  was  argued,  that  the  master  was  ignorant 
of  the  character  of  the  service,  and  that,  in  order 
to  support  the  penalty  of  confiscation,  it  was  neces- 
sary that  there  should  be  some  proof  of  delinquency 
in  him  or  his  owners.  But  Sir  William  Scott  re- 
pelled the  argument.  He  held,  that  the  knowledge, 
or  privity,  of  the  master,  or  his  owners,  was  not  ne- 
cessary to  be  shown ;  but  that  it  is  sufficient,  if 
there  is  an  injury  arising  to  the  capturing  belliger- 
ent, from  the  employment  in  which  the  vessel  is 
found.  When  imposition  is  practised  to  entrap  a 
neutral  vessel  into  a  hostile  service,  it  operates  as 
force, and  redressin  the  way  of  indemnification  must 
be  sought  against  those,  who,  by  means  either  of 
compulsion  or  deceit,  have  exposed  the  property  to 
danger.  Were  a  different  rule  established,  the 
opportunities  of  neutral  conveyance  would  be  con- 
stantly used  by  the  enemy,  with  impunity,  since  it 
would  be  almost  impossible,  in  the  greater  number 
of  cases,  to  prove  the  knowledge  or  privity  of  the 
immediate  offender.(6) 

(a)  The  Carolina,  (4  Rdb.  256.) 

(^)  Hie  Orozembo,  (6  Rob,  480.)  Opiiiioii  of  Sir  W.  Scott,  p.  434, 5. 
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§  58.  In  another  case,  another  vessel,  having  on 
board  90  French  mariners,  who  were  shipped  by 
the  direction  of  the  French  minister  in  the  United 
States,  was  captured  on  her  voyage  from  Baltimore 
to  Bordeaux,  and  condemned  as  a  transport  in 
the  enemy's  service.  It  was  insisted,  that  there 
was  no  evidence  that  the  French  mariners  were  to 
be  immediately  employed  in  military  service,  and, 
consequently,  that  the  vessel  could  not  be  properly 
regarded  as  a  transport.  But  the  learned  judge 
overruled  the  defence,  with  the  decisive  remarks, 
that  the  shipping  of  men  in  detachments,  and  the 
conveyance  of  stores  from  one  place  to  another,  is 
an  ordinary  employment  of  transport  vessels ;  and 
that  the  distinction  was  totally  unimportant,  whe- 
ther this  or  that  case  is  connected  with  the  imme- 
diate active  service  of  the  enemy.  In  removing 
forces  from  distant  places,  there  may  be  no  inten- 
tion of  immediate  action  ;  but  still,  the  general  im- 
portance of  having  troops  conveyed  to  places  where 
it  is  convenient  they  should  be  collected,  either  for 
present  or  future  use,  is  what  constitutes  the  object 
and  employment  of  transport  vessels.  He,  there- 
fore, discarded  the  distinction  relied  on,  that  the 
mariners  on  board  were  not  going  on  an  immediate 
expedition.  It  was  enough,  that  they  were  military 
persons,  and  their  transportation,  the  act  of  their 
government.  If  it  was  asked,  whether  the  court 
would  lay  down  a  principle  that  might  be  carried  to 
the  length  of  preventing  a  military  officer,  in  the  ser- 
vice of  the  enemy,  from  finding  his  way  home,  in  a 
neutral  vessel,  from  America  ?  the  reply  was,  that  if  he 
was  going  merely  as  an  ordinary  passenger,  as  other 
passengers,  and  at  his  own  expense,  neither  that 
court,  nor  any  other  British  tribunal,  had  ever  laid 
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down  the  principle  to  that  extent ;  but  the  case  un- 
der adjudication,  was  differently  composed.  It 
was  the  case  of  a  vessel  letting  herself  out  in  a  dis- 
tinct manner,  under  a  contract  with  the  enemy's 
government,  to  carry  a  number  of  persons,  described 
as  being  in  the  service  of  the  enemy,  with  their 
military  character  travelling  with  them,  and  to  re- 
store them  to  their  own  country  in  that  character. 
The  court,  therefore,  with  perfect  satisfaction  of 
mind,  and  without  hesitation,  pronounced  the  con- 
demnation of  vessel  and  cargo.(a) 

§  59.  Nor  is  it  merely  by  the  transportation  of 
military  persons  and  stores,  that  a  neutral  vessel 
may  place  herself  in  the  service  of  the  enemy  state, 
so  as  to  forfeit  her  own  character,  and  render  her- 
self liable,  as  an  enemy,  to  confiscation.  The  con- 
veyance of  public  despatches,  which  are  defined  to 
embrace  all  official  communications  of  official  per- 
sons on  the  public  affairs  of  the  govemment,(i)  is 
considered,  in  some  cases,  a  highly  criminal  act, 
that  will  infect  the  vessel,  and  all  the  property  of  the 
owners,  with  its  noxious  consequences.  The  mere 
fact,  that  such  despatches  are  found  on  board  a  ves- 
sel, is  not  sufficient  to  produce  her  condemnation. 
They  may  be  in  the  exclusive  possession  of  a  pas- 
senger ;  their  existence  on  board  may  not  be  known 
or  suspected  by  the  owner  or  master,  and,  where 
no  guilt  or  misconduct  is  imputable  to  the  owners 
or  their  agents,  their  property  is  safe  from  confis- 
cation.(c)   But  when  the  despatches  are  knowingly 


(a)  The  FriendBhip,  (6  Rob.  4i0.)    Opinion  of  Sir  W.  Scott,  p.  4116^ 

-a. 

(h)  Opinion  of  Sir  W.  Soott,  The  Caroline,  (6  Rob.  466.) 
(e)  The  Rapid,  (1  iSdL  228.) 
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received  bj  the  owner  or  master,  and,  more  espe- 
cially, when  an  attempt  is  made  to  conceal  or  sap- 
press  them,  to  withhold  tbem  from  the  knowledge 
of  the  capturing  force  or  of  the  prize  court,  these 
acts  are  deemed  to  be  fraudulent,  and  are  held  to 
justify  a  condemnation,  not  only  of  the  vessel,  bat 
of  all  the  property  of  those  who,  directly  or  through 
their  immediate  agents,  are  chargeable  with  privi^ 
or  knowledge.(a)  The  knowledge  of  the  owners, 
or  of  the  master,  works,  in  all  cases,  the  condem- 
nation of  the  vessel ;  but  the  misconduct  of  the 
master  will  not  affect  the  goods,  even  of  the  own- 
ers of  the  ship,  if  they  are  entirely  innocent,  and 
the  goods  are  not  subject  to  his  control  as  con- 
signee or  supercargo.  In  his  mere  capacity  of 
master,  he  is  not  the  agent  of  his  owners  in  respect 
to  the  cargo.(J^) 

$  60.  The  propriety  of  enforcing  the  rules  that 
have  been  stated,  particularly  in  their  application 
to  the  conveyance  of  despatches  in  time  of  war, 
from  a  colony  of  the  enemy  to  the  mother  country, 
18  vindicated  by  Sir  William  Scott,  with  his  usnid 
force  of  language,  and  strength  of  argument.  It 
is  obvious,  he  remarked,  that  this  service — the 
carrying  of  despatches  from  a  colony  to  the  mother 
country — is  highly  injurious  to  the  other  belligerent. 
In  the  present  state  of  the  world,  when  hostilities 
break  out  between  the  powers  of  £urope,  it  is  an 
object  of  great  importance  to  preserve  the  connec- 
tion between  the  mother  country  and  her  colonies  ; 
and  on  the  part  of  the  other  belligerent  to  interrupt 


(a)  The  Caiolme,  (6  Rob.  461.)    The  Atalanta,  (6  jRob.  440.)    The 
Cooiteiitia  and  the  Sutn,  (6  Rob.  461,  in  notii.) 

(b)  The  Hope,  (6  Rob.  463,  in  notiiO 
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diat  connection,  is  one  of  the  most  energetic  opera- 
tions of  war.  The  importance  of  keeping  up  that 
connection  for  the  concentration  of  troops,  for  va- 
rious military  purposes,  and  even  for  civil  assistance 
and  support,  is  manifest.  It  may  be  the  necessary 
means  of  preventing  by  a  surrender,  the  loss  of  the 
colony.  In  time  of  peace,  the  intercourse  with  the 
mother  country  is  kept  up  by  ships  of  war,  or  by 
packets  in  the  service  of  the  state.  If  a  war  inter- 
venes, and  the  other  belligerent  prevails  to  interrupt 
that  communication,  any  person  stepping  in,  who 
lends  himself  to  effect  the  same  purpose,  under  the 
privilege  of  an  ostensibly  neutral  character,  places 
himself,  in  fact,  in  the  service  of  the  enemy  state, 
and  is  justly  to  be  considered  in  that  character. 
Nor  let  it  be  supposed,  that  this  is  an  act  of  light 
and  casual  importance.  The  consequence  of  such 
a  service  is  indefinite — infinitely  beyond  the  effect 
of  any  contraband  that  can  be  conveyed.  The 
carrying  of  two  or  three  cargoes  of  stores,  is  ne- 
cessarily an  assistance,  of  a  limited  nature  ;  but  in 
the  transmission  of  despatches,  may  be  conveyed 
tbe  entire  plan  of  a  campaign,  that  may  defeat  all 
the  projects  of  the  other  belligerent,  in  that  quarter 
of  the  world.  It  is  impossible  to  limit  a  letter  to  so 
small  a  size,  as  not  to  be  capable  of  producing  the 
most  important  consequences  in  the  operations  of 
the  enemy.  The  service,  therefore,  of  carrying 
despatches,  in  whatever  degree  it  exists,  can  only 
be  considered  in  one  character — as  an  act  of  the 
most  noxious  and  hostile  nature. (a) 

§  61.  There  is  an  important  exception  to  the  ge- 
neral rule,  that  the  carrying  of  despatches  is  a  hos- 

(a)  The  Atalanta,  opinion  of  Sir  W.  Scott,  (6  Rob,  464,  6.) 
VOL.  I.  58 
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tile  service,  that  impresses  a  hostile  character  on  the 
vehicle  of  transportation.  The  despatches  of  an 
ambassador  from  an  enemy  state,  resident  in  a  neu- 
tral coantry,  are  not  considered  to  fall  within  the 
reasoning  on  which  the  general  rule  is  founded. 
There  is  no  antecedent  probability  that  they  relate 
to  the  operations  of  the  war,  or  convey  any  informa- 
tion that  can  tend  to  defeat  the  plans  of  the  oppo- 
site belligerent.  The  presumption  is,  that  they 
relate  solely  to  the  transactions  of  the  ambassador, 
with  the  neutral  government.  That  they  are, 
therefore,  innocent  in  their  nature,  as  designed  to 
maintain  a  pacific  connection.  It  is,  also,  to  be 
observed,  that  an  ambassador  is,  in  a  peculiar  man- 
ner, an  object  of  the  protection  and  favor  of  the  law 
of  nations.  When  he  has  been  admitted,  in  his  re- 
presentative character,  and  is  in  the  discharge  of 
the  functions  of  his  office,  in  a  neutral  state,  he  has 
thrown  off,  in  a  measure,  his  hostile  character.  He 
has  become  a  sort  of  middle-man,  entitled  to  pecu- 
liar privileges,  as  set  apart  for  the  protection  of 
amity  and  peace,  in  maintaining  which,  all  nations 
are,  in  some  degree,  interested.  In  the  decision  of 
such  a  question,  some  consideration  is  also  due  to 
the  convenience  of  a  neutral  state.  Its  interests 
may  require,  that  the  intercourse  of  correspond- 
ence between  the  ambassador  and  his  govern- 
ment should  not  be  wholly  interdicted.  To  de- 
bar him  from  the  only  means  of  communicating 
with  his  government,  would  almost  amount  to  a  de- 
claration, that  an  ambassador  from  the  enemy  shall 
not  reside  in  a  neutral  state  at  all.  It  is  for  these  rea- 
sons, that  the  despatches  of  an  ambassador  iu  a  neu- 
tral state  may  be  lawfully  received  for  transportation 
by  the  owner  or  master  of  a  neutral  vessel.     Their 
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mere  conveyance,  where  no  fraud  or  concealment 
is  practised,  is  no  violation  of  neutral  duty,  and, 
consequently,  implies  no  surrender  of  the  neutral 
character.  It  is  true,  the  vessel  carrying  the  des- 
patches is  liable  to  the .  inconvenience  of  being 
brought  in  for  examination,  since  the  captors  have 
an  undeniable  right  to  intercept  the  papers,  and  ex- 
amine their  nature  and  contents  ;  but,  although  the 
vessel  is  liable  to  this  detention  and  the  necessary 
expenses  attending  it,  she  is  in  no  case,  subject  to 
the  penalty  of  confiscation. (a)  I  add  that,  an  inso- 
ranee  upon  such  a  vessel,  made  in  a  belligerent 
country,  in  which  she  is  brought  by  the  captors,  as 
there  is  no  illegality  in  the  voyage,  or  in  her  subse- 
quent conduct,  would  be  certainly  valid  ;  nor  do  I 
prrceive  any  reasons  for  doubting  that  the  insurers 
would  be  responsible  under  the  general  terms  of 
the  policy,  for  any  incidental  loss  resulting  from  her 
detention. (i) 


(a)  The  Caroline,  (1  Rcb,  461.)  Opinion  of  Sir  W.  Scott,  p.  464,— 
469.  Vide  also  the  Madison,  (1  Ed.  224,)  in  which  it  was  held,  that 
deflpatchet  from  a  hostile  grovemment  to  its  minister,  resident  in  a  nentral 
state,  are  also  innocent,  and  exempt  from  the  ^neral  role.  The  Com- 
mercen,  (1  Wheat,  382.)    Vide  Note  IX. 

(d)  Post,  Lee.  V. }  49,  note. 
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Note  I. 

P.  417,  §  5.  The  Spanish  translation  of  the  Ordinance  of 
Barcelona,  1484,  of  Capmany,  contains  an  express  prohibi- 
tion of  insurances  upon  the  ships  or  goods,  of  the  enemies  of 
the  king  of  Spain,  and  of  friends  jointly  interested  with 
enemies ;  but  a  subsequent  clause,  by  a  singular  exception, 
permits  such  insurances  to  be  made  when  the  goods  are  laden 
at,  or  the  ships  sail  from  Barcelona.  {Capmany,  Appen.  p. 
81,  82.)  It  is  remarkable  that  the  Italian  translation  of 
Casaregis  omits  the  general  prohibition,  and  retains  only  the 
exception.    {Casar,  II.  Conso.  p.  183,  cap.  6.) 

Le  Guidon  says,  that  the  goods  of  an  enemy  can  never 
be  insured,  unless  they  are  protected  by  a  license  from  the 
crown,  and  that  even  in  this  case,  the  insurers  are  not  liable 
under  the  general  terms  of  the  contract,  but  the  fact  must 
be  specially  stated,  and  the  license  expressed  in  the  policy. 
{Cleirac  Us.  ^  Cout.  p.  196.     Le  Cfuidon,  ch.  6.) 

There  is  no  reason  to  doubt  that  the  rule,  as  stated  by  Le 
Guidon,  has  always  obtained  in  France.  Yalin  cites  two 
ancient  ordinances,  (of  1543  and  1584,)  that  proscribe  abso- 
lutely all  commerce,  direct  or  indirect,  with  public  enemies ; 
and  he  justly  remarks  that  the  invalidity  of  every  insmance 
upon  enemies'  property,  is  a  necessary  consequence  of  this 
interdiction.  In  England,  however,  (he  proceeds  to  observei) 
the  insurance  of  enemies  property  was  not  considered,  as 
prohibited  by  that  interdiction  of  commerce,  which  follows  a 
declaration  of  war,  ^'  for  they  constantly,  during  the  last  war, 
(that  which  terminated  by  Uie  peace  of  1763,)  insured  our 
ihips  and  cargoes  whether  they  were  destined  for  France, 
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or  her  colonies,  the  ports  of  her  allies,  or  those  of  neutrals. 
It  is  true,  (he  adds,)  this  did  not  prevent  bur  ships  when 
taken  being  declared  good  prize ;  but  the  consequence  was 
thai  one  part  of  the  nation  restored  to  us  by  the  effect  of 
insurance^  what  the  other  took  from  us  by  the  rights  of 
war.  (2  Vol.  32,  liv.  3,  tit.  6,  art.  3.)  This  language, 
Mr.  Marshall  observes,  "  borders  a  little  upon  derision ;  it  is 
something  more ;  it  is  the  undisguised  sneer  of  a  French- 
man at  the  simplicity  of  the  English.  (1  Marsh.  33.  Vide 
also  Emerigony  ch.A,  §  9,  vol.  i.  p.  138.    Pothier,  n.  45.) 

The  Hanse  Towns,  by  the  special  favor  of  the  Emperors 
of  Germany,  seem  to  have  been  a  remarkable  exception 
from  the  general  practice  of  Europe.  The  wars  of  the 
empire  imposed  no  shackles  upon  their  commerce.  They 
were  permitted  to  trade  with  the  enemy  as  in  time  of  peace. 
Consequently  in  these  cities,  insurances  upon  enemies'  pro- 
perty were  doubtless  valid.    (1  Benecke,  46,  cap.  1,  §  4) 

Bynkershoek,  (  Qiubs.  Juris,  Pub.  Lib.  1,  c.  21,)  in  a 
chapter  devoted  to  the  subject,  discusses,  with  great  ability 
and  a  conclusive  result,  the  questions  both  of  the  legality, 
and  of  the  policy  of  insurances  upon  enemies'  property,  and 
upon  both  grounds  explicitly  condemns  them.  It  is  truly 
observed,  by  his  learned  translator,  that  the  irresistible  argu- 
ments which  he  has  adduced  had  a  material  influence  on 
the  subsequent  decisions  in  England,  and  that  this  is  not  the 
only  instance  in  which  this  eminent  jurist  has  had  the  honor 
of  giving  the  law  to  the  tribimals  of  Europe."  {Dupon- 
ceau^s  Bynkershoek,  p.  167,  note.)  The  substance  of  the 
reasoning  of  Bjnikershoek  is  incorporated  in  the  text,  and 
is  summed  up  in  the  necessary  answer  to  his  pregnant  ques- 
tion, "  Hostiutn  pericula  in  se  suscipere,  quid  est  aliud, 
quam  eorum  commercia  maritima  promovere  ?" 

Bynkershoek  supports  his  opinion,  that  insurances  on 
enemies'  property  are  unlawful,  by  a  reference  to  several 
edicts  of  the  States  General ;  yet  it  is  a  remarkable  fact,  that 
the  Ordinance  of  Amsterdam,  which  was  passed  in  1744, 
the  year  after  his  death,  expressly  declares  that  its  provisions 
shall  apply  to  all  insurances  effected  in  that  city,  ''  whether 
the  interest  and  risk  be  on  account  of  inhabitants,  or  stran- 
gers, friends  or  enemies,  {Ordin.  of  Amster.  Art.  40.  2 
Mag.  143,)   and  it  is  upon  this  provision  that  Benecke 
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founds  the  assertion  that  such  insurances  are.  permitted  in 
Holland.  The  words  of  the  Ordinance  seem  to  admit  no 
other  construction ;  yet  it  is  possible  that  they  may  have  been 
diflferently  construed  in  the  Courts  of  Holland,  or  the  pro- 
vision as  extending  to  enemies'  property  declared  void.  It 
is  difficult  to  understand  how  an  ordinance  of  the  city  of 
Amsterdam  could  be  valid  in  opposition  to  what  Bjrnkershoek 
had  shown  to  be  the  public  law  of  the  United  Provinces. 

It  appears  from  Baldasseroni,  that  insurances  upon  ene- 
mies' property,  where  the  insurance  was  made  upon  "  ac- 
count of  whom  it  may  concern,"  per  conto  di  chi  spetia^ 
were  formerly  held  to  be  valid  in  Italy.  He  refers  to  de- 
cisions to  that  effect,  of  the  tribunals  of  Pisa  aad  Florence, 
{Baldass.  Assecur.  Mar.  torn.  1,  p.  230.)  I  infer,  how- 
ever, from  the  language  of  Benecke,  that  this  discrepancy 
between  the  municipal  law  of  Italy,  and  the  general  law  of 
Europe,  no  longer  exists.  The  reader  may  also  consult  on 
the  subject  of  this  note,  3  KeiU^s  Comment.  5th  ed.,  253. 
265.    2  Wheat.  Inter.  Law,  37.  39. 


NOTB  II. 

P.  420,  §  9.  It  is  not  at  all  surprising,  that  the  opinion  so 
long  prevailed  in  England,  that  insurances  on  enemies'  pro- 
perty were  lawful ;  for  the  actual  decisions,  if  they  did  not 
in  terms  establish,  plainly  recognised  their  legality.  The 
object  of  this  note  is  to  state  the  substance,  progress  and 
result  of  the  decisions ;  and  as  the  illegality  of  insurances 
upon  enemies'  property,  and  upon  a  trading  with  the  enemy 
rest  substantially  upon  the  same  principle,  both  classes  of 
cases  will  be  given. 

In  Henkle  v.  Royal  Ex.  Assur.  Co.  (1  Ves.  sen.  318,) 
Lord  Hardwicke  used  this  language : — "  There  has  been  no 
determination  that  insurance  on  enemies'  ships  during  a  war, 
18  unlawful ;  it  might  be  going  too  far,  to  say  all  trading  with 
enemies  is  unlawful,  for  that  general  doctrine  would  go  a 
great  way,  even  when  English  goods  only  are  exported,  and 
none  of  the  enemies'  imported,  which  might  be  very  bene^ 
ficial." 
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The  insurance,  in  this  case,  was  on  a  British  ship  sailing 
under  a  neutral  flag,  and  with  false  neutral  papers,  and 
trading  to  an  enemy's  port.  It  was,  therefore,  a  plain  case 
of  a  trading  with  the  enemy  by  British  subjects ;  nor  can  it 
be  doubted  that  the  vessel  was  liable,  on  that  ground,  to  be 
condemned  in  the  admiralty  ;  yet  Lord  Hardwicke  seems  to 
have  held  that  the  insurance  was  valid,  although  he  refused 
to  amend  an  alleged  mistake  in  the  policy,  which  was  a  bar 
to  the  recovery  of  the  assured.  In  his  opinion,  in  the  case 
of  Chriswold  v.  Waddington^  Chancellor  Kent  says,  that 
the  observations  of  Lord  Hardwicke,  which  "have  been 
thought  favorable  to  some  partial  and  imdefined  intercourse 
between  the  subjects  of  hostile  states,"  were  '^  loose,  and  al- 
most unmeaning."    (16  Johns.  463.) 

Planchi  V.  Fletcher j  (I  Doug.  251.)  The  insurance 
was  on  goods  on  board  a  neutral  ship  on  a  voyage  from 
London  to  Nantz.  The  policy  was  effected  before  hostili- 
ties had  broken  out  between  England  and  France  ;  but  the 
vessel  did  not  sail  until  a  proclamation  for  reprisals  had  been 
issued,  that  is,  until  war  had  been  declared.  Whether, 
therefore,  the  goods  were  the  property  of  the  British  ship- 
per, or  of  the  French  consignees,  their  exportation  was 
plainly  illegal,  and  the  insurance  void ;  upon  the  first  sup- 
position as  on  a  trading  with  the  enemy,  and  on  the  second, 
as  covering  enemies'  property.  The  ship  had  been  cap- 
tured, and  the  goods  condemned  in  the  admiralty,  as  ene- 
mies' property,  and  it  was  for  the  recovery  of  this  loss  that 
the  suit  was  brought.  On  the  argument  of  a  motion  for  a 
new  trial,  it  was  distinctly  stated,  as  a  conclusive  objection 
to  the  plaintiff's  recovery,  that,  in  time  of  war,  the  exporta- 
tion of  enemies'  property,  even  in  neutral  bottoms,  was  ille- 
gal, and  that  the  insurance  was,  therefore,  void ;  but  in  re- 
ply to  the  objection,  Lord  Mansfield  is  reported  to  have  said, 
''  It  does  not  appear  that  the  goods  were  French  property ; 
an  Englishman  might  be  sending  his  goods  to  France  in  a 
neutral  ship,"  (plainly  implying  that  such  a  trade  was  law- 
ful,) ''  but  it  is  indifferent  whether  they  were  English  or 
French.  The  risk  extends  to  all  captures."  That  is,  it 
was  immaterial  whether  the  goods  were,  or  were  not,  ene- 
mies' property,  since  the  general  words  of  the  policy  em- 
braced the  risk,  even  of  British  capture.    The  motion  for  a 
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new  trial  was  refused,  and  judgment  given  in  favor  of  the 
assured.  If  this  case  is  correctly  reported,  I  see  no  escape 
from  the  conclusion  that  it  was  a  positive  decision,  that  ene- 
mies' property  may  be  lawfully  insured.  It  was  a  direct 
sanction  given  by  a  court  of  common  law  to  a  trade,  which 
the  court  of  admiralty  had  declared  illegal,  and  had  visited 
with  the  penalty  of  confiscation. 

Thellusson  v.  Fergiisson,  {Doug.  361.)  The  insurance 
was  on  a  French  ship,  on  a  voyage  from  Guadaloupe  to  Ha- 
vre. The  contract  was  made  during  a  war  with  France. 
The  ship  sailed  during  the  war,  was  captured  on  her  voy- 
age by  a  British  frigate,  and  condemned  as  prize  of  war  by 
the  British  admiralty,  and  yet  the  plaintiff  was  permitted  to 
recover.  The  counsel  for  the  defendant  made  no  objection 
to  the  legality  of  the  contract,  and  the  question  was  not  al- 
luded to  by  the  court. 

In  the  case  of  Bermon  v.  Woodbridge^  {Doug.  780,)  the 
circumstances  were  exactly  similar.  The  ship,  a  French 
ship,  was  enemies'  property  when  the  insurance  was  made, 
and  during  the  voyage,  and  was  taken  and  condemned  as 
such,  and  the  objection  of  illegality  was  neither  raised  by  the 
counsel,  nor  adverted  to  by  the  court.  To  these  are  to  be 
added  the  cases  of  Eden  v.  Parkinson^  {Doug.  732,)  Plan- 
tumour  V.  Staples^  (1  Tferm,  611,  note,)  and  Tyson  v. 
Ghtmey,  (3  Term,  477 ;)  in  all  of  which,  the  loss  claimed 
arose  from  the  British  capture  and  condemnation  of  the  pro- 
perty insured,  as  enemies'  property ;  yet,  in  neither  was  the 
objection  of  illegality  raised  by  the  counsel,  or  considered 
by  the  court.  Cases  so  numerous  must  certainly  be  re- 
garded as  conclusive  evidence  of  the  general  understanding 
of  the  profession,  that  the  objection  could  not  have  been 
urged  with  success. 

Gist  V.  Mason,  (I  Term,  84.)  The  suit  was  brought  by 
an  underwriter,  to  recover  the  premiums  on  several  policies 
of  insurance.  The  defendants  were  British  merchants,  re- 
siding in  the  West  Indies,  and  the  insurances  were  made  on 
sundry  cargoes  of  provisions,  shipped  by  them,  in  neutral 
vessels,  from  Ireland  to  an  enemy's  colony.  The  de- 
fence was,  that  these  voyages  were  illegal,  and  that,  as  the 
parties  were  in  pari  delicto,  the  plaintiff  could  not  be  entitled 
to  recover ;  no  evidence,  however,  to  show  the  illegality  of 

VOL.  I.  59 


466  Proofi  and  Elustratians.     [lect.  iv. 

the  trade,  was  given  ou  the  trial,  and  Lord  Mansfield  being 
of  opinion,  that  the  policies  were  valid  on  their  face,  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiff. 
The  defendants  moved  to  set  aside  the  verdict,  in  order  that 
they  might  be  admitted  to  prove,  on  a  second  trial,  that  the 
trade  was  certainly  and  notoriously  illegal ;  but  the  Court  of 
King's  Bench  denied  the  motion. 

In  giving  his  opinion,  Lord  Mansfield  said — "  This,  upon 
the  face  of  it,  is  the  case  of  a  neutral  vessel.  It  is  no  where 
laid  down,  that  policies  upon  neutral  property,  though  bound 
to  an  enemy's  port,  are  void.  By  the  maritime  law,  trading 
with  an  enemy  is  cause  of  confiscation,  in  a  subject,  provided 
he  is  taken  in  the  act ;  but  this  does  not  extend  to  a  neutral 
vessel"  It  was  not,  however,  for  these  reasons,  as  appears 
from  the  opinion  of  the  other  judges,  (Ashhurst  and  Buller,) 
that  a  new  trial  was  refused  ;  but  solely  on  the  ground,  that 
the  defendants,  having  omitted  to  give  the  necessary  proof 
on  the  first  trial,  had  no  claim  to  be  relieved  against  their 
own  negligence. 

The  language  of  Lord  Mansfield  in  this  case,  in  speaking 
of  the  vessel  as  neutral,  without  adverting  to  the  fact,  that 
the  cargo  the  subject  insured,  was  British  property,  engaged 
in  a  trade  with  the  enemy,  is  very  remarkable.  No  person. 
Sir  William  Scott  observes,  {The  Hoop^  1  Rob.  217,)  was 
more  perfectly  apprised  that  the  neutral  bottom  gives,  in  no 
case,  any  sort  of  protection  to  a  cargo  that  is  otherwise  liable 
to  confiscation ;  and  he,  therefore,  concludes  that  '^  the  words 
of  this  great  judge  were,  in  some  degree,  misapprehended  by 
the  reporter."  Precisely  the  same  doctrine,  however,  that 
these  words  imply,  seems  to  have  been  laid  down  in  Planchi 
V.  Fletcher. 

Brandon  v.  Nesbitt,  (6  Term^  23.)  The  insurance  was 
on  goods,  and  the  defendants  pleaded,  that  the  persons  in- 
terested in  the  goods  were  alien  enemies,  and  at  the  time  the 
ship  sailed  on  the  voyage  insured,  resided  in  Prance,  be- 
tween which  country  and  England  a  war  then  existed.  It 
was  upon  the  sufficiency  of  this  plea,  that  the  discussion  be* 
fore  the  court  chiefly  turned,  and  judgment  was  given  for  the 
defendant,  on  the  sole  ground,  that  an  action  will  not  lie,  by, 
or  in  favor  of,  an  alien  enemy.  This  case,  therefore,  decided 
nothing  as  to  the  legality  of  the  contract,  for  Lord  Kenyon 
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intimated,  that  the  same  rule  would  apply  to  an  action  by 
an  enemy  on  a  ransom  bill,  (which  is  admitted  to  be  a  valid 
contract,)  unless  when  the  suit  is  brought  after  peace  is 
restored. 

In  Bristow  v.  Towers^  (6  Term^  35,)  which  was  argued 
and  decided  at  the  same  term  as  Brandon  y.  Nesbitty  the 
circumstances  were  nearly  similar,  except,  that  the  parties 
interested  in  the  goods,  were  alien  enemies,  when  the  policy 
was  effected,  as  well  as,  at  the  inception  of  the  voyage,  and 
the  fact  that  they  were  so,  instead  of  being  pleaded  special- 
ly, appeared  in  evidence  on  the  trial.  In  this  case,  the  ge- 
neral question,  whether  an  insurance  on  enemies'  goods  is 
lawful,  was  largely  and  ably  argued  by  the  counsel ;  but 
the  court  still  avoided  its  decision,  and  in  giving  judgment 
for  the  defendant,  satisfied  themselves  with  saying,  that  the 
case  w^  not  distinguishable  from  Brandon  v.  Nesbitt ; 
which  was  merely  deciding  that  the  defence  of  alien  enemy,  is 
just  as  available  under  the  general  issue  as  when  specially  plea- 
ded. We  shall  see,  hereafter,  that  this  rule  has  since  been 
modified. 

Bell  V.  Gilson,  (1  Bos.  ^  Pull  345.)  The  goods  in- 
sured, in  this  case,  were  shipped  in  a  neutral  vessel,  and  had 
been  purchased  in  Holland  on  account  of  the  assured,  who 
were  British  merchants,  resident  in  England,  after  the  com- 
mencement of  hostilities  between  Holland  and  Great  Britain, 
and  the  court,  declaring  that  they  did  not  mean  to  decide 
the  general  question,  whether  a  British  subject  may  carry 
on  trade  in  an  enemy's  country  in  time  of  war,  yet  held,  that 
the  trade,  and  consequently  the  insurance,  under  the  special 
circumstances  of  the  case,  was  lawful.  It  is  unnecessary  to 
make  any  remarks  on  this  decision,  as  we  shall  see,  that,  in 
the  case  next  to  be  cited,  and  which  arose  on  the  same  po- 
licy, a  contrary,  and  the  true  doctrine  was  finally  estab- 
lished. 

In  giving  his  opinion  in  this  case,  Mr.  Justice  Buller 
made  the  following  important  disclosure,  relative  to  the 
views  of  Lord  Mansfield,  which  is  necessary  to  be  tran- 
scribed, as  justifying  the  statement  in  the  text — "In  later 
times,  I  well  remember  to  have  seen  many  policies  tried, 
professedly,  on  enemies'  property,  without  ever  hearing  the 
objection  raised.    Lord  Mansfield  did  all  in  his  power  to 
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prevent  so  dishonorable  a  defence  being  made.  When  the 
case  of  Crist  v.  Mason  came  on,  I  more  than  once  conversed 
with  LfOrd  Mansfield  on  the  subject,  being  desirous  to  obtain 
bis  opinion  on  the  legality  of  such  insurances.  On  the  le- 
gality, however,  I  never  could  get  him  to  reason.  He  often 
said,  that  in  former  times  it  was  considered  for  the  interest 
of  the  country  to  insure  enemies'  property,  and  on  the  per- 
suasion of  its  being  for  the  interest  of  the  country,  he  al- 
ways discountenanced  any  objection  on  that  head.  But  he 
never  went  beyond  the  ground  of  expedience."(a) ! 

Potts  V.  Bell,  (8  Term,  548.)  The  facts  in  this  case, 
were  the  same  as  in  Bell  v.  GUson,  for  although  the  parties 
were  different,  the  suit,  as  already  stated,  was  founded  on 
the  same  policy.  The  action  was  commenced  in  the  com- 
mon pleas,  where,  upon  a  special  verdict,  judgment  was  given 
for  Bell,  the  plaintiff  below,  and  the  cause  was  then  carried 
by  a  writ  of  error,  to  the  King's  Bench.  The  case  was  twice 
argued,  and  the  second  time,  at  the  request  of  the  court  by 
civilians.  On  this  occasion.  Sir  John  Nicholl,  the  king's  advo- 
cate, appeared  for  the  plaintiff  in  error,  and  delivered  a  most 
able  and  learned  argument,  by  which  the  judgment  of  the 
court  was  evidently  controlled.  He  commenced  this  argu- 
ment with  a  brief  and  luminous  statement  of  the  general 
rules,  applicable  to  the  subject,  and  as  his  views  were  sanc- 
tioned and  adopted  by  the  court,  I  shall  transcribe  this  state- 
ment, as  exhibiting,  in  a  condensed  form,  the  actual  state  of 
the  law.  '^  A  subject  of  this  country  cannot  trade  with  the 
en^my,  without  the  king's  license,  and  under  the  circum- 
stances stated  in  the  special  verdict,  if  these  goods  had  been 
taken  at  sea,  by  any  of  our  cruisers,  and  brought  into  the 


(a)  Mr.  J.  Boiler  added :  ''  At  present  I  think  such  insurances  are  not 
expedient,  the  state  of  the  countries  at  war,  is  such  as  to  make  them  other- 
wise." On  these  expressions,  which  seem  to  imply  that  a  judge  has  the 
right  to  declare  and  vary  the  law,  according  to  his  own  personal  and  shift- 
ing notions  of  expediency,  Mr.  Marshall  has  made  some  very  just  and 
forcible  remarks.  The  language  was  doubtless  inconsiderate,  and  such 
as  the  learned  judge  would  not,  upon  reflection,  have  attempted  to  justify. 
A  doctrine  that,  in  efiect,  makes  the  mere  will  of  the  judge,  the  rule  of 
decisioii,  is  not  law,  but,  in  its  essence,  the  subversion  of  law.  {Monk. 
84t86.) 
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court  of  prize,  they  must,  necessarily,  have  been  condemned 
as  prize.  This  rule  has  been  long  settled,  and  is  so  undo* 
niable,  that  it  is  unnecessary  to  enter  into  the  principles  on 
which  it  is  founded,  which  must  now  be  presumed  to  be 
politic,  wise  and  just.  Nor  will  it  be  necessary  to  enter  into 
argument  to  show  that  there  can  be  no  distinction  between 
policies  of  insurance,  and  other  contracts  in  this  respect ;  for 
if  trading  with  an  enemy  be  illegal  generally,  it  must  be 
in  this  particular  instance,  and  every  contract  of  indemnity 
against  the  risks  attendant  on  such  trading,  must  also  be 
illegal.  There  is  no  distinction  between  policies  of  insu- 
rance made  to  protect  an  adventure  against  the  common  law, 
and  those  against  the  law  of  the  admiralty^  which  equally 
forms  a  branch  of  the  general  jurisprudence  of  the  king- 
dom. War  puts  every  individual  of  the  respective  govern- 
ments, as  well  as  the  governments  themselves,  into  a  state 
of  hostility  with  each  other.  There  is  no  such  thing  as  a 
war  for  arms,  and  a  peace  for  conmierce."  The  learned  ad- 
vocate supported  these  views  by  the  citation  of  numerous 
decisions  in  the  admiralty :  but  these  it  is  now  unnecessary 
to  notice,  as  in  treating  specially  of  a  trading  with  the  ene- 
my, I  shall  hereafter,  have  occasion  to  refer  to  them. 

At  a  subsequent  term.  Lord  Kenyon,  in  giving  the  judg- 
ment of  the  Court,  remarked,  that,  "  the  reasons  which  the 
king's  advocate  had  urged,  and  the  authorities  he  had  cited, 
were  so  many,  so  uniform,  and  so  conclusive,  to  show  a  Bri- 
tish subject's  trading  with  the  enemy  was  illegal,  that  the 
question  might  be  considered  as  finally  at  rest,  and  that  it 
might  be  now  taken  for  granted,  that  it  was  a  principle  of 
the  common  law,  that  trading  with  the  enemy  without  the 
king's  license,  was  illegal  in  British  subjects,  and  that  the 
consequence  was,  that  the  judgment  of  the  Court  of  Common 
Pleas  must  be  reversed."  It  is  to  be  observed  that  the  loss, 
in  this  case,  arose  from  a  capture  by  the  French.  The 
court,  therefore,  in  reversing  the  judgment  of  the  Common 
Pleas,  necessarily  determined  that  the  insurance  was  wholly 
void,  and  not  merely  void  as  against  a  British  seizure.  They 
rightly  considered  the  entire  invalidity  of  the  contract  to  be 
a  necessary  consequence  of  the  illegality  of  the  trade. 

Although  an  insurance  upon  enemies'  property  really 
stands^  upon  the  same  ground,  as  an  insurance  to  protect  a 
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premium,  because  the  contract  was  legal  at  the  time  the 
risk  commenced,  and  was  a  good  insurance  against  all  other 
losses,  hut  those  arising  from  capture  by  the  forces  of 
Qreat  Britain^  From  these  expressions  Mr.  Mar8hall(a) 
infers  that  his  lordship  meant  to  declare  his  opinion  that  an 
insurance  upon  enemies'  property  is,  in  all  cases,  valid 
against  all  losses,  but  those  proceeding  from  British  capture. 
But  the  language  of  his  lordship  must  be  understood  in  re- 
ference to  the  particular  case,  in  which,  the  contract  being 
made  in  time  of  peace,  was  lawful  in  its  origin.  Upon  an 
attentive  examination  of  his  opinion,  it  is  quite  evident  that 
he  meant  to  declare,  as  the  judgment  of  the  coml,  that,  when 
an  insurance  upon  enemies'  property  is  made  during  a  war^ 
the  contract  is  wholly  void.  He  refers,  with  marked  appro- 
bation, to  the  arguments  of  Bynkershoek  and  Valin,  and, 
subsequently,  says,  "  We  are  all  of  opinion,  that  to  insure 
enemies'  property  was,  at  common  law,  iU^gal  for  the  rea- 
sons given  by  the  two  foreign  jurists,  to  whom  I  have  re- 
ferred ;"  and  these  reasons,  we  have  seen,  reach  to  and  de- 
monstrate the  entire  invalidity  of  the  contract.  The  only 
question  that  the  opinion  of  Lord  Alvanley  leaves  in  doubt, 
is,  whether  the  effect  of  hostilities,  converting  the  assured 
into  an  enemy,  upon  an  antecedent  policy,  is  to  exonerate  the 
insurers  from  all  its  risks,  or  merely  from  that  of  British 
cqyture ;  and  this  doubt,  we  shall  see,  has  since  been  re- 
solved. 

Kellner  v.  Le  Mesurier,  (4  East,  396.)  In  this  case  the 
ship  insured  was  stated,  in  the  declaration,  to  be  a  foreign 
ship,  and  the  loss  was  averred  to  have  arisen  from  her  being 
taken  as  prize  by  the  British  government.  To  this  declara- 
tion, the  defendant  demiurred,  and,  as  it  did  not  appear  from 
the  pleading,  that  the  assured  was  an  alien  enemy  when  the 
contract  was  made,  the  single  question,  upon  the  merits,  pre- 
sented for  the  determination  of  the  court,  was,  whether  the 
underwriter  was  responsible  for  a  loss  resulting  from  Bri- 
tish capture.  Upon  this  question.  Lord  Ellenborough,  in 
delivering  the  judgment  of  the  court  said,  that,  upon  full 
consideration  of  the  subject,  the  court  were  all  of  opinion 


(c)  MmhmU,  43,  note. 
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that  the  objeotion,  taken  by  the  defehdant,  was  well  found- 
ed, and  that  no  action  could  be  maintained  upon  the  policy 
to  recover  the  loss  in  question.  That  an  insurance  against 
British  capture,  eo  nomine^  would  be  illegal  and  void  upon 
its  face,  as  being  directly  and  obviously  repugnant  to  the  in- 
terests of  the  state ;  and  if  such  an  insurance,  made  in  terms 
by  a  British  subject,  would  be  void,  an  insurance,  indirectly 
producing  the  same  effect,  by  the  application  of  the  general 
terms  of  the  policy  to  the  particular  event  of  British  capture, 
must,  upon  principle,  be  equally  illegal,  and  that  no  peril  can 
be  covered  under  the  generality  of  the  terms  "  capture,  deten- 
tion," or  the  like,  that  could  not,  consistently  with  law,  be 
speci6cally  insured  against  in  express  and  direct  terms." 

Gamba  v.  Le  Mesurier,  (4  East,  407.)  The  circum- 
stances, in  this  case,  were  substantially  the  same  as  in  Fur- 
tado  V.  Rodgers.  The  insurance  was  made  in  a  time  of 
peace,  upon  a  ship  and  goods  belonging  to  French  subjects. 
Hostilities  afterwards  commenced  between  England  and 
France,  during  which,  the  loss  claimed  arose  from  British 
capture,  and  the  suit  was  not  brought  until  the  restoration  of 
peace.  The  court  gave  judgment  for  the  defendants,  upon 
the  reasons  they  had  before  given  in  the  case  of  Kellner  v. 
Le  Mesurier. 

Neither  the  judgment  nor  the  reasoning  of  the  court,  in 
the  two  last  cases,  it  must  be  admitted,  went  further  than  to 
exempt  the  underwriter  from  a  loss  resulting  from  British 
capture.  The  question  as  to  the  effect  of  a  subsequent  war 
upon  the  general  risks  of  an  antecedent  policy,  was  left  un- 
determined ;  and  this,  in  the  case  next  to  be  cited,  was 
finally  decided. 

Brandon  v.  Curlinff,  (4  East,  410.)  The  insurance  was 
on  goods  on  board  a  neutral  ship,  from  London  to  Bayonne, 
and  the  loss  was  stated  to  have  arisen  from  seizure  and  de- 
tention. 

It  appeared  in  evidence,  that  the  policy  was  effected  pre- 
vious to  the  war  between  Great  Britain  and  France,  on  ac- 
count of  French  merchants  residing  at  Bayonne,  to  whom 
the  goods  were  consigned.  The  ship  sailed  from  London 
the  day  before  the  declaration  of  hostilities  against  France, 
but  did  not  leave  Gravesend,  where  she  slopped  for  her 
papers,  until  two  days  thereafter.    In  the  course  of  her 
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▼oyage,  she  put,  from  necessity,  into  a  port  of  Spain,  where 
the  goods  were  seized  by  Spanish  officers,  and  afterwards 
condemned  as  prize.  There  was  no  evidence  that  Spain 
was  an  ally  of  Great  Britain  at  the  time  of  the  seizure. 
Upon  the  argument,  the  counsel  for  the  plaintiff  stated  that 
the  question  to  be  resolved,  as  arising  from  the  facts  in  evi- 
dence, was  this :  Whether  the  contract  being  lawful  when 
made,  and  the  suit  brought  in  time  of  peace,  the  insurers 
were  liable  for  any  losses  happening  from  a  peril  of  the  sea, 
or  from  any  other  cause  than  a  hostile  act  of  their  own 
government,  or  of  the  government  of  an  ally.  And  Lord 
Ellenborough,  in  giving  the  judgment  of  the  court  for  the 
defendant,  virtually  admitted  that  this  was  a  true  statement 
of  the  question  to  be  determined.  He  observed  in  substance, 
that  the  principle  by  which  the  court  had  been  governed  in 
Kellner  v.  Le  Mesurier^  was  applicable  to  the  case  under 
judgment,  namely,  that  it  was  contrary  to  the  interest  and 
policy  of  the  state  to  permit  a  recovery  to  be  had  for  any  loss 
happening,  under  an  insurance,  during  a  war  between  the 
countries,  to  which  the  parties  belonged.  Consequently, 
that  a  policy  made  in  time  of  peace,  upon  goods  generally, 
is  to  be  considered  as  having  ingrafted  in  it  a  proviso  to  this 
effect — ^^  Provided  that  this  insurance  shall  not  extend  to 
cover  any  loss  happening  during  the  existence  of  hostili- 
ties^ between  the  respective  countries  of  the  assured  and 
assurer  J^  Because,  he  added,  during  the  existence  of  such 
hostilities,  the  subjects  of  the  one  country  cannot  allowedly 
lend  their  assistance,  to  protect  by  insurance,  the  property 
and  commerce  of  the  subjects  of  the  other.  Thus,  it  was 
finally  determined,  that  a  supervening  war  between  the 
countries  of  the  assurers  and  the  assured,  from  the  time  that 
it  occurs,  renders  a  prior  insurance  illegal  and  voidg^recisely 
for  the  same  reasons  that  render  the  contract  illegal  in  its 
origin,  when  made  during  a  war.  A  war,  if  it  does  not  ex- 
tinguish, suspends  the  life  of  the  contract,  and  whether  its 
life  would  be  restored  by  the  cessation  of  hostilities,  before 
the  termination  of  the  risks,  is  a  question  that  has  not  yet 
arisen,  and  the  contingency  is  so  remote  and  improbable, 
that  it  is  urmecessary  to  be  considered.  A  war,  that  should 
commence  and  terminate  during  the  continuance  of  the 
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valid,  whether  the  'property  insured  be  British  or  foreign. 
In  neither  case  can  the  policy  be  extended  to  cover  the  risks 
of  an  illegal  voyage  or  act;  but  no  reason  can  be  given,  why 
a  general  insurance  against  British  capture  and  detention, 
iis  nominibus,  may  not  be  innocently  construed  in  the  case 
of  a  foreign,  as  well  as  of  a  British  ship ;  for  the  legality  of 
such  an  insurance,  if  limited  to  an  unlawful  seizure  or  de- 
tention, or  to  a  temporary  lawful  detention,  without  any 
fault  of  the  assured,  is  just  as  certain  in  the  one  case  as  in 
the  other.(a)  li^ould  a  policy,  made  in  time  of  peace,  upon 
a  foreign  ship,  contain  an  agreement,  that,  in  the  event  of  a 
war  between  the  respective  countries  of  the  assurer  and  the 
assured,  the  risks  of  British  capture,  <S6c.  should  be  included, 
the  contract  would  be  clearly  void,  for  the  illegal  intent 
would  be  manifest  on  its  face ;  but,  should  the  policy,  with- 
out any  reference  to  a  future  war,  insure  immediately,  and 
in  terms,  against  the  same  risks,  there  would  be  no  reason 
to  suppose  that  the  event  of  a  war,  converting  the  property 
insured  into  that  of  an  enemy,  and  thereby  rendering  the 
contract  illegal,  was  in  the  contemplation  of  the  parties,  nor, 
consequently,  that  they  meant,  that  the  words  of  the  policy 
should  be  applied  to  that  event.  The  presumption,  that  the 
parties  meant  only  to  insure  against  lawful  risks,  would  be 
quite  as  fair,  and  reasonable,  as  if  the  property  insured  belong- 
ed to  British  subjects.  The  reasons  for  restricting  their  lan- 
guage to  such  risks,  would*  have  the  same  force ;  nor  is  it 
possible  to  believe  that  a  British  court  of  justice  would  apply 
to  the  respective  cases  a  different  rule.  The  distinction 
would  be  unreasonable,  and  therefore  impolitic  and  odious. 
In  truth  the  language  of  the  court  in  Lubbock  y.  Potts,  gives 
no  countenance  to  such  a  distinction.  They  plainly  intend- 
ed to  say  no  more  than  that  the  insurance  is  void,  when 
on  its  face  it  is  designed  to  protect  the  property,  as  that  of  an 
enemy,  from  British  capture. 

In  the  case  of  Glaser  v.  Cowie,  (1  M.  ^  S.  55.)  Lord 
EUcnborough  places  a  further  limitation  upon  his  general 
language  in  Kellner  v.  Le  Mesurier.  He  there  states,  that 
if  a  policy  upon  foreign  property  should  embrace  the  risk  of 


(a)  Barker  v.  Blakes,  (9  EaU,  283.)    Post,  Lee.  V.  Note.  IV. 
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British  capture,  even  the  intention  of  the  parties,  to  cover 
an  unlawful^  risk,  would  not  make  the  whole  policy  illegal 
and  void,  though,  perhaps,  he  adds,  the  insurance  would  be 
void  pro  tanto.  I  add,  that  where  the  insurance  is,  and 
continues  to  bci  upon  neutral  property,  and  the  vo]rage  is  n<^ 
illegal,  there  seems  to  be,  no  reason  why  the  insertion  of  the 
risk  of  British  capture  should  afSect  the  general  validity  of 
the  contract,  and,  that  when  the  property  is  that  €i  an  ene- 
my, either  at  the  time  of  the  contract  or  of  the  loss,  the  in- 
sertion of  the  risk  is  unimportant,  since  the  contract  is  inva- 
lid in  itself,  and  the  insurer,  of  necessity,  discharged.  The 
decision  in  Olaser  v.  Cowie^  therefore,  seems  to  prove  that 
the  insertion  of  the  risk  is,  in  all  cases,  immaterial.  It  ne- 
ver binds  the  insurer  to  the  payment  of  a  loss,  for  which  he 
would  not  be  liable  under  the  general  words  of  the  policy, 
and  never  vitiates  a  policy  otherwise  valid.  If  confined  to 
lawful  risks,  it  is  mere  surplusage.  If  extended  to  unlawful, 
it  is  simply  void. 

Flindt  V.  Waters,  (16  Ea8t,257.)  I  refer  to  this  case 
as  establishing  an  important  exception  from  the  geneml  rule, 
that  seems  deducible  from  the  decision,  in  Bristaw  v.  Tauh 
ers,  that,  where  the  party,  on  whose  account  an  insurance  is 
effected,  is  an  alien  enemy,  the  fact  may  be  given  in  evi- 
dence as  a  valid  defence  under  the  general  issue.  It  was 
determined  in  this  case,  that  where  the  insurance  is  made, 
and  the  loss  happens  in  time  of  peace,  and  the  suit  is  brought 
in  the  name  of  the  British  agent  effecting  the  policy,  the 
fact,  that  the  person,  on  whose  account  the  insurance  was 
made,  was  an  alien  enemy  when  the  suit  was  commenced, 
must  be  pleaded  specially,  and  cannot]  be  admitted  as  a  de- 
fence under  the  general  issue.  The  ground  of  the  decision 
was,  that  as  the  contract  was  lawful  in  itself  when  made, 
and  when  the  loss  happened,  the  party  interested  had  acquired 
under  it  a  vested  right  to  an  indemnity;  that  his  disability 
to  maintain  an  action  for  the  recovery  of  the  debt,  was  mere- 
ly personal  and  temporary,  and  that,  to  permit  it  to  be  given 
in  evidence  under  the  general  issue,  would  be  to  give  to  a 
defence,  temporary  in  its  nature,  the  unjust  operation  of  a 
perpetual  bar.  It  follows,  from  this  decision,  that,  in  an  ac- 
tion upon  a  policy,  the  defence  that  the  party  interested  is 
an  alien  enemy,  must  always  be  pleaded  specially,  unless  it 
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goes  to  the  very  substance  of  the  contract,  and  destroys  for- 
ever the  title  of  the  assured  to  recover  for  a  loss.  Where  it 
merely  suspends  the  right  of  action,  it  must  be  pleaded. 
Vide  also  Harman  v.  Kingston,  (3  Camp.  152.) 

It  would  be  unjust  to  conclude  this  note,  without  referring 
to  the  case  of  Oriswold  v.  Waddington,  (15  Johns.  57 ; 
S.  C.  in  Error,  16  Johns.  438,)  as  containing,  in  the  argu- 
ments of  the  counsel,  and  in  the  opinions  of  the  judges,  a 
more  elaborate  and  thorough  investigation  into  the  conse- 
quences of  a  war,  as  affecting  the  relations,  intercourse,  and 
contracts  of  the  respective  subjects  of  the  hostile  states,  than 
is  elsewhere  to  be  foimd.  I  refer  especially  to  the  argu* 
ments  of  Messrs.  Wells  and  Emmet,(a)  in  the  Supreme 
Court,  and  to  the  opinion  of  Chancellor  Kent,  in  the  Court 
of  Errors,  (16  Johns.  443.)  The  latter  is  a  most  learned 
and  elaborate  dissertation  '^  omnibus  absoluta  numsrv^*  on 


(a)  Were  this  the  place,  the  author  would  willingly  dwell  on  the  ex- 
traordinary merita  of  the  two  greatest  advocates  that  have  yet  adorned  the 
bar  of  his  native  state.  The  first,  unrivalled  as  a  logician,  surpassing  all 
in  the  purity  and  vigor  of  his  style — in  the  order,  disposition,  and  choice  of 
his  topics — in  the  soundness  of  his  judgment,  and  the  comprehensiveness 
of  his  views — and  gifted  with  a  natural  dignity,  that  gave  almost  a  judicial 
authority  to  every  sentence  that  he  uttered.  The  other,  a  copious  and 
vehement  orator,  fertile  in  argument,  rich  in  illustration,  rising  occasion- 
ally to  the  very  heights  of  passionate  and  figurative  eloquence ;  and  if  not 
always  satisfying  the  judgment,  invariably  commanding  the  applause,  and 
carrying  with  him  the  sympathies  of  his  audience.  During  their  lives^ 
public  opinion  was  greatly  divided  on  the  question,  to  which  the  pakn  of 
superiority  was  justly  to  be  assigned  ;  but,  "  lUud  quidem  certe  omnes  ita 
juikahant^  neminem  esse,  qui  horum  alierutro  patrono,  cujusquam  ingenium 
Tf^utTeret* 

The  fiune  of  an  American  lawyer,  whatever  may  be  his  learning,  abili- 
tiee,  or  eloquence,  from  the  division  of  the  nation  into  so  many  distinct 
conununities,  is,  of  necessity,  in  a  great  measure,  provincial ;  and  proba- 
bly many  an  American,  and  certainly  the  English  reader,  will  smile  at  this 
tribute  to  the  memory  of  men,  whose  names  had  never  reached  his  ears ; 
yet,  had  Westminster  Hall  been  the  theatre  of  their  forensic  ethrtR,  there 
is  no  hazard  in  the  assertion,  that  both  would  have  been  placed,  by  the 
•nffhige  of  the  British  naticm,  at  least  in  the  same  rank  with  Scarlett,  and 
Bkougham,  and  Lyndhurst,  and  Follett 

His  saUem  accumuiem  donis^ 
The  graves  of  men  whom  I  loved  and  revered  when  living. 
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this  branch  of  national  and  municipal  law.  It  embraces  a 
masterly  and  critical  analysis  of  all  the  cases,  and  supports 
erery  position  by  an  irresistible  force  of  argument,  as  well 
as  of  authority.  Like  the  treatise  of  Bynkershoek,  it  is  not 
to  be  transiently  consulted  ;  but,  by  a  diligent  and  repeated 
perusal,  should  be  transfused  into  the  mind  of  the  student 
It  was  determined  by  the  Supreme  Court  in  this  case,  and 
their  decision  was  affirmed  by  the  Court  of  Errors,  that  the 
war  between  Great  Britain  and  the^United  States  dissolved, 
ipso  factOy  a  subsisting  partnership  between  an  American 
citizen,  residing  in  New- York,  and  a  British  subject,  residing 
in  London.  The  propriety  of  the  decision,  as  applied  to  a 
commercial  partnership,  that,  from  its  nature,  supposes  and 
requires  a  frequent  intercourse  and  communication  between 
the  parties,  cannot  be  disputed ;  but  there  are,  doubtless, 
many  contracts,  of  which  a  war  suspends  the  existence, 
without  dissolving  the  obligation.  The  distinction  is  proba- 
bly this :  A  vested  right,  under  a  subsisting  contract,  is  not 
affected  by  a  subsequent  war ;  but  where  the  contract  is  ex- 
ecutory, and  would  have  been  illegal,  if  made  in  time  of 
war,  it  becomes  so  from  the  time  that  hostilities  commence, 
as  to  all  acts  to  be  performed  by  either  party  during  the  war. 


Note  III. 

P.  423,  §  16.  It  was  decided  by  the  Supreme  Court  of 
New-York,  in  the  cases  of  Ludlow  y.  Bowne,  (1  Johfis.  1,) 
and  of  De  Wolfy.  N.  Y.  FHrem.  Lis.  Co.,  (20  Johns.  214,) 
and  their  decision  in  the  second  case,  was  affirmed  by  the 
Court  of  Errors,  (2  Coweuy  56,)  that  the  rule  laid  down  by 
Sir  William  Scott,  that  goods  shipped  from  a  neutral  country, 
to  be  delivered  on  their  arrival  to  an  enemy  purchaser,  under 
an  agreement  by  which  the  risks  of  the  voyage  are  assumed 
by  the  shipper,  are  to  be  regarded  in  transitu  as  enemies' 
property,  and,  therefore,  lawful  prize,  ought  not  to  be  con- 
sidered as  sanctioned  by  the  law  of  nations  ;  but  is  to  be 
regarded  as  an  unjust  and  arbitrary  interpolation,  *'  the  off- 
spring of  mere  state  policy — ^the  result  of  power,  forgetting 
right"  (C.  J.  Spencer,  20  Johns.  228.)    I  observe,  upon 
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these  decisions,  that  from  the  nature  of  the  question,  they 
profess  to  determine,  they  cannot  be  regarded  as  conclusive 
evidence  of  the  existing  law,  even  in  the  state  in  which 
they  were  pronounced.  They  are  entitled  to  respect,  but 
are  not  binding  as  authorities.  Although  the  state  courts 
are  bound  by  the  rules  of  the  law  of  nations,  in  all  cases  to 
which  they  apply,  they  are  not  bound  by  them  as  a  compo- 
nent part  of  their  own  municipal  law.  The  law  of  nations 
as  such,  is  not  a  part  of  the  municipal  law  of  each  state ; 
but  an  integral  portion  of  the  general  national  law  of  the 
United  States,  as  much  so  as  if  all  its  provisions  were  in- 
corporated, and  declared  to  be  law,  in  an  act  of  Congress. 
It  is  certain  that  no  state  legislature  has  any  right  by  statute, 
to  change  these  provisions,  and  what  cannot  be  done  by 
'  legislative  enactments,  is  certainly  not  to  be  effected  by  ju- 
dicial decisions.  It  is  only  in  their  federative  capacity,  that 
the  United  States  are  a  nation,  and  hence,  the  law  of  na- 
tions, is  binding  on  the  respective  states,  not  as  independent 
sovereignties,  but  as  subordinate  members  of  one  body,  and 
upon  individuals,  not  as  inhabitants  of  a  particular  state, 
but  as  citizens  of  the  United  States.  The  question,  whether 
property  on  the  ocean  belongs  to  a  neutral  or  an  enemy,  in 
all  cases  where  the  rights  of  a  belligerent  are  concerned,  is 
to  be  determined  solely  by  the  law  of  nations.  It  is  a  question 
of  lawful  prize  or  not,  and  the  decision  of  all  such  questions, 
when  directly  presented  for  adjudication,  by  the  constitu- 
tion of  the  United  States,  belongs  exclusively  to  the  federal 
courts.  The  same  questions  may  arise  incidentally  in  a 
state  court,  but  on  all  such  occasions  it  will  not  be  doubted 
that  the  state  tribunals  are  bound  to  follow  and  obey  the  law 
as  established,  or  declared,  in  the  courts  of  the  Union.  It 
would  be  inconsistent  with  the  very  nature  of  civil  society, 
that  there  should  be  two  opposite  systems  of  law,  conflicting 
niles  of  action,  prevailing  at  the  same  time,  in  the  same 
community,  and  binding  upon  the  same  individuals;  yet 
this  dangerous  conflict,  in  the  progress  of  time,  would  cer- 
tainly ensue  from  any  other  doctrine  than  that  which  has 
been  stated. 

These  observations  have  been  made  as  introductory  to 
the  remark,  that  the  decisions  in  New- York  are  scarcely  to 
be  reconciled  with  the  principles  by  which  the  courts  of  tbt 
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United  States — I  refer  to  the  Supreme  Court,  as  well  as  to 
the  decisions  of  llr.  J.  Story  in  his  own  circuit — ^have  inva- 
riably been  governed  in  the  determination  of  prize  causes. 
It  is  true,  that,  in  these  courts,  the  exact  question,  whether 
goods  that  are  not  to  be  paid  for  by  an  enemy  purchaser  un- 
til their  arrival,  are  to  be  deemed  his  property,  in  transUu^ 
has  not  been  decided ;  but  the  decisions  in  analogous  cases, 
resting  substantially  on  the  same  grounds,  have  correspond- 
ed, entirely,  with  those  of  the  English  admiralty,  and  have 
sustained,  in  their  full  extent,  those  doctrines  of  Sir  William 
Scott,  which  the  courts  in  New- York  have  chosen  to  repro- 
bate, as  infringing  the  rights  of  neutrals,  and  violating  the 
law  of  nations. 

It  was  laid  down  by  the  Chief  Justice,  in  De  Wolf^ 
V.  The  F.  Ins,  Co.^  that  the  only  restrictions  which  the  law 
of  nations,  justly  interpreted,  imposes  upon  the  commerce  of 
neutrals  with  a  belligerent  power,  are  the  interdiction  of 
trade  in  articles  contraband  of  war,  and  the  denial  of  entry 
into  a  blockaded  port,  and  that,  with  these  exceptions,  every 
contract  between  a  neutral  and  an  enemy,  is  lawful  and 
valid,  that  would  be  so  by  the  law  of  the  country  where  it 
is  made,  in  a  time  of  peace  ;  and  it  is  evident,  that  these  po- 
sitions were  the  basis,  not  only  of  the  judgment  of  the  Su- 
preme Court,  but  of  its  affirmance  in  the  Court  of  Errors. 
Yet  these  positions,  admitted  to  be  law,  would  put  an  end  to 
the  whole  doctrine  of  constructive  ownership,  of  hostile  cha- 
racter, resulting  from  the  nature  of  the  traffic,  and  of  the  in- 
validity, in  special  cases,  of  a  sale  or  transfer  from  an  enemy 
to  a  neutral.  If  these  positions  are  true,  a  ship,  in  fact,  neu- 
tral, but  trading  under  the  flag  and  pass  of  the  enemy,  or 
employed  as  a  transport  in  the  enemy's  service,  ought  not  to 
be  condemned ;  nor  the  produce  of  a  plantation  belonging  to 
a  neutral,  in  an  enemy's  colony ;  nor  the  share  of  a  neutral 
partner,  in  the  property  of  a  house  of  trade,  in  an  enemy's 
country  ;  nor  the  ship  or  goods  of  a  neutral,  incorporated  in 
the  national  commerce  of  an  enemy  ;  and  the  legality  of  eve- 
ry transfer  for  a  valuable  consideration  from  an  enemy  to  a 
neutral,  of  goods,  in  transitu,  as  it  is  certainly  valid  in  time 
of  peace,  should  be  admitted  and  sustained.  Indeed,  the 
counsel  for  the  assured,  in  the  Court  of  Errors,  considerad 
tbe  decisions  d  Sir  William  Scott,  in  all  these  cases,  as  flow- 
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ing  from  the  same  principle,  and,  therefore,  included  them 
all  in  one  sweeping  condemnation  ;.  yet,  in  all  of  them,  the 
doctrines  of  that  eminent  judge  have  been  admitted,  adopted, 
or  affirmed  by  the  Supreme  Court  of  the  United  States. 

The  judgment  of  the  Supreme  Court  of  New- York,  in 
Ludlow  V.  Bovme^  was,  in  one  respect,  still  more  directly  at 
Tariance  with  the  decisions  of  the  prize  courts  in  the  United 
States,  as  well  as  in  England,  than  the  decision  in  De  Wolf 
T.  N.  Y.  F.  Ins.  Co.  In  Ludlow  v.  Bowne^  the  legal  title  to 
the  goods,  by  the  very  terms  of  the  bill  of  lading,  was  vest- 
ed  in  the  enemy  consignee,  as  whose  property,  they  were 
condemned ;  yet,  in  order  to  show  that  the  property  was,  in 
fact,  neutral,  and  the  condemnation,  therefore,  unjust,  the 
court  admitted,  in  evidence,  a  private  contract  between  the 
parties,  contrary  to  the  established  rule,  that,  in  a  court  of 
prize,  the  legal  title  is  the  true  and  only  test  of  actual  owo- 
ership.  It  was  upon  this  ground,  as  well  as  for  other  rear 
sons,  that  the  Chief  Justice  (Kent)  dissented  from  the  opi- 
nion of  the  majority  of  the  court. 

Considering  the  question,  merely  on  the  ground  of  author- 
ity, and  laying  out  of  view  the  actual  decisions  of  the  federal 
courts,  it  will  probably  be  thought  by  many  readers,  that 
the  New- York  decisions  are,  at  least,  counterbalanced  by  the 
expressed  opinions  of  Mr.  Justice  Story,  and  of  Chancellcnr 
Kent ;  each  of  whom,  in  terms  the  most  unequivocal,  has 
declared  his  adherence  to  the  reprobated  doctrines  of  Sir 
William  Scott. 

In  the  Ann  Oreen^  (I  Oallis^  291,)  Mr.  Justice  Story 
says — *'  The  cases  are,  I  think,  settled  upon  just  principles, 
that  decide,  that,  in  time  of  war,  property  shall  not  be  per- 
mitted to  change  character  in  its  transit,  nor  shall  property 
consigned Jo^  become  the  property  of  an  enemy ^  upon  ar- 
rivalj  be  protected  by  the  neutrality  of  the  shipper.  Such 
contracts,  however  valid  in  time  of  peace,  are  considered,  if 
made  in  war,  or  in  contemplation  of  war,  as  infringements 
of  belligerent  rights,  and  calculated  to  introduce  the  grossest 
frauds.  In  fact,  if  they  could  prevail,  not  a  single  bale  of 
eiiem]r's  goods  would  ever  be  found  upon  the  ocean."  In  a 
note,  the  learned  judge  refers  to  the  very  cases  from  which 
the  doctrine,  as  stated  in  the  text,  has  been  deduced  ;  and 
in  a  subaequeot  case--the  Frands^  (1  GaUis^  450,>-lie 
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has  repeated  the  expression  of  these  views,  in  language 
equally  strong  and  explicit. 

Chancellor  Kent,  in  his  Commentaries,  (retaining  the 
opinions  that  he  had  expressed  as  Chief  Justice,  in  Ludlow 
▼.  Bowne,)  after  stating  the  rule,  that  the  hostile  character 
of  property  on  the  ocean  cannot  be  changed  by  a  transfer, 
in  transitu^  proceeds  to  say  :  "  So,  property  shipped  from  a 
neutral  to  the  enemy's  country,  under  a  contract  to  become 
the  property  of  the  enemy  on  arrival,  may  be  taken,  in  tran- 
situ, as  enemies'  property  ;  for  capture  is  considered  as  de- 
livery. The  captor,  by  the  rights  of  war,  stands  in  the  place 
of  the  enemy.  The  prisce  courts  will  not  allow  a  neutral 
and  belligerent,  by  a  special  agreement,  to  change  the  ordi* 
nary  rule  of  peace,  by  which  goods  ordered  and  delivered 
to  the  master,  are  considered  as  delivered  to  the  consignee. 
All  such  agreements  arc  held  to  be  constructively  fraudulent, 
and  if  they  could  operate,  they  would  go  to  cover  all  belli- 
gerent property^  while  passing  between  a  belligerent  and  a 
neutral  country ;  since  the  risk  of  capture  would  be  laid 
alternately  on  the  consignor  or  consignee^  as  the  neutral 
factor  should  happen  to  stand  in  one  or  other  of  these  rela- 
tions." He  then  adds  :  '^  These  principles  of  the  English 
admiralty  have  been  explicitly  recognized  and  acted  upon  by 
the  prize  courts  of  this  country."  Thus  ratifying  that  con- 
struction of  the  United  States'  decisions  that  I  have  adopted. 
In  a  note,  he  refers  to  the  cases  of  the  Anna  Catharina,  and 
the  Sally,  Griffith,  which  are  among  those  quoted  in  the 
text ;  but  he  gives  no  reference  to  the  cases  of  Ludlow  v. 
Bowne,  and  De  Wolf  v.  N.  Y,  F.  Ins.  Co,,  nor  does  he 
allude  to  them  in  his  text  The  omission,  as  we  cannot 
doubt  his  perfect  knowledge  of  these  cases,  is  most  signifi- 
cant. It  is  equivalent  to  an  express  rejection  of  their  au- 
thority.    1  Kent's  Commen.,  (5th  ed.)  p.  86,  87. 

The  opinions  thus  given  of  these  eminent  jurists  are  con- 
clusive to  show,  that  in  their  judgment,  the  doctrine  of  Sir 
William  Scott,  that  has  been  adopted  in  the  text,  so  far  from 
meriting  the  reproach  and  censure  with  which  it  has  been 
visited,  is  a  just  exposition  of  the  law  of  nations,  and  that 
the  reasons  by  which  it  is  sustained,  are  not  merely  pro- 
bable, but  in  truth  unnn&weiable,  since  the  adoption  of 
an  opposite  rule,  by  iu  necessary  effect^  would  exempt  all 
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lielligerent  property  oq  the  oceaa  from  the  risk  of  cap- 
ture, and  the  penalty  of  confiscation.  It  has  been  the 
settled  policy  of  the  gOTernment  of  the  United  States,  to 
change  as  far  as  practicable  the  existing  law  of  nations,  by 
introducing  into  all  its  treaties  with  foreign  powers,  the 
liberal  maxim,  that  "  free  ships  shall  make  free  goods,"  and 
the  wisdom  of  this  policy,  the  writer  is  not  at  all  disposed  to 
question.  On  the  contrary,  his  opinions  and  wishes,  go  still 
further  in  the  same  direction.  Could  his  wishes  effect  the 
change,  private  war  and  the  seizure  of  private  property  on 
the  ocean,  would  be  abrogated  at  once  and  forever.  But 
while,  by  the  law  of  nations,  the  right  of  capture  exists,  and 
is  admitted  to  exist,  we  are  surely  not  permitted  to  subvert 
or  evade  the  rules,  by  which  alone  its  effectual  exercise  can 
be  secured,  since,  to  deny  the  obligation  of  such  rules,  is 
virtually  to  deny  the  existence  of  the  right.  I  add  a  single 
remark  that,  properly  weighed,  I  think,  must  be  regarded  as 
conclusive.  It  has  been  stated,  that  the  rule  we  are  considering, 
was  first  adopted  and  enforced  by  the  English  prize  courts,  in 
the  year  1795,  {Hoffman  Arguendo^  2  Cowen,  81,)  but  upon 
referring  to  the  case  of  the  Sally,  Griffiths,  (3  Rob.  302,)  which 
was  decided  by  the  Lords  of  Appeal  in  that  year,  we  find  that 
this  language  was  held  by  the  court : — "  It  has  always  been 
the  rule  of  the  prize  courts,  that  property  going  to  be  delivered 
in  the  enemies'  country,  and  under  a  contract  to  become  the 
property  of  the  enemy  immediately  on  arrival,  if  taken  in 
transitu^  is  to  be  considered  as  enemies'  property,"  and  the 
counsel  for  the  captors,  in  the  same  case,  referred  to  the  stand- 
ing interrogatories  of  the  court,  which  were  settled  and  adop- 
ted in  the  year  1741,  as  conclusively  proving  that  the  rule 
in  question,  was  a  known  and  established  principle  of  the 
court.  I  known  of  no  reason,  that  gives  us  a  liberty  to  doubt 
the  truth  of  these  statements,  and  it,  therefore,  follow^  that 
the  doctrine  which  has  been  censured  as  a  modern  and  ar- 
bitrary innovation,  was  a  component  part  of  the  prize  law 
of  the  British  empire,  when  the  United  States  declared  their 
independence.  The  legal  consequence  I  state  in  the  lan- 
guage of  Chief  Justice  Marshall — "The United  States  hav- 
ing, at  one  time,  formed  a  component  part  of  the  British 
empire,  their  prize  law,  was  our  prize  law ;  when  we  separa- 
ted, it  continued  to  be  our  prize  law,  so  far  as  it  was  adapted 
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to  oar  ciieimiBlaDoeSi  aihl  ▼»  doc  Tiiied  bj  the 
wliiefa  vas  opable  of  rhiinging  iL^{a)  Caograi  ji  lot 
only  pover  opible  of  changing  an  cstabliAed  mk  cf  fm 
law  of  priaD— ^and  as  the  role  in  qnealioii.  had  not  faeeB  fam 
diangod,  it  vas  jml  as  binding  npoo  the  eoons  in  Sev- 
York,  when  thef  {vooooneed  their  linrjainn,  as  any  i 
and  cslablisfafd  rale  of  the  common  law. 


NoT«  IV. 

P.  434,  Ml-  I^  »  "tatod  bj  Mr.  Whe^oB,  in  hs  ^ 
Ue  treatise  oo  the  Law  of  Maritime  Gapa 
which  I  Creelj  oonlieas  my  oUigatioos — chat  where  the  lig^ 
of  stoppage  in  transiiu^  has  been  dnly  ezereisBd,  the  cob- 
sigtHV,  by  the  municipal  law,  has  a  right  to  change  the  cob- 
sigoment,  and  that "  the  law  of  war  permits  the  delircrr  la  ba 
made  to  another  nentrd  consignee  by  order  of  d»e 
shipper."  This  last  position  is  certainly  cnwieonk.  It 
not  snstained,  cither  by  the  lacts,  or  by  any  < 
the  opinion  of  the  eonrt,  in  the  case  to  whidi  Mr. 
refers,  (77ke  Cbfuteiiria,)and  bythededsiaoin  the  Tm 
VetmeTf  which  proceeded  directly  on  the  opposile  gromid,  it 
is  cootndicted  and  orerraled  This  is  the  only 
error  that  I  haTe  discorered  in  Ais  Tery  accmate 
which  I  have,  in  a  measure,  adopted  as  a  guide; 
sboald  I  hare  noticed  its  existence,  had  it  oecnrved  in  a 
work  of  less  authority.    ( Wheat,  an  Cap.  p.  88L) 


Note  V. 

P.  436,  I  33.  The  words  of  Sir  William  Scott,  in  die 
case  to  which  I  refer,  seem  susceptible  of  no  other  construe^ 
tion  than  that  which  I  have  adopted  in  the  text  They  are 
as  follows — "  It  is  a  settled  principle  in  this  court,  that,  in 
order  to  constitute  an  effectual  transfer  of  the  property,  there 

(a)  9  Chndb,  198. 
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must  either  be  an  order  for  the  goods,  or  an  effectual  aeeep- 
iance  of  them,  by  (he  consignee,  prior  to  the  capture.  If 
the  capture  takes  place  where  no  order  has  been  given,  and 
before  the  goods  have  been  accepted,  they  must  be  consider- 
ed as  the  property  of  the  person  who  so  consigned  them. 
In  this  case,  the  court  has  called  for  evidence  to  show  whe- 
ther any  order  had  been  given  by  the  British  merchants,  or 
any  act  done  by  them  in  the  nature  of  an  acceptance,  before 
the  capture,"  (I  Ed.  347.)  The  proof  required  was  not 
given ;  but  it  is  a  necessary  inference,  as  well  from  these 
words  as  from  other  parts  of  the  opinion,  that,  had  any  act 
of  the  British  merchants,  in  the  nature  of  an  acceptance,  prior 
to  the  capture  been  proved,  imposing  on  them  a  legal  obli- 
gation to  receive  the  goods,  they  would  have  been  restored. 
In  the  case  of  the  Francis,  {Dunham  ^  Randolphs 
Claim,)  9  Cranch,  185,  the  counsel  for  the  claimants  relied 
on  the  distinction  we  are  considering,  and  insisted,  that  a 
few  days  prior  to  the  capture,  and  while  the  goods  were 
in  transitu,  the  consignment  had  been  accepted  al)8olute- 
ly,  by  the  claimants,  on  the  terms  required  by  the  ship- 
pers ;  but  the  court  were  of  opinion,  that  the  acceptance  was 
not  absolute,  but  partial  and  conditional ;  and,  thereforey 
could  not  operate  to  divest  the  legal  title  of  the  shippers  ; 
and  they  expressly  declined  to  consider  the  question,  whe- 
ther the  case,  had  the  acceptance  been  absolute,  could  be 
excepted  from  the  general  rule,  relative  to  change  of  proper- 
ty in  transitu,  adding,  that  the  reasoning  on  which  they 
founded  their  decision,  was  not  to  be  considered  as  an  im- 
plied admission  of  the  soundness  of  the  distinction,  taken 
by  the  counsel  for  the  claimants.  I  cannot  help  thinking, 
that  this  caution  would  not  have  been  added,  had  the  case 
of  the  Cousine  Marianne  been  quoted,  and  the  necessary 
import  of  the  language  of  Sir  William  Scott  had  been  duly 
weighed,  as  it,  doubtless,  would  have  been. 


Note  VI. 


P.  437,  §  36.  The  language  of  Sir  William  Scott,  in  con- 
doding  his  judgment  in  the  case  of  the  HerstekUr^  showi^ 
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still  more  plainly,  his  disapprobation  of  the  rule  on  which 
he  acted.  ''  If  I  am  right,"  he  said,  "  in  considering  the 
property  in  this  case  in  the  same  light  as  other  Dutch  pro- 
perty, it  must  follow  the  same  course^ — (i.  e.  be  condemned.) 
I  am  aware,  that  this  is  to  act  upon  a  principle  sufficiently 
strong — but  it  is  one  that  has  been  laid  down  by  the  Su- 
preme Court,  and  therefore,  it  is  one  that  I  am  undoubtedly 
bound  to  obey ;  although,  I  have  no  scruple  to  declare,  that 
it  is  a  principle  which  I  am  not  disposed  to  carry  a  step  fur- 
ther than  authority  leads  me."  (1  Rob.  118.)  It  is  admitt^ 
by  Sir  William  Scott,  in  the  same  case,  that  the  general 
rule  is,  that,  as  personal  property  follows  the  rights  of  the 
person,  if  the  owner  at  the  time  of  seizure  was  entitled  to  res- 
titution, and  at  the  time  of  adjudication,  is  in  a  capacity  to 
claim,  the  property  must  be  restored.  It  is  by  virtue  of  this 
general  rule,  that  property  is  always  restored,  which,  although 
hostile  at  the  inception  of  the  voyage,  by  the  intermediate 
conclusion  of  peace,  had  become  that  of  a  friend  at  the  time 
of  capture  ;  and  the  cases  of  the  Dankebaar  Africaan,  &c., 
certainly  seem  to  be  very  arbitrary  exceptions. 


Note  VII. 


P.  440,  §  41.  In  the  nisi  prius  case  of  Bromley  v.  Hes- 
seltine,  (1  Camp.  75,)  the  consignees  and  owners  of  the 
goods  insured  were  aliens,  residing  at  Leghorn,  which,  at 
the  time  the  policy  was  effected,  was  in  the  possession  of 
French  troops.  The  vessel  was,  however,  bound  to  a 
neutral  port,  where  the  goods  were  to  be  delivered.  The 
counsel  for  the  underwriters  objected  to  a  recovery  of  the 
loss,  on  the  ground  that  the  consignees,  the  assured,  ^'  were 
residing  in  a  place,  then  in  a  state  of  declared  hostility  to 
England;  and  that,  as  the  trading  by  them,  under  such 
circumstances,  certainly  tended  to  the  aid  and  comfort  of 
the  enemy,  it  could  not  be  legally  covered  by  an  insur- 
ance." And  in  reply  to  this  objection.  Lord  Ellenborough 
is  reported  to  have  said :  ^'  I  do  not  know,  that,  merely 
because  an  alien  happens  to  be  resident  in  an  enemy's 
oountry,  goods  to  be  delivered  to  him  at  a  neutral  or  friendly 
port|  are,  on  that  account,  uninsurable.    Suppose  a  British 
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merchant  to  be  entrapped  and  confined  in  an  enemy's  coun- 
try; it  can  scarcely  be  said,  that  all  the  trade  he  may 
still  carry  on,  is  in  aid  of  the  king's  enemies,  illegal,  and 
incapable  of  being  insured."  The  plaintifi*  had  a  verdict,  and 
it  does  not  appear  that  any  attempt  was  made  to  disturb  it. 

The  distinction  which,  in  this  case,  Lord  Ellenborough 
seems  to  intimate,  between  the  efiect  of  a  policy  upon  the 
goods  of  an  enemy,  as  destined  to  a  neutral  or  a  hostile 
port,  rendering  the  insurance  lawful  in  the  one  case,  and 
illegal  in  the  other,  has  certainly  no  foundation  in  reason 
or  authority.  It  is,  therefore,  difficult  to  believe,  that  his 
lordship  could  have  used  the  exact  language  that  is  im- 
puted to  him.  The  probable  groimd  of  his  decision  was, 
that  the  possession  of  Leghorn  by  the  enemy  was  military 
and  temporary,  and,  therefore,  had  not  operated  to  change 
the  national,  neutral  character  of  the  assured,  as  subjects 
of  the  King  of  Tuscany.  The  very  illustration  that  he 
gives  of  a  British  subject,  detained  by  force  in  an  enemy 
country,  seems  to  confir^n  this  view.  He  probably  consi- 
dered the  assured  as  neutral  subjects,  not  owing  even  a 
temporary  allegiance  to  France,  but  detained  by  force  at 
Leghorn.  If  the  consignees  of  the  goods,  in  this  case, 
could  rightly  have  been  considered  as  merchants,  volun- 
tarily residing  and  trading  in  an  enemy's  country,  their 
property  on  the  ocean,  to  whatever  port  it  was  destined, 
was  undoubtedly  liable  to  British  capture,  as  prize  of  war, 
and  consequently,  the  insurance  thereon  was  illegal  and 
void.  In  a  court  of  prize,  where  the  question  is,  whether 
the  goods  libelled  belong  to  an  enemy,  or  neutral,  their 
actual  quality  and  destination  are  wholly  immaterial.  It  is 
the  national  character  of  the  owner  that  alone  condemns 
or  acquits  them,  and  in  most  cases,  his  national  character  is 
determined  by  his  residence. 

In  the  case  of  Bentzon  v.  Boyle^  in  the  Supreme  Court 
of  the  United  States,  (9  Cranch^  191,)  one  of  the  questions 
on  which  the  propriety  of  a  condemnation  depended,  was, 
whether  the  Danish  island  of  Santa  Cruz,  which  had  sur- 
rendered during  the  war,  to  a  British  force,  could  properly 
be  considered  as  a  British  island,  while  in  the  possession  of 
Great  Britain.  In  delivering  the  judgment  of  the  court| 
Chief  Justice  Marshall  said  that  "  on  this  question  theie 
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was  no  foandation  for  the  doubt  that  had  been  raised.  Al* 
though,  acquisitions  made  during  war  are  not  considered  as 
permanent,  until  confinned  by  treaty ;  yet  to  every  commer- 
cial and  belligerent  purpose,  they  are  considered  as  a  part  of 
the  domain  oi  the  conqueror,  so  long  as  be  retains  the  pos- 
session and  government  of  them.  The  island  of  Santa  Cruz 
after  its  capitulation,  remained  a  British  island,  until  it  was 
restored  to  Denmark." 

The  distinction  between  this,  and  the  other  cases,  is 
jdainly  that  stated  in  the  text.  The  surrender  of  the  island 
was  a  conquest,  by  which  the  allegiance  of  its  inhabitants 
was  transferred  to  the  conquering  power.  The  conqueror 
held  not  a  naked  military  occupation  oi  the  territory,  but  had 
seized  and  exercised  all  the  powers  of  the  civil  govemment 


Note  VIIL 


P.  446,  i  46.  In  the  case  of  the  Maria^  (I  Bob.  340,)  in 
which  the  important  question  arose,  whether  a  neutral  ship 
forfeits  her  neutrality  by  placing  herself  under  the  protec- 
tion of  an  armed  convoy,  with  a  view  to  resist  the  bellige- 
rent right  of  visitation  and  search.  Sir  William  Scott  thus 
expresses  himself: — ^'In  forming  my  judgment,  I  trust  it 
has  not  escaped  my  anxious  recollection  for  one  moment, 
what  it  is  that  the  duty  of  my  station,  calls  for  from  me ; 
namely,  to  consider  myself  as  stationed  here,  not  to  deliver 
occasional  and  shifting  opinions  to  serve  present  purposes  of 
particular  national  interest,  but  to  administer  with  indiffe- 
rence, that  justice  which  the  law  of  nations  holds  out,  with- 
out distinction  to  independent  states,  some  happening  to  be 
neutral,  and  some  to  be  belligerent  The  seat  of  judicial 
authority  is,  indeed,  locally  here^  in  the  belligerent  country, 
according  to  the  known  law  and  practice  of  nations,  but 
the  law  itself  has  no  locality.  It  i^i  the  duty  of  the  person 
who  sits  here  to  determine  this  question,  exactly  as  he  would 
determine  the  same  question,  if  sitting  at  Stockholm ;  to 
assert  no  pretensions  on  the  part  of  Great  Britain,  which  be 
would  not  allow  to  Sweden  in  the  same  circumstances,  and 
to  impose  no  duties  on  Sweden,  as  a  neutral  coimtry,  which 


LECT.  IV.]     Proofs  and  lllustratwn$.  <8» 

he  would  not  admit  to  belong  to  Great  Britain  in  the  same 
character.  If,  therefore,  I  mistake  the  law  in  this  matter,  I 
mistake  that  which  I  consider,  and  which  I  mean  should  be 
considered,  as  the  universal  law  upon  the  question." 

It  has  been  too  much  the  practice,  in  the  United  States,  to 
represent  the  decisions  of  Sir  William  Scott,  in  prize  causes, 
as  dictated,  in  a  great  measure,  by  an  exclusive  regard  to 
the  interest  and  policy  of  Great  Britain  as  a  belligerent  pow- 
er, and,  consequently,  as  iuTolving  a  frequent  violation  of 
the  rights  of  neutrals,  as  defined  by  the  law  of  nations. 
This  opinion  I  am  forced  to  regard  as  an  unjust  and  ground- 
less prejudice,  nor  can  I  scruple  to  avow  my  serious  convic- 
tion, that  no  tribunal  has  ever  existed,  in  which  justice  has 
been  administered  more  equally,  impartially,  and  ably,  than 
in  the  prize  court  over  which  this  eminent  person  so  long 
presided.  There  was,  doubtless,  a  bias  in  his  mind  in  favor 
of  the  captors — a  bias  created,  almost  of  necessity,  by  his 
constant  experience  and  detection  of  the  frauds  by  which 
enemies'  property,  in  time  of  war,  is  sought  to  be  covered ; 
but  I  have  discovered  no  case  in  which  this  bias  seems  to 
have  been  the  parent  of  actual  injustice.  It  excited  his  sus- 
picions, and  quickened  his  vigilance ;  but  never  obscured 
his  judgment,  or  perplexed  his  moral  sense,  in  the  investi- 
gation of  facts ;  far  less  did  it  ever  lead  him  to  strain  or  per- 
vert the  principles  of  that  universal  law  which  he  tho- 
roughly understood,  and  was  deeply  conscious  of  his  obliga- 
tion to  administer.  In  the  case  of  Griswold  v.  Wadding- 
ton^  (16  Johns.  468,)  Chancellor  Kent,  whose  testimony  I 
feel  it  a  duty  to  add,  made  these  remarks :  "  In  1798,  Sir 
William  Scott  was  appointed  Judge  of  the  High  Court  of  Ad- 
miralty, and  from  the  uncommon  talent  and  learning,  as  well 
as  purity  and  taste,  so  conspicuous  in  his  decisions,  that 
court  excited  a  great  share  of  public  attention  ;  and  dealing 
chiefly  with  questions  of  universal  concern,  it  spread  the  ju- 
dicial character  of  the  English  throughout  the  civilized 
world.  Judging  from  the  decisions  of  the  Supreme  Court 
of  the  United  States,  I  should  say,  that  the  authority  of 
that  eminent  judge  stood  as  high  at  Washington,  as  it  does 
at  Westminster ;  and  there  is  scarcely  a  decision  of  his  on 
the  general  principles  of  national  law,  but  what  has  been 
adopted  by  the  federal  courts,  even  during  the  heat  and  tu- 
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mult  of  the  late  war."  In  the  same  case  the  chancellor  thus 
closes  his  examination  of  the  celebrated  judgment  in  the 
case  of  the  Hoop.  "  I  can  only  add,  upon  the  conclusion 
of  that  decision,  that  any  court  of  justice,  that  can  expound 
the  law  with  such  admirable  perspicuity,  and  maintain  it 
with  such  intrepid  firmness,  in  spite  of  all  personal  feelings 
and  of  the  hardships  and  compassion  of  the  case,  must  im- 
part honor  to  the  country  in  which  it  is  instituted,  as  well 
as  command  the  confidence  and  esteem  of  the  rest  of  man- 
kind." 

It  is,,  doubtless,  true,  that  many  rules  have  been  laid  down 
by  Sir  William  Scott,  that  are  not  explicitly  stated  by  any 
writer  on  public  or  international  law ;  but  these  rules  are  not 
to  be  condemned  as  novel  or  arbitrary,  if  they  are,  in  truth, 
a  just  or  reasonable  deduction  from  principles  universally 
admitted.  That  such  is  their  character,  the  learned  judge, 
in  stating  them  as  the  grounds  of  his  decisions,  invariably  at- 
tempts to  prove,  and  certainly  we  have  no  right  to  reject  the 
rules,  if  we  are  unable  to  refute  the  reasoning  on  which  they 
are  founded. 

It  is  a  very  just  observation  of  Chief  Justice  Marshall, 
that  the  principles  of  the  law  of  nations,  which  are  liable  to 
be  differently  understood  by  different  nations,  are,  in  some 
degree,  fixed  and  rendered  stable,  by  a  series  of  judicial  deci- 
sions, and  hence,  that  the  courts  of  the  United  States  are 
bound  to  examine  and  consider  those  decisions  in  adopting 
the  rules  that  ought  to  govern  in  particular  cases,  as  they 
arise.    (9  Cranch,  198.) 

As  a  guide  to  judges  on  similar  occasions,  the  series  of 
decisions  in  the  English  admiralty,  during  the  time  of  Sir 
Wm.  Scott,  which,  in  fact,  are  the  decisions  to  which  Chief 
Justice  Marshall  refers,  have  an  enduring  and  surpassing 
value.  They  are  an  enlightened  and  vigorous  application 
of  the  general  principles  of  the  law  of  nations,  to  the  ever 
var3ring  circumstances  of  real  life ;  and  these  principles,  by 
their  frequent  and  varied  application,  are  more  clearly  defined 
and  in  all  their  bearings,  and  with  all  their  reasonable  ex- 
ceptions, more  completely  understood 
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P.  459,  §  61.  In  the  case  of  the  Commercen,  (1  Wheat. 
382,)  the  Supreme  Court  of  the  United  States  gave  their 
explicit  approbation  to  the  decisions  of  the  English  Admi- 
ralty in  the  Atalanta,  the  Friendship,  and  the  other  cases 
referred  to  in  the  text.  In  the  Cammercetiy  the  principal 
question  was,  whether  the  conveyance  of  provisions  in  a 
neutral  ship  to  a  neutral  port,  but  designed  for  the  immediate 
use  of  the  British  armies  in  Portugal,  was  such  an  employ- 
ment of  the  vessel  in  the  enemies'  service,  as  subjected  her 
to  condemnation.  The  ship  was  not  condemned,  but  was 
denied  her  freight,  and  the  denial  was  justified  by  a  refe- 
rence to  the  decisions  of  Sir  William  Scott,  in  analogous 
cases.  In  delivering  the  judgment  of  the  court,  Mr.  Justice 
Story  made  these  remarks  : — "  Was  the  voyage  lawful,  and 
such  as  a  neutral  could,  with  good  faith,  and  without  a  for- 
feiture, engage  in  ?  It  has  been  solemnly  adjudged,  that 
being  engaged  in  the  transport  service  of  the  enemy,  or  in 
the  conveyance  of  military  persons  in  his  employ,  are  acts 
of  hostility  which  subject  the  property  to  confiscation.  And 
the  carrying  of  despatches  from  the  colony  to  the  mother 
country  of  the  enemy,  has  subjected  the  party  to  the  like 
penalty.  And  in  these  cases,  the  fact  that  the  voyage  was 
to  a  neutral  port,  was  not  thought  to  change  the  character 
of  the  transaction.  The  principle  of  these  determinations 
was  asserted  to  be  that  the  party  must  be  deemed  to  place 
himself  in  the  service  of  the  hostile  state,  and  assist  in 
warding  oflf  the  pressure  of  the  war,  or  in  favoring  its  of- 
fensive projects.  Now,  we  cannot  distinguish  these  cases, 
in  principle,  from  that  before  the  court." 
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LECTURE  V. 

CONTENTS. 

^  1.  The  most  freqnent  cause  of  condemnation  Ib  tlie  national  character  of  the 
owner  of  the  captured  property  aa  a  subject  of  an  enemy  state — National  cha- 
neter  usually  depends  upon  the  domicil  or  permanent  residence  of  the  party — 
i  %,  Domicil,  as  a  general  rule,  depends  upon  the  intention  of  the  party— ^  3. 
Case  in  illustration-Case  of  Mr.  Whitehill— ^  4.  Intention  of  party  is  usually  Ui- 
fbrred  horn  circumstances— ^  5.  The  most  material  circnmrtance,  the  actual  or 
probable  duration  of  th^  residence — ^  6.  Circumstances  that,  in  modem  times, 
inerease  the  difficulty  of  determining  questions  of  domicil—^  7.  Liberal  excep- 
tion, made  by  Sir  William  Scott,  in  faror  of  American  merchants—^  8.  The  pre- 
sumption of  law  is,  that  the  residence  of  the  party  is  his  actual  domicil~^9.  Cir- 
eumstances  that  must  be  given  in  evidence  to  repel  presumption — ^  10.  A  neu- 
tral merchant,  who  goes  into  an  enemy's  country  during  a  war,  if  he  engage  in 
the  general  commerce  of  the  country,  is  considered  an  enemy — ^  11.  Supposed 
•zception  in  &Tor  of  neutral  merchants  residing  ui  enemy's  country,  when  hos- 
tilities are  commenced— 4  IS.  The  law  is  settled  in  the  United  States,  that  there 
is  no  such  exception  in  favor  of  the  citizens  or  subjects  of  a  belligerent  power 
— ^  13.  Grounds  of  the  decision—^  14.  Dissenting  views  of  Ch.  J.  Marshall— 
%  15.  Same  subject—^  16.  Opinion  of  the  Chief  Justice  as  to  the  import  of 
die  English  decisions—^  17.  Remarks  on  the  preceding  case — ^  18.  Rule  estab- 
llflhed,  that  a  subject,  residing  in  an  enemy's  oountiy,  is  hinself  an  enemy— ^  19. 
Case  in  illustration— The  Citto— ^  SO.  Rule  admitted  in  the  courts  of  common 
law— ^  21.  Exception  in  favor  of  a  person  detained  by  force  in  a  foreign  country 
— ^  8S.  Peculiar  doctrine  relating  to  merchants  residing  In  a  country  of  the  East 
— ^  S3.  This  doctrine  does  not  extend  to  British  merchants  residfaig  in  Portugal, 
notwithstanding  their  exlraordinary  privileges—^  34— SS.  Rules  that  govern  the 
mercantile  character  of  a  consul—^  26.  National  character  eaaily  reverts—^  27. 
Exception  from  general  rule  in  &vor  of  a  person  who  has  divested  himself  of  a 
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hoilflA  ehander,  fgfkiui  lo  adjadicatioa— ^  S8.  In  EngUinl,  doobcfal  what  sra 
the  oreit  acti  that  may  be  given  in  eridcnce,  aa  manilesting  the  intention  of  a 
party  to  reeome  hie  natiTO  character—^  29.  The  rale,  aa  letsled  in  the  United 
Sfatet  ^  30.  Ezoepcioo  firom  rale— ^  31.  Caae  in  illoilntioo— The  St.  Law- 
rence— %  32.  Diatinction'between  ease  of  a  neotral  merchant  and  that  of  a  rab- 
ject— ^  33.  Oceaiiooal  visita  of  a  party  to  hia  natire  eoontry,  not  nifficient  to  re- 
•tore  hii  natire  cfaaneter— ^  34.  Natire  cliaiacter  not  chaofed  by  the  Mme  acta 
by  which  an  adTentitiooi  ia  eflaced — ^  35.  National  character  not  changed  by 
an  emigratioa  JUigroMU  bello—^  dS.  Caaea  in  which  national  character  deter- 
mined by  nature  of  trade — i  37.  Where  the  commerce  ia  national  in  its  charac- 
ter—^ 38.  Neotral  partner  in  a  hooae  of  trade  in  an  enemy's  country — ^  39.  Dia- 
ttncffioD  between  the  effect  of  a  hostile  character,  resulting  from  domidl,  and 
that  imprmed  by  the  nature  of  the  traffic— 4  40.  Case  in  ilJoatratioo— The  Her- 
mon — ^  41 — 42.  Exception  in  &Tor  of  neotral  partner  at  the  commencement  of 
war— ^  43.  National  character,  in  some  caaes,  determined  by  the  employment  of 
the  party — %  44.  Groonds  of  the  decisions  as  explained  by  Mr.  J.  Story— ^  45.  Error 
of  BIr.  Ufanhall  on  the  sobfect  of  domicU — S  46.  Enemy's  goods  in  neotral  Teasel 
liable  to  capture—^  47.  Bot  veaael  not  sobject  to  any  penalty—^  48.  Doobtfol 
whether  an  insorance  opon  ship  would  be  valid— ^  49.  Bot  insurance  on  inno- 
cent goods  certainly  valid — ^  50.  Goods  of  a  neotral  in  an  enemy's  ship  exempt 
from  capture-^  51.  But  neutral  character  must  be  clearly  established  by  docu- 
ments oo  board— ^  58—53.  A  coon  of  prixe  looks  only  to  the  legal  title,  and  dia- 
regards  all  aecret  liena— ^  54.  Exception  from  rule— ^  55.  Deduction  from  pre- 
ceding rales— ^  56.  Cases  in  wliich  enemy's  property  exempt  from  capture — ^  57. 
Ship  employed  as  a  cartel — ^  58.  A  cartel  ship,  engaging  in  trade,  forfeits  her 
protection—^  59.  Exemption  may  be  declared  by  the  government  having  the  right 
of  capture— $  60.  A  licenae  the  usual  form  in  which  exemption  granted. 


§  1.  The  condemnation  of  enemies'  property,  in 
most  of  the  cases  in  which  it  is  pronounced,  is 
founded,  neither  on  the  nature  of  the  traffic,  the 
origin  of  the  goods,  or  the  employment  of  the  ship ; 
but  solely  on  the  national  character  of  the  owner, 
as  a  subject  or  citizen  of  a  hostile  country.  It  is 
not  obvious,  why  an  inquiry  into  this  fact  should 
be  perplexed  with  any  doubts  or  difficulties  ;  yet, 
it  is  certain  that  it  involves  considerations,  that,  in 
many  cases,  require  to  be  weighed  with  a  peculiar 
care,  and,  for  a  time,  may  embarrass  the  mind,  and 
suspend  the  decision,  of  the  most  experienced  judge. 
The  national  character  of  a  merchant  is  not  necessa- 
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rily  known,  by  ascertaining  the  country  to  which  his 
allegiance  is  due,  either  from  his  birth,  or  his  sub- 
sequent naturalization,  or  adoption  ;  it  is  deter- 
mined solely  by  the  place  of  his  permanent  resi- 
dence. In  the  language  of  the  law,  it  is  fixed,  by 
his  domicil.  He  is  a  political  member  of  the  coun- 
try into  which,  by  his  residence  and  business,  he  is 
incorporated — a  subject  of  the  government  that 
protects  him  in  his  pursuits — that  his  industry  con- 
tributes to  support,  and  of  whose  national  resources 
his  own  means  are  a  constituent  part.  Nor  is  this 
merely  a  principle  of  the  law  of  nations,  a  rule  of 
decision  in  the  courts  of  prize.  It  is  equally  ad- 
mitted and  followed,  both  in  England  and  in  the 
United  States,  in  the  courts  of  common  law ;  and  it 
is  applied  in  a  belligerent  country,  as  well  to  its  own 
subjects,  as  to  those  of  a  neutral  power. (a)  Thus, 
an  American  citizen,  who  is  settled  abroad  during 
a  war,  to  which  the  United  States  are  a  party,  is 
subject,  in  all  their  courts,  to  all  the  disabilities  of 
an  alien  enemy,  or  entitled  to  all  the  privileges  of 
a  neutral,  according  to  the  hostile  or  neutral  cha- 
racter of  the  country  in  which  his  residence  is 
fixed  ;  and  in  England,  the  law  is  the  same  in  res- 
pect to  British  subjects. 

§  2.  The  rule,  that  the  domicil  fixes  the  charac- 
ter, in  its  verbal  statement,  is  exceedingly  plain ; 
nor  is  the  principle  on  which  its  application  de- 


(a)  The  rale  is  not  confined,  in  its  application,  to  a  state  of  war.  It 
has  been  determined,  that  a  British  merchant,  settled  in  the  United  States, 
was  entitled,  as  an  American,  to  all  the  privileges  secured  to  American 
citizens  by  the  treaty  of  1796.  An  insurance,  upon  a  trade  that  was 
prohibited  to  him  as  a  British  subject,  was  held  to  be  valid,  upon  the 
ground,  that,  considering  him  as  an  American,  the  trade  was  lawful 
under  the  treaty.  Wilson  v.  Marryatt^  8  Term,  31.  Sup.  Lee.  III.  {  35, 
p.  333-4. 
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pendsy  difficult  to  be  stated.  The  intention  of  the 
party  is  the  controlling  principle.  His  intention  to 
reside  permanently,  or  for  an  indefinite  period,  in 
the  country  where  he  is  found,  when  established 
by  proof,  establishes  his  domicil  in  the  place  that 
he  inhabits.  Where  the  party  has  declared  his  in- 
tention, and  his  acts  have  corresponded  with  the 
declaration,  the  question  is  free  from  embarrass- 
ment ;  and  when  the  intention  of  the  party  is  thus 
certain,  the  brevity  of  his  actual  residence  is  of  no 
avail  to  protect  him  from  the  consequences  of  the 
character  he  had  assumed. 

§  3.  The  property  of  a  British  merchant,  who 
had  removed  to  a  Dutch  island  in  the  West  Indies, 
at  a  time  when  a  war  between  England  and  Hol- 
land was  expected,  on  the  breaking  out  of  actual 
hostilities  was  condemned,  as  that  of  an  enemy, 
although  he  had  resided  in  the  island  only  a  day  or 
two  previous  to  its  capitulation  to  a  British  force ; 
but  he  was  proved  to  have  gone  there  with  the 
avowed  design  of  forming  a  permanent  establish- 
ment, and  by  this  design  he  was  held  to  be  con- 
cluded, (a) 

§  4.  In  a  great  majority  of  the  cases,  in  which 
the  question  of  domicil  arises,  the  intention  of  the 
party  is  not  evidenced  by  his  positive  declarations, 
but  as  a  matter  of  necessity  is  to  be  collected  only 
from  circumstances ;  and  these  circumstances  are 
so  mixed  and  various,  that,  in  the  opinion  of  Sir 
W.  Scott,  we  should  attempt  in  vain  to  embrace 
them  all  in  a  general  definition.     The  most  mate- 


(a)  Caae  of  Mr.  Whitehill,  quoted  by  Sir  W.  Scott,  in  the  Diana,  (5 
Reh.  60.)  Vide  the  remarks  of  C.  J.  Marshall  on  this  case,  in  The  Venas, 
(8  Crcmck^  388.) 
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rial  and  significant  are  the  formation  of  new  do- 
mestic ties ;  the  nature  and  extent  of  the  commerce 
in  which  the  party  is  engaged  ;  the  time  he  has  re- 
sided, or  will  probably  be  compelled  to  remain. 
When  the  social  connexions  of  the  party  are  prin- 
cipally in  the  country  where  he  is  living ;  when  he  is 
married,  and  is  established  there  with  his  family, 
the  inference  of  his  intention  to  reside  there  per- 
manently, is  highly  reasonable.  Such  is  also  the 
fair  construction,  when  all  the  commerce  in  which 
he  is  engaged,  has  an  exclusive  reference  to  the 
country  of  his  residence  ;  when  it  is  there  that  all 
his  enterprises  are  begun  and  terminated ;  there 
that  his  capital,  its  proceeds  and  returns  are  em- 
ployed, invested  or  consumed.  So,  the  same  in- 
ference may  be  justly  drawn,  when  the  commercial 
business,  in  which  he  is  engaged,  although  not  ex- 
clusively of  a  foreign  character,  yet  from  the  number 
and  variety  of  the  transactions  that  it  involves,  is 
of  such  extent,  that  a  long  and  indefinite  period  of 
residence,  will  probably  be  necessary  to  its  com- 
pletion. 

§  5.  Time — in  the  language  of  the  enlightened 
judge,  whose  decisions,  the  nature  of  the  subject 
and  the  deference  they  so  justly  claim,  compel  me 
so  frequently  to  quote — Time,  is  the  grand  ingre- 
dient in  controlling  a  domicil.  It  is  one  of  the  few 
principles  that  can  be  generally  laid  down,  and  in 
most  cases  the  effect  of  time  is  unavoidably  con- 
clusive. It  is  not  unfrequently  said,  that  a  special 
purpose,  when  it  is  only  with  such  that  a  person  is 
gone  into  a  foreign  country,  is  sufficient  to  repel  the 
presumption,  that  his  residence  there  fixed  his  domi- 
cil :  but  the  position  is  not  to  be  taken  in  an  unquali- 
fied latitude.    Respect  must  be  had  to  the  time  that 
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the  purpose/although  special,  may  or  shall  occupy. 
If  it  probably  may,  or  actually  does,  detain  the  per- 
son for  a  great  length  of  time,  a  general  residence 
may  well  grow  upon  a  special  purpose.  Such  a 
purpose  may  lead  a  man  to  a  country  where  it 
shall  detain  him  the  whole  of  his  life.  Against  a 
residence,  therefore,  in  fact,  continued  for  a  l<Hig 
period  of  time,  the  plea  of  an  original  special  pur- 
pose is  not  to  be  averred.  It  is  a  just  inference  in 
such  a  case,  that  other  purposes  forced  themselves 
upon  the  party,  mixed  themselves  with  his  original 
design,  and  impressed  upon  him  the  character  of 
the  country  where  he  resided.  Where  a  merchant 
goes  into  a  foreign  country,  at  or  before  the  begin- 
ning of  a  war,  it  is  certainly  reasonable,  not  to  bind 
him  too  soon  to  an  acquired  character.  A  fair 
time  should  be  allowed  to  him  to  disengage  him- 
self; but,  should  he  continue  in  that  country  dur- 
ing a  good  part  of  the  war,  contributing,  by  the 
payment  of  taxes  and  other  means,  to  its  strength 
and  security,  the  plea  of  a  special  purpose  could 
never  be  urged  with  any  effect  against  the  rights  of 
hostility ;  otherwise  there  would  be  no  sufficient 
guard  against  the  fraud  and  abuses  by  which  the 
true  character  of  a  long  continued  residence  would 
be  veiled  under  the  mask  of  a  pretended  original 
and  sole  purpose.  A  time,  there  certainly  is,  that 
will  'stop  such  a  plea.  No  rule  can  fix  that  time 
with  certainty ;  but  in  the  nature  of  things  it  must 
exist,  (a) 

§  6.  The  difficulties  that  naturally  belong  to  the 
question  of  domicil,  are  greatly  increased,  in  mo- 


(#)  The  Uummy,  (3  JM.  8S9.)    Opinkm  of  Sir  W.  Scott 
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dern  times,  by  the  active  spirit  of  commerce  that 
now  prevails.  It  is  owing  to  this  cause  that  the 
same  transaction,  the  same  commercial  adventare, 
by  a  sort  of  extended  circnlation,  frequently  com- 
municates, in  its  progress,  with  different  countries ; 
beginning,  for  example,  in  the  United  States,  tra- 
velling to  France,  thence  to  England,  and  thence 
back  again  to  its  place  of  origin.  In  such  a  case 
the  person  who  has  the  charge  of  the  complex  spe- 
culation, and  is  principally  interested  in  its  success, 
may  well  be  found  at  no  great  distance  of  time  in 
a  variety  of  local  situations,  so  as  greatly  to  per- 
plex the  mind  of  a  court,  in  assigning,  accurately, 
the  exact  legal  effect  of  his  local  character,  at  the 
different  periods  of  the  divided  transaction. 

§  7.  In  the  important  case,  from  which  the  prece- 
ding observations  have  been  substantially  drawn,  the 
learned  judge,  in  a  spirit  of  liberal  and  just  discrimi- 
nation, made  some  remarks  relative  to  the  peculiar 
circumstances  of  American  merchants,  visiting  Eu- 
rope for  commercial  purposes,  that  deserve  to  be 
transcribed  and  remembered.  The  particular 
situation  of  America  in  respect  to  distance,  he  ob- 
served, seems  to  entitle  the  merchants  of  that 
country  to  some  favorable  distinctions.  They  live 
at  a  great  distance  from  Europe  ;  they  have  liot 
the  same  ready  and  open,  and  constant  correspon- 
dence with  individuals  of  the  several  nations  of  Eu- 
rope, that  these  have  with  each  other.  They  are, 
on  that  very  account,  likely  to  have  their  mercan- 
tile confidence  in  Europe  abused  ;  and,  therefore, 
to  have  more  frequent  calls  for  a  personal  atten- 
dance to  their  own  concerns ;  and,  it  is  to  be  ex- 
pected, that,  when  the  necessity  of  their  affairs 
calls  them  across  the  Atlantic,  they  should  make 
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rather  a  longer  stay  in  the  country  where  they 
are  called,  than  foreign  merchants,  who  step  from 
a  neighboring  country  in  Europe,  to  which,  eTeiy 
day  offers  an  opportunity  to  retum.(a) 

§  8.  When  the  property  of  a  foreigner,  who,  at 
the  time  of  its  shipment,  was  living  in  a  hostile 
country,  is  seized,  as  that  of  an  enemy,  the  captors 
are  not  bound  to  prove,  in  the  first  instance,  that 
his  place  of  residence  was  his  actual  doroicil.  The 
presumption  of  law  is  in  their  favor.  The  animu$ 
manendi,  the  intention  to  remain,  the  law  imputes 
to  him,  and  to  redeem  his  property  from  the  nox- 
ious imputation,  he  must  give  such  evidence  of  his 
intentions  and  plans,  as  shall  be  effectual  to  de- 
stroy it*(i)  The  presumption  is  not  repelled, 
merely  by  showing  that  the  wife  and  family  of  the 
party  were  still  residing  in  his  native  country ;  he 
may  have  separated  himself  from  them  ;  or  he  may, 
during  the  war,  have  engaged  himself  wholly  in 
the  trade  of  the  hostile  country  where  he  resided, 
and,  in  such  a  case,  his  occupation  would  be  alone 
sufficient  to  supersede  his  neutral  character.(c) 

§  9.  It  is  evident,  also,  from  the  observations  of 
Sir  W.  Scott,  already  given,  that  the  intention 
which  the  law  attributes  to  a  person  residing  in  a 
hostile  country,  is  not  disproved  by  evidence,  that 


(a)  The  Haimony,  (3  Rob,  333.) 

(b)  The  Bemon,  (l  Rob.  103,)  Sir  W.  Scott,  "The  presamptioa  an- 
ting from  residence,  is,  that  the  party  is  there  animo  manendi ;  it  lies  upon 
him  to  explain  it"  In  the  case  of  Elbers  v.  U.  Ins.  Co.,  (16  Johns.  R.  1280 
Spencer,  J.,  in  delivering  the  opinion  of  the  court,  said,  that  this  mle  of 
the  British  admiralty  *'  is  founded  in  good  sense,  and  on  the  plainest  princi- 
plea  of  public  policy."  It  was  adopted,  in  that  case,  as  the  basis  of  the 
decision. 

(c)  The  Veiiiis,  (8  Cnmch,  279.)    The  Aim*  (1  Dod.  221.) 
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he  conteraplated  a  return  to  his  own  country,  at 
some  future  period.     If  the  period  of  his  return  is 
wholly  uncertain — if  it  remains  in  doubt  at  what 
time,  if  at  all,  he  will  be  able  to  accomplish  the  de- 
sign— the  design,  however  seriously  entertained, 
will  not  avail  to  refute  the  legal  presumption.     A 
residence,  for  an  indefinite  period,  is,  in  the  judg- 
ment of  law,  not  transitory,  but  permanent.     Even 
when  the  party  has  a  fixed  intention  to  return  to  his 
own  country  at  a  certain  period,  yet,  if  a  long  in- 
terval of  time — an  interval,  not  of  months,  but  of 
years — is  to  elapse,  before  his  plan  of  removal  can 
be  effected,  no  regard  will  be  had  to  an  intention, 
of  which  the  execution  is  so  long  deferred.     When 
he  is  necessarily  to  remain  in  the  country  for  so 
long  a  period,  the  presumption  attaches,  that  other 
purposes  will  force  themselves  upon  him,  mix  them- 
selves with  his  original  design,  and  impress  upon 
him  the  national  character  of  the  country  where  he 
resides.     It  seems  to  be  a  necessary  deduction 
from  the  decisions,  that  a  claimant,  who  is  called 
to  prove,  in  a  court  of  admiralty,  that  his  national 
character  was  unaffected  by  his  residence  in  a  fo- 
reign country,  should  be  able  to  show — 1.  That  his 
past  residence  had  not  been  of  such  duration,  as, 
by  the  mere  operation  of  time,  to  have  established 
his  domicil.     2.  That  he  had  not  been  so  mixed 
and  incorporated  in  the  trade  or  navigation  of  the 
country,  that  its  national  character  was  fixed  upon 
him  by  the  very  nature  of  his  occupation.     3.  That 
his  original  intention,  in  visiting  the  country,  was, 
to  remain  there  only  for  a  short  and  definite  period. 
And,  lastly,  4.  That,  to  accomplish  the  purpose  of 
his  visit,  neither  an  indefinite,  or  a  very  long  period 
of  time/ would  probably  be  required. 
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§  10.  It  is  admitted,  that  a  neutral  merchant  may 
lawfully  go  into  a  hostile  country,  even  during  the 
war,  for  the  purpose  of  collecting  his  debts  and 
withdrawing  his  funds,  and  that  the  property  in 
which  he  invests  the  funds  that  he  seeks  to  with- 
draw, although  shipped  during  his  residence,  is 
exempt  from  confiscation ;  but  if,  whilst  in  the  hos- 
tile country,  instead  of  confining  himself  to  the  le- 
gitimate objects  of  his  visit,  he  engages  in  new  and 
wholly  unconnected  speculations,  and  in  a  trade 
purely  national,  he  is  considered  as  an  enemy,  in 
respect  to  this  additional  commerce ;  and  the  pro- 
perty embarked  in  it,  if  captured,  is  condemned.(a) 

§  11.  It  is  intimated,  in  some  of  the  decisions, 
that  a  neutral  merchant,  who  had  been  engaged  in 
trade,  during  peace  in  an  enemy's  country,  and  is 
resident  there  when  hostilities  commence,  should 
be  allowed  a  reasonable  time  to  disentangle  him- 
self, by  withdrawing  his  person  and  effects ;  and 
that,  during  this  interval,  his  property  on  the  ocean 
should  be  exempt  from  capture.  This  doctrine 
seeoM  very  equitable  in  itself,  and  it  certainly  de- 
rives much  countenance  from  the  opinions  of  emi- 
nent writers  on  the  law  of  nations  ;(b)  but  it  is  far 
from  having  been  established  by  any  positive  adju- 
dication of  the  prize  courts  in  England  or  in  the 
United  States.  The  actual  decisions,  it  will  be 
seen  hereafter,  have  gone  no  farther  than  to  extend 
some  indulgence,  at  the  beginning  of  a  war,  to  the 
property  of  a  neutral,  not  resident  in  the  enemies' 


(a)  The  DiMGebroedm,  opinkm  of  Sir  W.  Scott,  (4  Jtod.p.  a8S<4.) 
The  Adiiajia,  (1  Rob.  opinion,  p.  316-16.) 
(5)  Vattel,  liv.  3,  c.  4,  }  63.    Aznni,  p.  2,  ch.  4,  ait  2,  { 17. 
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country ;  bat  so  far  invohred  in  its  commerce  that 
his  traffic,  if  continued  daring  the  war,  would  impress 
upon  him  a  hostile  character. (a) 

§  12.  It  has  been  strenuously  contended,  in  the 
United  States,  that  the  reasons  that  have  led  to  a 
favorable  consideration  of  the  property  of  neutral 
merchants,  at  the  commencement  of  a  war,  apply, 
with  still  greater  force,  to  the  condition  of  the  sub- 
jects of  a  belligerent  power,  who,  having  acquired 
a  domicil  in  time  of  peace,  are  residing  in  the  ene- 
mies' country  when  hostilities  commence.  It  has, 
however,  been  decided,  by  the  Supreme  Court  of 
the  United  States,  that  the  property  of  American 
citizens,  thus  domiciled  in  England,  although  ship- 
ped before  a  knowledge  of  the  war  between  the 
United  States  and  England,  was  yet,  by  that  event, 
irredeemably  stamped  with  a  hostile  character,  the 
owners,  at  the  time  of  the  capture,  as  well  as  of  the 
shipment,  being  still  resident  in  England.  The 
goods  in  question  were  accordingly  condemned  as 
lavrful  prize,  (i) 

§  18.  The  grounds  of  the  decision  were,  that  a 
merchant,  who  has  permanently  settled  in  a  foreign 
coantry,  is  bound  by  all  the  consequences  of  the 
national  character  that  his  domicil  impresses.  That 
of  this  character  he  cannot  divest  himself  by  any 
other  means,  than  by  an  actual  return  to  his  own 
country,  or  by  commencing  a  removal  in  good  faith, 
and  without  the  intention  of  resuming  his  domicil. 
Consequently,  if  the  country,  in  which  he  resides, 
becomes  involved  in  a  war,  with  that  of  his  alle- 


(a)  The  Jacobus  Johannes  and  the  Ofpray,  referred  to,  by  Sir  W.  ScotW 
in  the  VigOantla,  (1  Rob.  p.  14,  post.) 
(h)  The  Venos,  (8  OnmA,  U9.) 
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gianccy  his  property  on  the  ocean  is  necessarily 
liable  to  be  captured,  by  the  cruisers  of  the  latter, 
as  that  of  an  enemy,  unless,  previous  to  the  cap- 
ture, his  domicil  and  the  national  character  that  it 
imposed,  had  been  effectually  changed.  That  the 
doctrine,  that  a  native,  or  naturalized  subject  of 
one  country,  vsrho  is  surprised  in  the  country  where 
he  is  domiciled,  by  a  declaration  of  war,  ought 
to  have  time  allowed  him  to  make  his  election, 
either  to  continue  there,  or  to  return  to  the  country 
of  his  proper  allegiance,  and  that,  until  such  elec- 
tion, his  property  should  be  protected  from  capture, 
it  appeared  to  the  majority  of  the  court,  was  un- 
founded in  equity  and  reason,  as  well  as  in  law. 
That  to  give  to  the  party  such  an  election,  was  to 
place  him  in  a  situation  wholly  anomalous.  It  was 
to  give  him  for  a  time,  the  privileges  of  a  neutral, 
in  respect  to  both  the  belligerents,  since  by  declar- 
ing his  election,  subsequent  to  a  capture  of  his  pro- 
perty, he  would  be  able  to  save  it  in  every  case  from 
final  confiscation.  If  captured  by  the  armed  ves- 
sels of  his  adopted  country,  he  would  at  once  res- 
cue it  from  their  grasp,  by  claiming  the  rights  of 
the  national  character,  that  his  domicil  had  given. 
If  captured  by  those  of  his  native  country,  he 
would  compel  its  restoration,  by  declaring  his  inten- 
tion of  an  immediate  return.  Nor  was  there  any 
hardship  in  depriving  the  party  of  such  an  election. 
Its  denial,  if  it  rendered  his  property  on  the  ocean 
liable  to  an  immediate  capture  by  the  vessels  of  his 
own  country,  not  only  freed  it  from  capture  by  those 
of  his  adopted,  but  gave  him  the  right  to  claim 
their  protection.  The  privilege  he  would  enjoy 
would,  therefore,  equal  the  disadvantages  to  which 
he  would  be  exposed,  so  that  the  complaint  of  in- 
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justice  was  clearly  groundless,  while,  on  the  other 
hand,  the  double  privilege  that  was  claimed,  an  im-* 
munity  from  capture  by  either  belligerent,  was  plainly 
unreasonable,  and,  therefore,  unfit  to  be  granted. 

§  14,  From  this  opinion  of  the  majority  of  the 
court.  Chief  Justice  Marshall,  and  Mr.  Justice  Liv- 
ingston, dissented — and  the  former  supported  his 
dissent  in  an  elaborate  argument,  which,  as  it  bears 
in  an  eminent  degree,  the  impress  of  his  vigorous 
and  comprehensive  mind,  claims,  and  will  amply 
reward,  the  diligent  perusal  of  the  student.  The 
basis  of  his  argument  was  the  position,  that,  a 
mere  commercial  domicil,  wholly  acquired  in  time 
of  peace,  necessarily  ceases  at  the  commencement 
of  hostilities  between  the  country  of  the  merchants 
residence,  and  that  of  his  allegiance  ;  and  this  posi- 
tion he  expands  and  illustrates  by  a  great  variety 
of  arguments,  from  various  sources.  It  is  only  a 
very  condensed  view  of  his  reasoning  that  I  shall 
attempt  to  exhibit.  Where  a  merchant  removes 
to  a  foreign  country,  for  commercial  purposes,  in 
time  of  peace,  it  is  reasonable  to  believe,  that  he 
intends  to  remain  only  so  long  as  he  can  carry  on 
his  trade,  lawfully  and  advantageously,  without  a 
violation  of  duty  to  the  country  of  his  affections  and 
his  allegiance ;  but  the  intervention  of  a  war  be- 
tween the  country  of  his  residence  and  his  own 
country,  renders  the  prosecution  of  a  trade,  such 
as  he  alone  contemplated,  no  longer  pilicticable. 
Such  a  war,  we  are  bound  to  believe,  removes  the 
causes,and  supersedes  the  motives  that  alone  induced 
his  foreign  residence ;  and  an  intention  of  con- 
tinued residence,  under  so  material  a  change  of 
circumstances,  ought  no  longer  to  be  imputed  to 
him.    On  the  contrary,  when  we  consider  that  the 
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right  of  the  merchant  to  remain  and  prosecute  the 
trade  in  which  he  was  engaged,  is  now  forfeited— 
that  he  has  become  the  enemy  of  the  country  in 
which  he  resides — that  his  continuance  in  it  will, 
probably,  expose  him  to  many  and  serious  inconve- 
niences— that  his  interests  and  his  duty,  and  most 
probably,  his  inclinations,  call  him  home — it  seems, 
not  only  a  fair,  but  almost  a  necessary  inference,  that 
the  change  in  his  situation  has  produced  a  change  of 
his  intentions  ;  it,  therefore,  justifies  the  presump^ 
tion,  that  he  means  not  to  continue,  but  as  soon  as 
practicable,  to  terminate  his  residence.  It  is  alike 
impolitic  and  unjust,  to  build  any  argument  upon 
his  first  residence,  of  his  intention  to  throw  off  per- 
manently his  original  character  and  allegiance. 
The  very  commerce,  in  which  he  was  engaged,  may 
have  had  a  direct  relation  to  the  interests  of  hia 
own  country,  may  have  tended  to  augment  its  re- 
sources and  wealth.  No  nation  that  takes  an  in- 
terest in  the  prosperity  of  its  own  commerce,  can 
wish  to  restrain  its  own  citizens  from  residing 
abroad  for  commercial  purposes ;  nor  will  it  hastily 
construe  such  a  residence  into  a  change  of  national 
character,  to  the  certain  injury  of  the  individual, 
and  probably  to  its  own.  Nor  is  this  all.  It  is 
the  doctrine  of  the  most  approved  writers  on  the 
law  of  nations,  that  a  citizen  of  one  country,  who 
is  residing,  but  not  naturalized,  in  another,  is  not 
incorporated  into  the  foreign  society ;  but  is  still 
considered  as  a  member  of  that  to  which  he  origi- 
nally belonged.  If  a  war  break  out  between  the 
two  nations,  he  is  to  be  permitted,  and  it  is,  in 
truth,  his  duty  to  restore  himself,  by  a  speedy  re- 
moval, to  his  proper  allegiance.  It  is  his  duty  to 
free  himself  from  a  position,  that,  by  its  voluntary 
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continuance,  would  render  him  an  enemy  of  his 
own  country  ;  and  we  are  bound  to  presume,  that 
he  will  avail  himself  of  the  earliest  means  and  op- 
portunity to  discharge  a  duty,  that  the  dictates  of 
patriotism,  and  the  law  of  his  allegiance,  alike  im- 
pose.    Whilst  this  presumption  continues  in  force, 
it  is  unjust  to  consider  him  as  an  enemy.     It  is  a 
harsh  proceeding  of  his  native  country,  to  confis- 
cate the  property  of  one,  who,  for  aught  that  ap- 
pears, may  deserve  to  be  ranked  among  its  most 
attached  and  devoted  citizens.     But  this  presump- 
tion, that,  while  it  exists,  should  shield  his  proper- 
ty from  condemnation,  continues  to  exist,  not  only 
until  he  is  proved  to  have  a  knowledge  of  the  war, 
but  until  a  reasonable  and  sufficient  time  has  been 
allowed   him   to  disengage  himself  and  effect  a 
removal.     It  exists,  until  there  is  evidence,  that 
after  a  knowledge  of  the  war,  he  had  continued 
to  reside,  without  compulsion,  or  justifiable  cause, 
in  the  hostile  country.    When  it  is  proved  to   be 
his    real    intention    to    change    permanently    his 
national    character;    where   it   is    his   choice    to 
remain  in  the  hostile  country,  there  is  no  injus- 
tice or  harshness  in  treating  him  as  an  enemy ; 
but  if,  while  prosecuting  his  business  in  a  foreign 
country,  he  retained  his  attachment,  and  contem- 
plated a  return,  to  his  own,  it  is  pressing  admiralty 
principles  too  far,  it  is  drawing  conclusions  that  the 
premises  do  not  warrant,  to  infer  absolutely  his  in- 
tention to  continue  in  a  country,  which  has  become 
hostile,  merely  from  his  residence  and  trading  in  that 
country  while  it  was  friendly,  and  to  punish  him  by 
a  confiscation  of  his  goods,  as  if  he  had  been  fully 
convicted  oi  this  intention. 

§  15.  The  Chief  Justice  concluded  by  remarking^ 
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that  in  applying  the  principles  be  had  laid  down  to 
the  claimants,  the  court  ought  to  be  regulated  by 
the  conduct  they  had  pursued,  after  a  knowledge  of 
the  war.  If  they  had  continued  their  residence 
and  trade,  after  a  knowledge  of  the  war,  it  was 
clear,  that  their  claim  to  a  restitution  could  not  be 
sustained ;  but  if  they  had  taken  immediate  mea- 
sures for  returning  to  the  United  States,  and  had 
since  actually  returned,  or  had  assigned  sufficient 
reasons  for  not  returning,  their  property  was,  in  his 
judgment,  capable  of  restitution,  and  that  by  this 
discrimination  some  of  the  claimants,  although  not 
all,  were  entitled  to  the  restoration  of  their  goods. 

§  16.  In  the  course  of  this  opinion,  which  I  have 
reluctantly  abridged,  the  Chief  Justice  subjected 
most  of  the  leading  decisions  of  the  English  admi- 
ralty on  the  question  of  domicil,  to  a  strict  and 
searching  analysis,  and  he  arrived  at  the  conclusion 
that  they  gave  no  support  to  the  assertion  that  Sir 
William  Scott  had  ever  advaiiced  or  intimated,  or 
would  probably  maintain,  a  doctrine  repugnant  to 
that  he  sought  to  establish.  Indeed,  the  exact  case, 
under  circumstances  analogous  to  those  in  which  it 
was  presented  to  the  Supreme  Court  of  the  United 
States,  seems  never  to  have  arisen  in  the  courts  of 
England. 

§  17.  It  is  necessary,  in  conclusion,  to  remark 
that  the  claimants  in  the  case  which  was  the  sub- 
ject of  this  controversy,  although  naturalized  citi- 
zens of  the  United  States,  were  native  born  subjects 
of  Great  Britain,  and  consequently  their  residence 
in  England  was  not  properly  the  acquisition  of  a 
new  domicil,  but,  by  its  necessary  effect,  a  restora- 
tion to  their  original  allegiance.  Whether  the  rea- 
soning and  views  of  the  Chief  Justice  were  appU-^ 
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cable  in  their  full  extent,  if  at  all,  to  such  a  case^ 
may  be  seriously  doubted  ;  and  these  doubts  may 
be  felt  even  by  those,  who  assent  without  difficulty 
to  the  soundness  and  truth  of  his  doctrine,  when 
limited  in  its  application  to  native  subjects  or  citi- 
zens, residing  merely,  and  not  naturalized,  in  a 
foreign  country. 

§  18.  The  main  principle  on  which  the  decision 
in  this  case  was  founded,  that  a  subject  of  a  belli- 
gerent power,  residing  and  trading  in  a  hostile 
country,  is  himself  to  be  considered  and  treated  as 
an  enemy,  has  never  been  doubted.  It  is  estab- 
lished or  admitted,  by  Sir  William  Scott,  in  many 
of  his  decisions. 

§  19.  In  a  case,  where  the  claimant  was  a  Bri- 
tish merchant,  residing  in  Holland,  during  a  war 
between  that  country  and  England,  he  remarked, 
that  it  would  be  a  great  injustice,  if  the  goods  of 
British  merchants,  residing  in  Holland,  were  to  be 
restored,  while  those  of  the  merchants  of  all  other 
nations  in  the  like  circumstances,  were  condemn- 
ed. *^  An  Englishman,  residing  and  trading  in 
Holland,  is  as  much  a  Dutch  merchant  as  a  Dane 

or  a  Swede."(^) 

§  20.  Nor  is  this  doctrine  confined  to  the  courts 
of  prize,  or  limited  in  its  application  to  the  mere 
confiscation  of  the  property  of  a  person,  thus  resi- 
ding, during  a  war,  in  the  country  of  the  enemy. 
Such  a  person  is  regarded,  in  the  courts  of  com- 
mon law,  as  an  alien  enemy,  in  the  fullest  sense  of 


(a)  The  Citto,  (3  Rob.  41.)  In  the  Diana,  the  Boedee  Lust,  and  many 
other  caaes,  the  claimants,  all  or  some  of  them,  were  British  subjects,  re- 
dding in  the  enemy's  country.  Vide  Note  I.  McConnell  v.  Hector,  (8 
B.  4-  P.  113.) 
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the  temiy  and  is  subject,  as  such,  to  all  the  disa- 
bilities that  attach  to  the  character. (a) 

§  21.  Bnt  if  the  continued  residence  of  a  subject 
in  a  hostile  country  during  the  war,  is  not  volun- 
tary, but  proceeds  from  a  compulsory  restraint,  im- 
posed by  the  hostile  government,  it  will  not  prevent 
the  restitution  of  his  property,  although,  before  the 
war,  his  commercial  domicil  was  established  in  the 
same  country.  If  his  intention  to  leave  it,  was 
clearly  manifested  by  overt  acts,  previous  to  the 
capture,  and  the  execution  of  his  design  was 
solely  prevented  by  his  violent  detention,  in  the 
judgment  of  Sir  W.  Scott,  it  would  be  going 
further  than  the  principle  of  law  requires,  to  con- 
clude such  a  person  by  his  former  occupation,  and 
his  subsequent  constrained  residence,  so  as  not 
to  admit  him  to  have  taken  himself  out  of  the  effect 
of  supervening  hostilities,  by  the  means  he  had  used 
for  his  removal.(&)  There  can  be  no  reason  to  doubt 
that  the  protection  of  this  doctrine  would  be  equally 
extended  to  a  neutral  merchant,  who,  on  the  break- 
ing out  of  a  war,  takes  early  measures  for  with- 
drawing himself  from  a  hostile  country,  but  is  vio- 
lently detained  by  the  government,  and,  by  such 
detention  alone,  is  debarred  from  the  execution  of 
his  purpose. (c) 


(a)  McConnell  v.  Hector,  opinion  of  Lord  Alvanley,  Ch.  J.,  (3  Btw. 
<f  PttZ/,p.  114.)    Note  I. 

(6)  The  Ocean,  (6  Rob.  91.)  The  leasoningof  Sir  W.  Scott,  in  tbki 
case,  certainly  lends  great  support  to  the  argument  of  Ch.  J.  Marshall  in 
the  Venus. 

(c)  Mr.  Phillips  has  quoted  from  the  opinion  of  Lord  Loughborough,  in 
Bempde  V.  Johnstone,  (3  Ves.juiu  201,)  the  foUowing  expressions :  "  The 
actual  place  of  a  man's  lesidenoe,  is,  frimA  fadt^  his  domicil ;  yet  yon 
encoiiiiter  that,  if  yoa  riiow  that  it  is  either  constrained,  or  from  ike  iie- 
cessUff  if  his  affairs,  or  tnoBitory;  that  he  is  a  sojourner."    Bottheseez- 
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§  22.  There  is  a  peeoliar  doctrine  in  the  Eng- 
lish admiralty,  relative  to  the  eflfect  of  their  domi^ 
cily  upon  the  national  character  of  persons  residing 
and  trading  in  a  country  of  the  East,  under  the 
protection  of  a  European  factory.     Their  case  is 
an  exception  from  the  general  rule.     They  do  not 
take  their  national  character  from  that  of  the  coun- 
try in  which  they  reside,  but  solely  from  that  of  the 
establishment  by  which  they  are  sheltered  and  pro- 
tected.    The  distinction  arises  from  the  nature  and 
habits  of  the  countries  of  the  East.     In  Europe, 
and  in  the  United  States,  alien  merchants  mix  freely 
with  the  native  inhabitants  ;  they  form  social  con- 
nections and  alliances ;  they  become  incorporated 
into  the  mass  of  the  society,  and  are  soon  undistin- 
guishably  fused  into  the  very  body  of  the  nation. 
But  the  nations  of  the  East,  from  time  immemorial, 
have  kept  up,  and  have  been  sedulous  to  preserve, 
an   immiscible  character.     Foreigners,  who  visit 
these  countries,  are  never  admitted  into  the  mass 
of  the  society  ;   they  never  become  a  part  of  the 
nation  ;  but,  however  long  they  continue  to  reside, 
they  continue  to  be  strangers  and  sojourners.  ''  Do-- 
ris  amara  suam  nan  intermiscuit  undam.^^    Hence, 
as  they  do  not  acquire  any  national  character,  under 
the  general  sovereignty  of  the  country,  if  they  are 
not  trading  under  any  recognised  authority  from 
their  own  government,  they  are  held  with  propriety, 
and  even  of  necessity,  to  take  their  character  from 


pressions  were  used  in  reference  to  a  domicU  changing,  in  time  of  peaee» 
the  legal  rights  of  the  party,  and  are  not  applicable,  in  their  full  extent,  to 
a  commercial  domicil  in  time  of  war.  The  hostile  character  of  a  mer^ 
chant,  resident  in  an  enemy's  country,  ie  certainly  not  divested,  by  show- 
ing that  the  extent  and  multiplicity  of  his  afikira  wen  inch  as  to  render  it 
necessary  that  he  should  remain.    (1  Phil  61*) 
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that  of  the  association  or  factory,  under  whose  pro- 
tection they  live,  and  conduct  their  trade. (a) 

§  23.  In  a  prize  cause  in  the  United  States,  it 
was  attempted  to  extend  this  doctrine  to  British 
subject-s,  residing  and  trading  in  the  kingdom  of 
Portugal,  on  the  ground,  that  by  the  special  provi- 
sions of  a  treaty  between  that  country  and  England, 
the  merchants  of  the  latter  country,  living  in  Por- 
tugal, are  entitled  to  peculiar  privileges,  that  dis- 
tinguish and  separate  them  from  the  mass  of  the 
native  inhabitants,  and  from  all  foreigners  of  other 
countries ;  but  Mr.  Justice  Story  held  the  doc- 
trine to  be  wholly  inapplicable.  Notwithstanding 
the  peculiar  privileges  that  British  merchants,  resi- 
dent in  Portugal,  enjoy  under  the  treaty,  they  are 
still  incorporated  into  the  general  commerce  of  the 
country.  They  are  still  subject  to  the  general  laws 
respecting  revenue  and  taxes,  to  the  general  duties 
of  qualified  allegiance,  and  to  the  general  regula- 
tions of  social  and  domestic,  as  well  as  commercial 
intercourse.  This  is  far  different  from  the  case  of 
eastern  factories,  where  the  laws  of  the  factory 
govern  the  parties  who  claim  protection  under  it, 
and  no  general  amenability  to  the  laws  of  the 
country  is  either  claimed  or  exercised.  Upon 
these  grounds,  the  learned  judge  decided,  that 
British  residents  in  Portugal  take  the  character  of 


(a)  The  Indian  Chief,  opinion  of  Sir  W.  Scott,  (3  Rob.  29.)  The 
Twee  Frienden,  The  Rachel,  and  The  Etnisco,  cited  in  this  case,  p.  29, 
30, 31.  In  the  first,  a  native  of  Smyrna,  of  French  descent,  was  stamped 
with  the  Dutch  character,  because  he  was  carrying  on  trade  under  the 
protection  of  the  Dutch  Consul  of  Smyrna.  In  the  second,  a  Jew  mer- 
chant was  impressed  with  the  same  character,  who  was  living  In  a  Dutch 
establishment  on  the  coast  of  Bialabar.  And  in  the  third,  it  was  held 
that  a  Swiss,  whilst  trading  under  the  protection  of  the  French  fiustory  in 
Chinai  was  to  be  coosideiwl  asaFranchman. 
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their  domicil,  and,  as  to  all  third  parties,  are  to  be 
deemed  Portugaese  8ubjects.(a)  The  effect  of  this 
decision  was,  that  the  property  claimed,  which,  bad 
the  opposite  doctrine  prevailed,  must  have  been 
condemned  as  belonging  to  enemies,  was  restored 
as  nentraL 

§  24.  As  a  general  rule,  the  national  character 
of  persons,  who  reside  in  a  foreign  country  in  a 
public  or  representative  capacity,  is  not  changed 
or  affected  by  their  residence,  whatever  may  be  its 
duration,  or  by  whatever  circumstances,  indicative 
of  the  intent  of  the  party  to  render  it  permanent,  it 
may  be  accompanied  ;  nor  do  I  perceive  any  reason 
to  doubt,  that  consuls,  who  owe  allegiance  to  the  go- 
vernment which  they  represent,  are  within  the  benefit 
of  this  rule.  But  it  is  well  settled,  that,  if  a  foreign 
consul  engage  in  commerce,  he  is  immediately  stamp- 
ed, with  respect  to  that  commerce,  with  the  national 
character  of  the  country  in  which  he  resides,  and 
from  which  his  trade  is  conducted.  His  character 
<^  consul  affords  no  protection  to  his  mercantile 
adventures.  If  he  reside  in  a  belligerent  country, 
his  ships  and  goods  are  liable  to  confiscation,  as 
those  of  an  enemy,  by  the  opposite  belligerent ;  and 
they  are  subject  to  the  same  penalty  in  the  country 
in  which  he  resides,  if  they  are  employed  in  a  trade 
with  its  public  enemies,  which  is  prohibited  to  its 


(a)  The  San  Jose  Indiano,  opinion  of  Story,  J. ,  (2  Gallis,  293-4.)  The 
Friendschafl,  opinion  of  Ch.  J.  Marshall,  (3  Wheat.  62.)  In  the  case  of  the 
Buions,  (4  Rch.  265,  note,)  the  Lords  of  Appeal  in  England  determined 
diat  a  British  bom  subject,  resident  in  the  English  factory  at  Lisbon,  was, 
nevertheless,  so  &r  clothed  with  the  Portuguese  character,  as  to  render 
his  trade  with  a  country  at  war  with  England,  but  not  with  Portugal,  not 
impeachable.  It  was  held  to  be  the  trade  of  a  neutral.  Vide  also,  the 
Nayade,  (4  Rob.  Ad.  Rep.  S61.) 
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own  subjects.  Nor,  to  warrant  the  confiscation 
of  his  property,  is  it  requisite,  that  the  consul 
should  bear  the  character  of  a  general  merchant. 
If  the  transaction,  that  leads  to  a  seizure,  is  the 
only  commercial  speculation  in  which  he  is,  or  has 
ever  been  engaged,  he  is  still  a  merchant,  so  far  as 
that  transaction  extends,  and  must  bear  the  conse- 
quences of  the  character  he  has  assumed. (a) 

§  35.  The  rule  which  thus  distinguishes  between 
the  mercantile  and  the  official  character  of  a  consul 
may  sometimes  operate  in  his  favor.  Where  the 
consul  of  a  belligerent  power  is  engaged  as  a  mer- 
chant, in  the  commerce  of  a  neutral  country,  in 
which  he  resides,  his  property  on  the  ocean,  if  em- 
ployed in  a  trade  strictly  neutral,  is  exempt  from  hos- 
tile capture.  His  neutral  character,  as  a  merchant, 
is  unaffected  by  his  belligerent  character,  as  con- 

BUl.(6) 

§  26.  The  native  national  character,  that  has  been 
lost,  or  partially  suspended,  by  a  foreign  domicil, 
easily  reverts.  The  circumstances,  by  which  it 
may  be  restored,  are  much  fewer  and  slighter  than 
those  that  were  originally  necessary  to  effect  its 
change.  The  adventitious  character,  that  a  domi- 
cil imposes,  ceases  with  the  residence  from  which 
it  arose.  It  adheres  to  the  party  no  longer  than  he 
consents  to  bear  it.  It  is  true,  his  mere  intention 
to  remove — an  intention  not  manifested  by  overt 


(a)  The  Indian  Chief,  Mr.  Millar's  case,  (3  Rob.  27,  28.)  The  Joee- 
phine,  (4  Rob,  26.)  The  Dree  Gebroeders,  (4  Rob,  232.  Vide,  also, 
VaUel,  Hv,  4,  e,  8.  1  Wheaion's  International  Law,  282.  1  Kent's  Com, 
6th  ed.»  44—77.  Albrecht  v.  Sossinan,  (2  Ves.  <f-  Beames,  323.)  Arnold 
Y.  United  Ins.  Co.  (1  Johns,  Cases,  363.) 

(b)  The  Sarah  Christiana,  opinion  of  Sir  W.  Scott,  (1  Rob.  239.) 
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acts,  but  existing  secretly  in  his  own  breast,  and 
liable  to  be  hourly  revoked — is  not  sufficient  to  ef- 
face the  character  that  his  doniicil  impressed; 
something  more  than  mere  verbal  declarations, 
some  solid  fact,  showing  that  the  party  is  in  the 
act  of  withdrawing,  is  always  necessary  to  be 
proved  ;  still,  neither  his  actual  return  to  his  own 
country,  nor  even  his  actual  departure  from  the 
territories  of  that  in  which  he  resided,  is  indispen- 
sable. If  he  has  commenced  his  journey,  has  put 
himself  in  motion  to  return,  and  is  in  the  actual 
pursuit  of  his  original  character,  with  the  intention, 
in  good  faith,  to  abandon  and  never  resume  his 
foreign  domicil,  he  is  freed  at  once  from  its  legal 
consequences,  and  at  once  restored  to  all  the  rights 
and  privileges  of  his  native  allegiance. (a)  He  has 
ceased  to  be  a  subject  of  the  country  in  which  his 
domicil  was  fixed,  and  consequently  has  ceased  to 
be  an  enemy  of  any  other  with  which  that  country 
was  engaged  in  war ;  and,  upon  proof  of  these 
facts,  his  captured  property,  although  shipped 
from  a  hostile  country,  within  the  limits  of  which 
he  still  remained,  will  be  restored. 

§  27.  When  the  national  character  of  a  person 
whose  property  has  been  seized  as  that  of  an  ene* 
my,  or  of  a  subject  trading  with  the  enemy,  is 
sought  to  be  established  only  by  proof  of  his  domi- 
cil, the  English  admiralty  appears  to  have  allowed 


(a)  The  Indian  Chief,  Mr.  Johnson's  case,  (3  Rob,  20,  21.)  Sir  W. 
Scott — ^'  The  adventitious  character  no  longer  attaches  to  him,  from  the 
moment  he  puts  himself  in  motion  bond  fide  to  qmtthe  country  sineanimo 
revertntdi.""  Mr.  Cnrtissos'  Case,  (3  Rob.  21,  in  notis.)  La  Virginie, 
(6  Rob.  98.)  The  President,  (6  Rob.  277.)  The  Ann  Green,  (1  GaU.  274.) 
The  Joseph,  (1  Go//.  645.)  The  Francis,  (1  Gai/.  614.)  ThcStUw* 
rence,  (1  GaU.  467.)   The  Venus,  (8  Cranch,  999.) 
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an  important  exception  from  the  general  rule,  that 
the  national  character  of  property  on  the  ocean  can- 
not be  changed  in  transitu^  during  the  prosecution 
of  the  voyage  ;  a  rule,  to  which,  in  other  cases,  ap- 
parently of  equal  hardship,  we  have  seen  that  it  in- 
flexibly adheres.(a)  To  entitle  a  claimant  to  res- 
titution, who  founds  his  claim  upon  the  allegation 
that  he  had  divested  himself  of  his  acquired  charac- 
ter, it  is  not  necessary  for  him  to  prove,  that  his  in- 
tention to  change  his  domicil,  had  been  manifested 
by  decisive  overt  acts,  previous  to  the  shipment  of 
the  property,  or  the  inception  of  the  voyage  ;  but, 
if  he  is  able  to  show  that  the  residence  on  which 
the  captors  relied,  as  fixing  his  character,  had  been 
changed,  in  fact,  or  in  judgment  of  law,  previous  to 
the  capture,  his  claim  to  a  restitution  will  be  allow- 
ed. (()  We  have  already  seen  that,  in  the  opinion 
of  Chief  Justice  Marshall,  the  claims  of  a  subject 
resident  in  an  enemy's  country,  ought  to  be,  and  in 
the  English  court  of  prize,  would  be  allowed,  if  the 
goods  were  shipped  before  his  knowledge  of  the 
war,  even  when  his  actual  return,  or  the  measures 
proving  his  intention  to  return  to  his  own  country, 
were  subsequent  to  the  capture,  and  that,  in  such  a 
case,  the  rights  of  the  claimant  would  be  deter- 
mined, solely,  by  his  national  character,  at  the  time 
of  adjudication. 

§  28.  It  is  certainly  doubtful,  upon  the  English 
authorities,  whether  there  are  any  overt  acts,  mani- 


(a)  Sup.  The  Dankebaar  Africtan.  The  Hentelder.  The  Boe- 
detLnst 

(ft)  Mr.  Johnson's  Case.  Indian  Chief,  at  sap.  The  Etnisco,  cited, 
(8i{a6.  81.)    Vide  Note  n. 
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festing  the  intention  of  the  party  to  change  his 
domicile  and  resume  his  native  character,  that  can 
be  admitted  in  evidence,  other  than  his  actual  re- 
turn, or  his  putting  himself  in  motion  to  return,  to 
his  own  country,  or  its  possessions.  In  a  case, 
however,  to  which  I  have  already  referred,  the  only 
act,  on  which  Sir  William  Scott  relied,  as  evidence 
of  the  intentions  of  the  party,  was,  that  he  had 
made  arrangements  for  withdrawing  himself  as  a 
partner  from  a  house  of  trade  in  the  hostile  coun- 
try ;(a)  and,  in  the  judgment  of  Chief  Justice  Mar- 
shall, dissolution  of  partnership,  discontinuance  of 
trade  in  the  enemy's  country,  a  settlement  of  ac- 
counts, and  other  arrangements  obviously  preparato- 
ry to  a  change  of  residence,  ought  all  to  be  consi- 
dered as  overt  acts,  that,  when  shown  to  be  per- 
formed in  good  faith,  entitle  the  claimant  to  resti- 
tution. (6) 

§  29.  In  the  United  States,  however,  the  doctrine, 
that  excludes  the  evidence  of  these  and  similar 
facts,  and  admits  no  other  proof  as  sufficient  to  re- 
store the  native  character,  than  the  actual  return  of 
the  party  to  his  native  country,  or  his  commence- 
ment of  a  journey  to  return,  with  the  intent  of  re- 
maining permanently,  must  be  regarded  as  firmly 
and  finally  established. 

§  80.  The  cases,  in  which  the  party's  com- 
mencing a  journey,  putting  himself  in  motion  to 
return,  to  his  native  country — has  been  held  to  ex- 
empt his  property,  from  the  hostile  character  ac- 
quired by  residence,  are  cases,  where  such  proper- 


(a)  The  Ocean,  (5  Rob.  91.) 

(h)  Opinion  in  the  VenuB,  ut  sup.    The  Francis,  (1   OaUis,  614.) 
The  Fnncea,  (8  Craneh,  336.) 
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ty  has  been  engaged  in  a  trade  completely  lawful  in 
the  native  character.  The  principle  never  has  been, 
nor,  with  propriety,  can  be  extended  to  protect  a 
trade,  which  is  illegal  in  a  native  subject  or  citizen, 
and  more  especially  a  trade  that  the  native  charac- 
ter would  render  noxious  in  the  highest  degree ;  and 
this  distinction,  in  the  opinion  of  Mr.  J.  Story,  per- 
vades and  reconciles  all  the  cases. 

§  31.  An  American  citizen,  who,  previous  to  the 
last  war  between  Great  Britain  and  the  United 
States,  was  domiciled  in  England,  shipped  mer- 
chandise from  that  country,  for  the  United  States, 
a  long  time  afler  the  war,  and,  of  course,  with  a 
perfect  knowledge  of  the  fact,  and,  in  person,  ac- 
companied the  shipment ;  and  it  was  insisted,  that, 
as  he  had  thus  abandoned  his  English  domicil,  and 
was  proceeding  to  resume  his  American  character, 
his  property  was  protected  from  American  capture 
and  condemnation.  But  Mr.  Justice  Story  rejected 
his  claim,  and  the  argument  on  which  it  was 
founded.  No  American  citizen  can  lawfully  go  to 
a  hostile  country  during  war,  and  take  away  mer- 
chandise there  purchased,  whether  the  purchase 
was  made  before  or  during  the  war ;  and  it  was 
absurd  to  suppose,  that  the  previous  domicil  of  the 
citizen,  in  the  enemy  country,  could  confer  upon 
him  any  higher  privileges.  Whether  the  claimant 
was  an  English  subject,  or,  by  this  change  of  domi- 
cil, an  American  citizen,  his  property  was  equally 
liable  to  confiscation ;  upon  the  first  supposition,  as 
that  of  an  enemy,  and,  upon  the  second,  as  that  of 
a  citizen,  unlawfully  trading  with  the  enemy.(a) 


(a)  Tbe  St  Uwieiice,  McGregor's  claim,  (1  Gall  471 .)    The  William, 
cited  in  the  Hoop,  (1  Rob.  214.)    The  decieion  of  Mr.  Justice  Story,  on 
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§  32.  The  preceding  case  suggests  an  important 
distinction,  to  which  it  is  necessary  to  advert.  The 
right  of  a  neutral  merchant  to  withdraw  his  proper- 
ty and  funds  from  a  hostile  country,  either  on  the 
breaking  out  of  hostilities,  or  at  any  time  during  the 
war,  if  the  withdrawal  be  preceded  or  accompanied 
by  an  effectual  change  of  his  own  domicil,  is  estab- 
lished and  undoubted  ;  but  a  similar  right  in  a  sub- 
ject or  citizen  of  a  belligerent  state,  if  it  exist  at  all, 
in  order  to  escape  the  imputation  and  penalty  of  a 
trade  with  the  enemy,  must,  doubtless,  be  limited 
in  its  exercise,  to  a  short  and  reasonable  period 
after  his  knowledge  of  hostilities  ;  or,  if  its  exercise 
be  delayed,  the  delay  must  be  shown  to  have  pro- 
ceeded from  necessity  or  compulsion. (a)  Whether 
the  right,  even  with  these  limitations,  is  to  be  con- 
sidered as  existing  at  all,  must  be  regarded  as  a 
question  still  unsettled,  in  the  courts  of  the  United 
States  ;  but  I  postpone  its  consideration,  as  be- 
longing, more  properly,  to  the  next  division  of  our 
subject. 

§  33.  The  mere  return  of  a  party,  whether  a 
belligerent  subject,  or  a  neutral,  to  his  native 
country,  is  not  sufficient  of  itself,  as  already  inti- 
mated, to  restore  his  native  character.  If  he  visits 
his  own  country  for  a  special  and  temporary  pur- 
pose, and  designs,  when  this  is  accomplished,  to  re- 
turn to  his  former  place  of  residence,  where  he  still 
retains  his  commercial  establishment,  his  domicil, 


M'Gregor^s  claim,  was  confirmed  by  the  Sapreme  Court  of  the  United 
States,  (9  Cranch,  120.)  Vide  also,  Amory  v.  McGregor,  (16  Johns.  86,) 
and  The  Mary,  (9  Cranch,  147.) 

(a)  The  Diana,  The  Ocean,  The  President,  Snp.,  and  The  Madonna 
DeUe  Oracle,  (4  Rob,  195.)    Poet,  Lee.  VI.  {  9, 10, 11. 


^0  Illegal  lnsurance$.  [lect.  v. 

and  the  character  that  it  impresses,  remain  un- 
changed ;  and  in  such  a  case,  and  when  his  domicil 
is  fixed  in  a  fafoign  country,  his  property  on  the 
ocean,  although  shipped,  or  captured  during  his  ab- 
sence, remains  liable  to  confiscation.(a)  In  fewer 
words,  a  domicil  once  established  is  not  broken 
up  by  a  temporary  change  of  residence.  The 
change  must  be  permanent  and  entire,  in  the  inten- 
tion of  the  party,  and  the  facts,  by  which  it  is  evi- 
denced, must  correspond  with  the  alleged  inten- 
tion. 

§  34.  In  the  application  of  the  general  rule,  that 
the  national  character  of  a  party  must  be  taken  from 
that  of  the  country  in  which  he  resides,  there  is  a 
material  distinction,  between  the  case  of  a  native 
subject,  who  owes  a  permanent  allegiance,  and  that 
of  a  foreigner,  whose  allegiance,  as  depending 
solely  upon  his  residence,  is  local  and  temporary.(i) 
Although  the  adventitious  character  ceases  with  the 
residence  from  which  it  arose,  the  native  character 
remains,  until,  by  the  acquisition  of  a  new  domicil, 
it  is  proved  to  have  been  effectually  changed ;  and 
to  produce  this  change,  the  actual  settlement  of  the 
native  subject  in  a  foreign  country,  is,  doubtless, 
necessary  to  be  shown.  The  intention  to  remove 
permanently,  although  evidenced  by  the  same  overt 
acts  that  are  deemed  conclusive  in  the  case  of  a 
person,  who  is  in  pursuit  of  his  original  character, 
^ould  be  wholly  insufficient.    Hence  the  property 


(a)  The  Friendschaft,  (3  Wh^ai.  62.)  The  Ann  Green,  (1  Gatfw,274-) 
The  Nereide,  (9  Cranch,  414.)  The  Jonge  Ruiter,  (1  AcUnCi  Appeal 
Cases,  116.) 

(d)  Sparenburgh  v.  Batmatyne,  (1  Bos.  4>  PuU.  163.)  (1  Eem's  Ckm. 
6thed.,71,72.) 
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of  every  person,  who  is  an  enemy  by  his  native 
character,  is  presumptively  liable  to  confiscation, 
without  regard  to  his  local  situation  at  the  time  of 
its  shipment,  or  capture.  The  burthen  of  proof  to 
redeem  it  from  this  penalty  is  cast  upon  him.  It  is 
incumbent  upon  him  to  show,  not  only  that  he  was 
living  in  a  foreign  and  friendly  country  at  the  time 
his  goods  were  shipped,  or  his  vessel  sailed,  and  at 
the  time  of  the  capture ;  but  that  his  previous  residence 
in  the  country  had  been  of  such  duration,  or  at- 
tended by  such  circumstances,  as  to  repel  the  pre- 
sumption that  it  was  transient  and  occasional,  by 
clothing  it  with  the  attributes  of  a  legal  domicil. 

§  35.  In  the  United  Stc^tes,  it  appears  to  be  set- 
tled law,  that  a  native  subject  cannot  acquire  a 
foreign  domicil  by  an  emigration  from  his  own 
country,  during  the  existence  of  hostilities,  (fla- 
grante belloy)  so  as  to  protect  his  trade  during  the 
war,  either  against  the  belligerent  claims  of  his 
own  country,  or  against  those  of  a  hostile  power,  (a) 
In  other  words,  his  native  character  is  wholly  un- 
changed by  his  change  of  residence.  He  is  as 
much  bound  to  abstain  from  a  trade  with  the  public 
enemies  of  his  own  country,  as  if  he  had  remained 
at  home ;  and  his  property,  as  that  of  an  enemy, 
continues  to  be  just  as  liable  to  seizure  and  confis- 
cation, by  an  opposite  belligerent.  The  ground  of 
this  doctrine  is,  that  there  rests,  upon  every  subject 
or  citizen,  a  moral  obligation,  not  to  abandon  his 


(a)  Note  ni.  The  Dos  Hermanoe,  (2  Wheat.  78.)  Duguet  v.  Rhine- 
lander,  (1  Johns.  Cases,  360.)  Jackson  v.  N.  Y.  Ins.  Co.,  (2  Johns.  Cases^ 
191.)  Contra — Duguet  v.  Rhinelander,  (I  Caines*  Cases  in  Errors 
XXV.)  S.  C.  (2  Johns.  Cases,  476.)  Vattel,  liv.  1,  c.  19,  liv.  2,  c.  27. 
Grotius  De  Jur.  Bel.  ac  Pac.,  liv.  2,  c.  6,  }  2.  Puffendorf,  Droit  des 
Gens  par  Barbeyrac,  liv.  8,  c.  11,  {  3. 
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country  in  a  time  of  war,  without  the  express  sanc- 
tion of  the  government.  The  personal  services,  and 
the  property,  of  each  separate  individual,  are  a  com- 
ponent part  of  the  national  resources,  on  which  the 
government  relies,  in  declaring  a  war ;  and  to  with- 
draw these,  when  his  country  may  require  their  aid, 
is  a  breach  of  the  duty  that  springs  from  the  neces- 
sary relation  that  each  individual  bears  to  the  poli- 
tical society  of  which  he  is  a  member.  A  contrary 
doctrine,  it  has  been  truly  observed,  would  be  in- 
consistent with  the  soundest  maxims  of  national 
policy,  since  it  would  enable  and  encourage  mer- 
cantile men,  at  the  commencement  of  every  war, 
to  change  their  residence  and  character,  in  order 
to  exempt  themselves  from  its  necessary  burdens 
and  apprehended  losses.  It  is  for  these  reasons, 
that  the  principle  in  question  has  been  sanctioned, 
by  many  of  the  most  approved  writers  on  the  law 
of  nations  ;  and,  although  it  has  not  yet  been  ex- 
pressly affirmed,  so  far  as  1  have  been  able  to  dis- 
cover, by  any  decision  of  the  English  admiralty,  1 
doubt  not  that  its  authority,  as  binding  on  the 
court,  should  the  question  arise,  would  be  promptly 
admitted  and  followed. 

§  36.  It  has  already  appeared  that,  in  many 
cases,(a)  the  nature  of  the  traffic  or  business  in  which 
an  individual  is  engaged,  may  stamp  upon  him  a  na- 
tional character,  wholly  independent  of  that  which 
his  place  of  residence  would  alone  impose,  and 
there  are  other  cases  of  the  same  kind,  that,  as  ex- 


(a)  The  Vigilantia,  The  Embden,  The  Vrow  Elizabeth,  The  Argo,  The 
Jemmy,  The  Princessa,  The  Susa,  The  PhoBnix,  The  San  Jose  Indiano,  and 
other  cases. 
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ceptions  from  the  general  rule  of  domicil,  it  is  pro- 
per,  should  now  be  stated. 

§  37.  As  a  general  rule,  a  neutral  merchant, 
trading,  in  the  ordinary  manner,  to  the  country  of 
a  belligerent,  does  not  contract  the  character  of  a 
person  domiciled  there,  by  the  mere  residence  of  a 
stationed  agent,  because,  generally,  the  effect  of 
such  an  agency  is  contradicted  by  the  nature  of  the 
trade,  and  the  neutral  residence  and  character  of 
the  merchant  himself;  but  the  case  is  wholly  diffe- 
rent, where  the  principal  is  not  trading  on  the  foot- 
ing of  an  ordinary  merchant,  but  as  a  privileged 
trader  is  engaged  in  a  commerce  that  none  but  the 
-subjects  of  the  enemy  are  permitted  to  conduct,  or 
that  can  only  be  carried  on  by  a  special  license 
from  the  government.  In  such  a  case,  the  nature 
of  his  trade,  no  longer  protects  him.  On  the  con- 
trary, it  impresses  him  with  a  hostile  character,  and 
renders  all  his  property  embarked  in  it,  liable  to 
confiscation,  as  that  of  an  enemy  .(a) 

§  38.  If  a  person,  who  had  withdrawn  to  a  neu- 
tral country  on  the  breaking  out  of  hostilities,  still 
retains  a  house  of  trade  in  the  hostile  country  which 
he  left,  either  as  a  partner  or  on  his  sole  account, 
all  the  commerce  of  that  house,  notwithstanding 
his  own  change  of  domicil  is  regarded  as  essen- 
tially hostile,  and  all  his  property  engaged  in  it 
continues  liable  to  condemnation.(&)  And  the  rule 
•equally  applies  where  the  neutral  merchant  had  ne- 
ver resided  in  the  enemy  country;  but  connects 


(a)  The  Anna  Catharina,  opinion  of  Sir  W.  Scott,  (4  Rob,  1 19,)  adopt- 
ed by  Mr.  Justice  Story,  in  the  Ann  Green,  and  the  San  Jose  Indiano,  (1 
KenCs  Commentaries^  p.  77.) 

(J>)  The  Portland,  (3  Rob.  41.)    The  Nancy,  (1  Rob,  14-L6.) 
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himself  during  the  war,  or  retains  a  previous  con- 
nection,  with  a  house  of  trade  there  established. 
This  rule  has  been  recognized,  and  with  apparent 
reluctance,  adopted  and  enforced,  by  the  Supreme 
Court  of  the  United  States,  who  observed  that  they 
considered  it  to  be  so  inflexibly  settled,  that  they 
could  not  feel  themselves  at  liberty  to  dissent  from 
it,  whatever  doubts  might  have  been  entertained, 
had  the  question  been  entirely  new. (a) 

§  39.  There  is,  however,  a  material  distinction 
between  the  effect  of  a  hostile  character,  that  re- 
sults solely  from  the  nature  of  the  traffic  in  which 
an  individual  is  engaged,  and  that  which  his  domi- 
cil  impresses.  A  foreign  merchant,  who  resides 
permanently  in  the  country  of  the  enemy,  is  himself 
an  enemy,  in  the  same  sense,  and  to  the  same  ex- 
tent, as  a  native  subject ;  so  that  all  his  property 
on  the  ocean,  wherever  it  may  be  found,  and  what^ 
ever  may  be  the  nature  of  the  commerce  in  which 
it  is  embarked,  is  liable  to  confiscation  ;  but  when 
a  hostile  character  arises  solely  from  the  hostile 
nature  of  the  traffic,  it  is  limited,  in  its  noxious  and 
penal  effects,  to  the  transactions  and  property  that 
the  prohibited  trade  embraces ;  so  that  the  mer- 
chant, on  whom  it  is  impressed,  in  regard  to  other 
distinct  independent  transactions,  still  retains  the 
rights  and  immunity  of  a  subject,  an  ally,  or  a 
neutral. 

§  40.  Thus,  where  a  neutral  merchant,  who  is 
connected  with  a  house  of  trade  in  a  hostile  coun- 
try, is,  also,  interested  in  another  and  separate  es- 
tablishment, in  a  country  that  is  neutral,  and  in 


(a)  The  Friend8chaft,(  4  Wheat,  107.)  Vide,  also,  The  San  Joee  Indiano, 
(2  GallUj  268.) 
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which  he  resides,  his  share  in  the  property  exda- 
sively  invested  or  engaged  in  the  concerns  of  the 
latter,  is  exempt  from  confiscation  ;  and  this  protec- 
tion will  be  extended  to  him,  where  the  affairs  of 
the  two  houses  are  plainly  distinct,  even  when  the 
same  persons  are  the  partners  in  each. (a) 

§  41.  The  same  principle  applies,  where  a  mer- 
chant has  neither  his  domicil,  nor  a  house  of 
trade  in  the  enemy  country,  but  visits  it  frequently 
for  mercantile  purposes,  aod  engages,  while  there, 
in  the  general  commerce  of  the  country ;  he  is  lia- 
ble to  be  considered  as  an  enemy,  in  respect  to  all 
the  transactions  thus  originating,  while  his  tempo- 
rary residence  has  no  effect  upon  his  general  cha- 
racter. In  respect  to  other  and  distinct  transactions, 
he  may  still  be  entitled  to  the  protection  of  a  sub- 
ject, or  friend.  la  this,  as  in  the  preceding  case, 
in  the  judgment  of  a  court  of  prize,  the  same  indi- 
vidual, in  reference  to  different  transactions,  may 
sustain,  during  the  same  period  of  time,  two  differ- 
ent, and  even  opposite,  national  characters.  In  the 
words  of  Sir  William  Scott,  a  man  may  have  mer- 
cantile concerns  in  two  countries,  and  if  he  acts  a« 
a  merchant  of  both,  is  liable  to  be  considered  as  a 
subject  of  both,  with  regard  to  the  transactions  ori- 
ginating in  them  respectively. (i^) 

§  42.  It  is  not,  however,  in  all  cases,  that  the 
property  of  a  neutral  partner  in  a  house  of  trade 
established  in  a  hostile  country,  will  be  considered 
as  liable  to  condenmation.     When  the  capture  of 


(a)  The  Hennan,  (4  Itob,  330.)  The  Antonia  Johanna,  (1  Wheat, 
169.)  The  Indiana,  cited,  (3  Rcb,  44.)  Opinion  of  Stoiy,  J.,  in  the  San 
Jose  Indiano,(2  Gallis,  291.) 

{h)  The  Jonge  Klassina,  (5  Rcb.  802.)  Acknowledged— Elben  v.  U. 
Ina.  Co.  (16  Jb^ns.  183.) 
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goods,  shipped  on  account  of  the  house,  is  made 
at  the  commencement  of  the  war,  the  share  of  the 
partner,  resident  in  a  neutral  country,  it  has  been 
determined,  may  be  restored  ;  while  those  of  the 
partners,  domiciled  in  that  of  the  enemy,  are  con- 
demned. The  ground  of  the  exception  is,  that 
neutral  merchants,  engaged  habitually  in  a  trade 
with  a  hostile  country,  but  not  resident  there,  shoald 
have  time  to  withdraw  themselves  from  the  obnox- 
ious commerce,  and  that  it  would  be  pressing  too 
heavily  upon  neutrals,  thus  situated,  to  subject 
their  goods  to  confiscation,  immediately  on  the 
breaking  out  of  a  war.(a)  From  the  language  of 
the  report,  it  is  fairly  to  be  inferred,  that  the  excep- 
tion was  intended  to  embrace  shipments,  made  with 
a  knowledge  of  the  war,  if  made  within  a  reasona- 
ble time  after  its  commencement,  since  the  neutral 
could  hardly  be  expected  to  take  measures  for 
Withdrawing  himself  from  his  habitual  commerce, 
until,  as  hostile,  it  became  illegal  and  hazardous. 
Unless  the  time  meant  to  be  allowed  him,  is  to  be 
computed  from  his  knowledge  of  the  existence  of 
hostilities,  the  pretended  indulgence  would  be,  in 
most  cases,  nominal  and  nugatory. 

§  43.  To  conclude  this  subject,  a  single  case 
remains  to  be  stated,  in  which  the  national  charac- 
ter of  the  party  is  derived,  not  from  the  nature 
of  his  traffic,  but  from  that  of  his  habitual  em- 
ployment. A  person  who  is  employed  habitu- 
ally and  constantly,  as  a  master  or  mariner,and, 
doubtless,  as  a  commercial  agent  or  supercargo, 
in  the  navigation  of  a  hostile  country,  although 


(a)  The  Jacobus  Johannee,  and  the  Oapray,  cited  by  Sir  W.  Scott,  in 
the  Vigilantia,  (1  Rob.  li.) 
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he  has  no  domicil  there,  in  the  civil  and  legal  sense 
of  the  term,  is  yet  impressed  with  its  national  cha- 
racter, and  this  hostile  character  spreads  itself,  in 
its  consequences,  generally  over  his  affairs.  It  fol- 
lows, and  involves  all  his  property,  in  whatever 
trade  employed,  that  does  not  appear  from  other 
circumstances  to  have  acquired  a  distinct  national 
character.  In  order  to  redeem  it  from  confiscation, 
upon  this  ground,  the  burthen  of  proof  is  cast  upon 
him.  (a) 

§  44.  The  general  reasons  that  explain  and  vin- 
dicate the  propriety  of  the  decisions,  by  which  the 
property  of  a  neutral  merchant,  not  resident  in  a 
hostile  country,  is,  from  peculiar  circumstances, 
considered  liable  to  be  condemned  as  prize, 
are  luminously  stated  by  Mr.  Justice  Story, 
in  language  that  reflects  the  spirit,  and  emulates 
the  style  of  the  illustrious  judge,  whose  doc- 
trines he  adopts  and  defends.(i)  In  his  judgment, 
the  principle  to  be  extracted  from  the  cases  <'  is,  that 
where  a  person  is  engaged  in  the  ordinary  or  extra- 
ordinary commerce  of  an  enemy's  country,  upon 
the  same  footing,  and  with  the  same  advantages,  as 
native  resident  subjects,  his  property,  so  employed, 
is  to  be  deemed  incorporated  into  the  general  com- 
merce of  that  country,  and  subject  to  confiscation, 
be  his  residence  where  it  may.  And  the  principle 
seems  founded  in  reason.  Such  a  trade,  so  carried 
on,  has  a  direct  and  immediate  effect  in  aiding  the 
resources  and  revenue  of  the  enemy,  and  in  warding 
off  the  pressure  of  the  war.  It  is  not  distinguish- 
es) The  Vricndschap,  Barens,  (14  Roh.  167.)    The  Embden,  (1  Rob. 

n.) 

{b)  The  San  Joee  Indiano,  opinion  Stoiy,  J.,  (2  OaUis,  p.  286.) 
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able  from  the  ordinary  trade  of  his  native  subjects. 
It  subserves  his  manufactures  and  industry,  and  its 
whole  profits  accumulate  and  circulate  in  his  domi* 
nions,  and  become  regular  objects  of  taxation,  in 
the  same  manner,  as  if  the  trade  were  pursued  by 
native  subjects.  There  is  no  reason,  therefore,  why 
he,  who  thus  enjoys  the  protection  and  benefits  of 
the  enemy's  country,  should  not,  in  reference  to  suck 
a  tradCf  share  its  dangers  and  its  losses.  It  would 
be  too  much  to  hold  him  entitled,  by  a  mere  neutral 
residence,  to  carry  on  a  substantially  hostile  com- 
merce, and,  at  the  same  time,  possess  all  the  ad-, 
vantages  of  a  neutral  character/' 

§  45.  In  closing  this  discussion,  it  is  proper  to 
notice  a  singular  error,  into  which  Mr.  Marshall  has 
inadvertently  fallen,  on  the  subject  of  domicil ;  an 
error,  by  which  an  incautious  reader,  from  a  just 
deference  to  the  authority  of  this  learned  writer, 
may  be  easily  misled.  He  states  it  to  have  been 
determined,  by  the  Court  of  King's  Bench,  and 
refers  to  the  case,  that  **  a  neutral,  though  residing 
in  the  enemy's  country,  and  carrying  on  trade  there, 
even  in  partnership  with  an  alien  enemy,  may  yet 
insure  his  interest  in  the  joint  property  ."(a)  We 
have  seen  that  in  such  a  case,  the  share  of  the  neu- 
tral partner  is,  generally  speaking,  liable  to  be  con- 
demned as  prize,  even  when  he  himself  resides  in 
a  neutral  country ;  and  that  when  his  domicil,  or 
even  transient  residence,  is  in  the  hostile  country, 
its  condemnation  is  inevitable.  Hence,  had  a  sin- 
gle decision  been  made,  in  the  very  terms  that  the 
learned  Sergeant  supposes,  it  would  be  impossible 
to  regard  it  as  a  valid  and  binding  authority.     Such 

(a)  1  Marsh.  46.    The  case  relied  on  is  Rotch  y.  Edie,  (6  TVrm,  413.) 
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adecision,  if  followed,  would  operate  as  an  entire 
sabversion  of  the  principles  on  which  the  whole 
doctrine  of  domicil  is  founded.  It  has,  however, 
been  conclusively  8hown,(a)  that  this  able  writeri 
(whose  general  accuracy  is  admitted  by  all,  and  is 
not  meant  to  be  impeached,)  has,  in  this  instance, 
misunderstood  the  facts  of  the  case  on  which  be 
relies,  and  consequently,  has  misstated  the  purport 
and  legal  effect  of  the  decision.  The  assured,  who 
was  an  American  citizen,  effected  an  insurance  in 
England  on  his  share  in  certain  vessels,  in  which 
he  was  jointly  interested,  not  as  partner,  but  as 
part  owner,  with  a  French  subject.  After  effect- 
ing the  policy,  he  returned  to  France,  where  he  had 
previously  resided,  and  was  there  when  the  loss, 
which  was  occasioned  by  an  act  (an  embargo)  of 
the  French  government,  was  alleged  to  have  hap* 
pened. 

There  was  no  war  between  England  and  France, 
the  supposed  enemy's  country,  either  when  the 
policy  was  effected,  or  the  loss  happened  ;  and  al- 
though hostilities  had  broken  out  before  the  suit 
was  commenced,  the  plaintiff  had  then  returned  to 
England,  where  he  bad  afterwards  continued  to 
reside.  The  contract,  therefore,  was  not  an  insu- 
rance upon  enemy's  property,  in  any  sense  of  the 
term ;  it  was  valid,  when  made,  and  when  the  loss 
happened.  Nor  was  the  plaintiff  under  any  dis- 
ability to  sue  as  an  alien  enemy,  for  by  his  return 
to  England,  he  had  divested  himself  of  the  national 
character  that  his  previous  residence  in  France  had 
probably  impressed.  The  only  questions  in  the 
cause,  were — 1.  Whether  a  detention,  by  an  em- 


(a)  By  Mr.  (now  Lord)  Campbell,  (I  Camp,  76,  note.) 
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bargOy  was  a  sufficient  cause  of  abandonment! 
and,  2.  Whether  the  plaintiff  could  lawfully  insure 
against  the  acts  of  the  French  government,  to  which, 
from  his  domicile  he  owed  a  temporary  allegiance ! 
And  it  was  only  in  support  of  this  second  objection, 
that  the  defendaQt's  counsel  referred  to  the  plain- 
tiff's residence  in  France — not,  as  showing,  that  he 
was  himself  to  be  considered  as  itn  enemy,  and  the 
insurance,  on  that  ground,  invalid.  It  was  justly 
determined  by  the  court,  that  the  objections  relied 
on  were  insufficient  to  prevent  a  recovery  of  the 
loss ;  but  the  decision  neither  affirmed,  nor,  by 
possibility,  could  have  been  mei^nt  to  imply,  that  a 
neutral  merchant,  domiciled  in  an  enemy's  coun* 
try,  during  a  war,  retains  his  neutral  character ;  so 
that  an  insurance  upon  his  property,  made  in  the 
country  of  the  opposite  belligerent,  is  lawful  and 
valid. 

§  46.  It  is  not  merely  in  the  ships  of  the  edemy 
that  the  goods  of  an  enemy  are  liable  to  hostile 
seizure  and  confiscation.  They  are  equally  so 
when  found  on  board  a  neutral  ship  ;  for  although 
the  opposite  rule,  that  the  character  of  the  vessel 
shall  protect  the  cargo,  or,  as  it  is  briefly  expressed, 
that  ''  Free  ships  make  free  goods,"  has  been 
adopted  in  numerous  treaties,  there  is  no  pretence 
for  saying  that  it  has  ever  constituted  a  part  of  the 
general  law  of  nations.  On  the  contrary,  the  doc- 
trine that  subjects  to  capture  and  condemnation, 
as  prize  of  war,  the  goods  of  an  enemy,  in  neutral 
vessels,  is  sanctioned  by  the  constant  usage  of  the 
nations  of  Europe,  from  the  earliest  times,  and  is 
admitted  to  be  fully  established,  by  the  most  emi- 
nent writers  on  public  law. (a)     It  is,  therefore,  not 

(a)  Conaol  del  Mar.  c.  273.     Grodus  de  Jur.  B.  Si  P.  lib.  3,  c.  6, 
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to  be  denied,  that  England  was  fully  justified  in 
her  resistance  to  the  famous  coalition  of  the  north- 
ern powers  of  Europe,  who,  in  1780,  and  in  1801, 
endeavored,  by  their  compact  of  an  armed  neutrality, 
to  compel  her  adoption  of  the  rule,  that  a  neutral 
flag  shall  protect  the  cargo,  and,  in  effect,  exclude  ab- 
solutely thebelligerentrights  of  visitation  and  search. 
A  hostile  coalition,  for  such  a  purpose,  is  an  attempt 
to  change,  by  violence,  the  law  and  practice  of  ages. 
§  47.  But  the  transportation  of  the  goods  of  an 
enemy  by  a  neutral  vessel,  although  subjecting  the 
vessel  to  a  search  and  detention,  involves  no  viola- 
tion of  belligerent  rights  by  the  neutral  carrier.  It 
is  an  innocent  and  lawful  act.  The  vessel  is,  in- 
deed, not  only  subject,  to  a  detention  at  usea,  but 
may  be  carried  into  a  port  of  the  capturing  power, 
that  the  hostile  goods  may  be  there  unladen,  and  the 
necessary  steps  be  taken  for  their  condemnation ; 
but  she  is  not  liable  to  any  penalty  in  the  proper 
sense  of  the  term.  On  the  contrary,  as  a  general 
rule,  the  master  is  entitled  to  receive  his  full  freight 
for  the  transportation  of  the  goods,  from  the  captors ; 
a  delivery  to  them  being  considered  as  equivalent 
to  a  delivery  to  the  consignee. (a)  It  is  true,  that 
the  ordinance  of  Louis  XIV.  dooms  to  confiscation 
the  neutral  vessel,  as  well  as  the  hostile  goods  ;  but 
Yalin  confesses,  that  this  rigid  rule,  which  was  sub- 
sequently abandoned  by  France  herself,(&)  was  pe- 


{  e-26.)  Bynkerehoek,  Quaee..  Jur.  Pub. lib.  1,  c.  14.  Vattel,  lib.  3, 
ch.  7,  }  116.  Loccenius  De  Jure  Mar.  lib.  2,  c.  14,  {  12.  Azoni  de 
droit  Marit,  pt  2,  c.  3,  art  l^.    2  Wheat  International  Law,  160. 

(a)  The  Atlas,  (3  Rob.  304,  note.)  When  there  is  a  spoliation,  or 
suppression  of  papers,  by  the  master,  it  destroys  the  claim  to  freight  The 
owners,  ahhougfa  innocent,  are  affected  by  his  act  The  Rising  Siin» 
(a  Rob,  104.)    The  Emannel,  (1  Rob.  296.) 

(*)  In.  1744. 
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culiar  to  the  jurisprudence  of  France  and  Spain,  and 
that  the  usage  of  other  nations  had  always  been  to 
condemn  the  goods,  and  to  release  the  vessel.  In 
the  English  admiralty,  it  is  believed,  that  this  usage 
has  prevailed  without  interruption.(a) 

§  48.  Although  the  transportation  of  an  enemy's 
goods,  by  a  neutral  vessel,  implies  no  guilt,  and  in- 
duces no  forfeiture,  I  am  by  no  means  prepared  to 
affirm,  that  an  insurance,  upon  a  vessel  so  em- 
ployed, if  made  in  the  country  of  the  opposite  bel- 
ligerent, would  be  sustained  by  its  courts  as  a  law- 
ful and  valid  contract.  The  direct  question  seema 
never  to  have  arisen,  but,  upon  principle,  it  certain- 
ly appears  doubtful,  whether  a  contract,  having  a 
direct  tendency  to  assist  and  promote  the  commerce 
of  the  enemy,  and  by  greatly  multiplying  the  chances 
of  its  escape,  in  a  measure,  to  shield  it  from  the  pres- 
sure of  the  war,  would  not  be  declared  illegal,  as 
contrary  to  the  interests  of  the  nation,  and  the 
policy  of  the  state. (J)  This  reasoning,  however, 
if  applicable  to  the  vessel,  is  not  to  be  extended  to 
an  insurance  upon  the  goods  of  a  neutral  owner, 
transported  in  the  same  vessel  with  those  of  an 
enemy.  The  assured,  in  such  a  case,  ought  not  to 
be  affected  by  an  employment  of  the  ship,  that  he 
had  no  right  to  prevent,  and  of  which,  he  may  be 
fairly  presumed,  to  have  been  wholly  ignorant.  It 
has,  accordingly,  been  determined,  that  such  an 
insurance  is  not  only  valid,  as  an  indemnity  against 
the  general  perils  of  the  voyage,  but,  that  the  in- 
surer is  responsible  for  every  incidental  loss,  whe- 
ther partial  09  total,  that  may  result  to  the  goods 

(a)  2  Valin  Com.  Hv.  a,  tit.iz.,  Des  Prises,  Art.  9;  p.  S63,  263. 
(6)  But  see  the  opinion  of  Lord  EUenborongh,  in^  Barker  y.  Blakei^ 
Note  IV. 
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from  the  arrest  and  detention  of  the  vessel. (a) 
When,  by  these  means^  the  voyage,  as  to  the  goods, 
is  totally  lost,  there  is  a  right  to  abandon,  and,  in 
all  cases,  the  actual  expenses  are  recoverable,  as  a 
partial  loss.  This  decision  may  be  fairly  consider- 
ed as  establishing  the  general  principle,  that,  where 
there  is  no  illegality  in  the  voyage,  the  subject  in- 
sured, or  the  conduct  of  the  assured,  the  insurer  is 
bound  to  indemnify  him,  under  the  general  terms  of 
the  policy,  for  every  loss  that  proceeds  from  the  acts 
of  his  own  goveifiment,even  in  the  just  exercise  of  its 
belligerent  rights.  That  this  responsibility  exists 
in  all  cases,  where  the  capture  of  the  vessel  or  goods 
is  wholly  unlawful,  does  not  appear  on  any  occa- 
sion to  have  been  doubted,  and,  in  the  actual  deci- 
sion to  which  I  have  referred,  is  necessarily  as- 
sumed and  implied. 

§  49.  The  rule,  that  the  character  of  the  flag  is 
not  permitted  to  determine  the  character  and  fate 
of  the  cargo,  applies  as  well  to  the  ships  of  the 
enemy  as  to  those  of  a  neutral  power.  It  is  by 
virtue  of  the  rule,  thus  applied,  that  the  goods  of  a 
neutral,  in  an  enemy  ship,  when  the  right  of  pro- 
perty is  clearly  established,  are  not  involved  in  the 
fate  of  the  vessel,  but  are  rescued  from  confisca- 
tion and  restored  to  the  owner  ;(b)  yet,  for  reasons 

(a)  Barker  v.  Blakes,  (9  Easty  283.  Vide  Note  .IV.  Vieger  v.  Pree- 
cott,  (6  E$p,  186.) 

(b)  This  rule  is  aa  ancient  and  as  well  established,  as  that  in  relation  to 
enemy's  groods  in  a  neutral  ship,  and  rests  upon  l&e  same  authorities. 
The  captors  of  an  enemy  ship,  in  which  neutral  goods  are  found,  which 
are  restored,  are  not  entitled,  by  the  rule  of  the  English  admiralty,  to 
freight  from  the  owners,  unless  the  goods  are  carried  to  the  port  of  their 
original  destination,  or  to  a  port,  which,  it  is  certain,  the  owners,  under 
the  peculiar  circumstances,  would  have  selected.  The  Fortuna,  (4  Rob, 
378.)  The  Diana,  (6  Rob,  71-72.)  The  Consolato  Del  Mare,  (C. 
278,)  decides,  that  freight  is  to  be  paid  to  the  captors,  in  all  cases;  but  the 
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too  obvious  to  be  stated,  I  cannot  believe,  that 
neutral  goods,  which  are  to  be  transported  in  a  ship 
of  the  enemy,  would  be  deemed  a  legitimate  object 
of  insurance  in  the  country  of  the  opposite  bellige* 
rent.  In  the  absence  of  any  opposite  decision  or 
authority,  I  must  regard  this  as  one  of  the  cases  in 
which  the  contract  is  void,  although  the  property 
insured  is  not  liable  to  condemnation. 

§  50.  Upon  the  supposition,  however,  that  neu- 
tral goods,  in  an  enemy  vessel,  may  be  lawfully 
insured,  the  contract  is  only  valid  Vhen  the  goods 
are  accompanied  with  such  documents  as  shall 
clearly  evince  their  national  character,  since  the 
absence  of  these  is,  in  itself,  a  substantive  cause  of 
condemnation.  It  is  an  established  rule  of  the 
law  of  prize,  that  all  goods  found  in  an  enemy's 
ship,  are  presumed  to  be  enemy's  property  ;(a) 
and  this  presumption  is  only  repelled,  when  the 
accompanying  documents  are  sufficient  to  impress 
upon  the  property  a  distinct  neutral  character.  If 
these  are  insufficient,  further  proof  is  never  al- 
lowed, and  the  penalty  of  forfeiture  justly  attaches. 
It  has  been  truly  observed,  that  any  other  course 
would  subject  the  prize  tribunals  to  endless  impo* 
sitions  and  frauds,  and  enable  the  enemy,  thus  ob- 
taining the  benefit  of  further  proof,  to  evade,  by 
supplying  the  documentary  evidence,  the  just 
rights  of  the  captors.(i) 

§  51.  It  is  not  only  in  the  case  that  has  been 
stated,  that  the  absence  of  the  necessary  proof  of 


injiMtice  oi  this  role,  ohIms  confined  to  the  eaaes  above  stated,  has  been 
clearly  shown  by  Bynkerahoek,  (Qmes.  Jttr.  Pub,  Lie  13.) 

(a)  Res    in   hostiom  navibos,    pnMumantur   esse   hostium  donee 
contrariam  probetur.    Loccenivs,  lib.  9»  cap.  4,  n.  11. 

(b)  Th6  Flying  Fish,  (%  GaUis,  374-6^  S.  P.)    The  London  Packet, 
(1  Mason,  14.) 
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title  leads  to  the  condemnation  of  the  property 
captured.  It  is  the  dnty,  in  all  cases,  of  a  neutral 
claimant  to  establish  his  claim  by  positive  evidence; 
for  when  the  documents  that  accompany  the  ship 
or  goods  are  insufficient  to  show  affirmatively  their 
national  character,  until  the  contrary  is  proved,  it 
is  presumed  that  they  belong  to  the  enemy.  It  is 
only,  however,  when  the  character  of  the  ship  is 
certainly  hostile,  that  this  presumption  cannot  be 
refuted  by  additional  evidence.  In  other  cases,  a 
reasonable  time  for  the  production  of  further  proof 
is  allowed,  and  it  is  only  upon  the  failure  to  pro- 
duce  this  proof,  or  its  unsatisfactory  nature  when 
produced,  that  the  court  proceeds  to  a  condemna- 
tion, (a) 

The  concealment  or  destruction,  or,  as  it  is 
termed,  the  spoliation  of  papers,  relative  to  the 
title  of  the  property,  by  the  master  of  a  captured 
vessel,  or  other  agent  of  the  owners,  is  visited,  in 
many  cases,  with  the  penalty  of  forfeiture  ;  but  it 
is  to  the  last  division  of  our  subject  that  the  con- 
sideration of  these  cases  properly  belongs. 

§  52.  In  determining  the  question  of  enemies' 
property,  a  court  of  prize  looks  only  to  the  legal 
title  ;  and  when,  from  the  papers,  the  right  of  pro- 
perty in  a  captured  ship,  or  her  cargo,  appears  to 
be  vested  in  an  enemy,  no  equitable  or  secret  liens, 
either  in  favor  of  a  neutral  or  of  a  subject,  can  be 
made  the  foundation  of  a  claim,  to  defeat  or  vary 
the  rights  of  the  captors. 

A  ship,  originally  American,  but  which  bad  been 
sold  to  a  Spanish  merchant  daring  a  war  between 


(a)  The  reader  will  find,  in  a  note,  what  are  the  documents  usually  ne- 
cessary to  he  produced  as  evidence  of  title.    Vide  Note  V. 
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England  and  Spain,  was  captured  on  her  voyage, 
documented  as  a  Spanish  ship,  and  bearing  the 
flag  and  pass  of  Spain.     A  claim  was  interposed 
on  behalf  of  her  former  American  owner,  alleging 
that,  by  the  contract  of  sale,  he  had  retained  a  lien 
upon  the  vessel  for  the  purchase  money,  to  the  be- 
nefit of  which  he  was  still  entitled  ;  but  it  was  held, 
by  Sir  W.  Scott,  that  such  an  interest  could  not  be 
deemed  sufficient  to  support  a  claim  of  property  in 
a  court  of  prize.     It  is  upon  the  gross,  tangible  pro- 
perty that  captors  lay  their  hands,  and  the  out- 
standing claims  of  other  parties,  however  just  in 
themselves,  can  have  no  operation  upon  them.     If 
such  a  rule  did  not  exist,  it  would  be  quite  impos- 
sible  for  captors  to  know  upon  what  grounds  they 
were  proceeding  to  make  a  seizure.     The  fairest 
and  most  credible  documents,  declaring  the  pro- 
perty to  belong  to  the  enemy,  would  only  serve  to 
mislead  them,  if  such  documents  were  liable  to  be 
overruled  by  liens  which  could  not,  in  any  manner, 
come  to  their  knowledge.     It  would  be  equally  im- 
possible for  the  court,  which  is  to  decide  upon  the 
question,  to  admit  such  considerations.     The  doc- 
trine of  liens  depends,  very  much,  upon  the  particu- 
lar rules  of  jurisprudence  that  prevail  in  different 
countries ;  and  these  rules,  in  all  their  extent,  and 
in  all  the  diversity  of  their  application,  must  be 
perfectly  known  to  the  court,  to  enable  it  to  de- 
cide judicially  upon  the  claims  which  they  are  in- 
voked to  sustain.     A  court  of  prize,  from  necessity, 
therefore,  is  obliged  to  shut  the  door  against  such 
discussions,  and,  with  scarcely  any  exception,  to  de- 
cide on  the  simple  title  of  property. (a) 

(a)  The  Marianna,  (6  JR06.  24.)    The  PranciB,  Irving'a  Claim,  (8 
yaneh,  418.) 
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$  53.  The  only  exception  from  this  general  rule, 
seems  to  be  in  favor  of  a  lien,  that  is  immediately 
and  visibly  incunibent  upon  the  property,  and 
which,  consequently,  the  party,  claiming  its  benefit, 
has  the  means  of  enforcing.  Such  is  the  freight 
due  to  the  neutral  carrier  of  enemies*  property.  A 
captor,  who  takes  the  cargo  of  an  enemy  on  board 
the  ship  of  a  friend,  takes  it  liable  to  the  freight 
due  to  the  owner  of  the  ship,  because  the  owner  of 
the  ship  has  the  cargo  in  his  possession,  subject  to 
his  demand,  by  the  general  law,  independent  of 
any  contract.  By  that  law,  he  is  not  bound  to  part 
with  it,  except  upon  payment  of  his  freight. 
Having  the  possession,  be  requires  not  the  aid  of  a 
court,  but  may  detain  the  property,  and  satisfy  his 
claim  out  of  it,  by  his  own  authority.  The  lien  in 
this  case,  is  an  interest  directly  and  visibly  residing 
in  the  substance  of  the  thing  itself;  but  the  case  is 
widely  different,  when  the  lien,  which  is  made  the 
foundation  of  a  claim,  arises  solely  from  a  private 
contract  of  the  parties,  and  from  its  nature,  is  only 
capable  of  being  enforced  by  a  legal  process.  It 
would  be  dangerous  to  extend  the  same  favorable 
consideration  to  a  mere  right  of  action,  since,  it  is 
obvious,  that  claims  of  this  nature  may  be  so 
framed  that  the  courts  of  prize  could  never  be 
enabled  to  examine  them  with  effect,  and  collusion 
might  be  practiced,  to  a  great  extent,  without  the 
possibility  of  a  discovery.  The  captor  has  no  ac- 
cess to  the  original  private  understanding  of  the 
parties  in  framing  their  contracts  ;  no  means  of  as- 
certaining their  real  nature  and  object,  and  it  is, 
therefore,  unfit  that  he  should  be  afiected  by  them. 
Nor  is  this  doctrine  unequitable  in  itself,  or  partial 
in  its  application.    As  the  rights  of  capture  act 
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upon  hostile  property  without  regard  to  secret  neu- 
tral liens,  so  when  the  property  is  neutral,  it  is  pro- 
tected from  capture  without  regard  to  the  secret 
liens  of  an  enemy.  It  is  evident  too,  that  it  would 
be  almost  impossible  for  a  captor  to  discover  the 
existence  of  secret  liens  in  favor  of  an  enemy ;  hence 
were  such  liens  to  be  admitted  when  claimed  by  a 
neutral,  the  captor  would  be  subject  to  the  disad- 
vantage of  having  neutral  liens  set  up  to  defeat 
his  claims  upon  hostile  property,  whilst  he  could 
rarely,  if  ever,  entitle  himself  to  any  advantage 
from  hostile  liens  upon  neutral  property. 

Such,  substantially  was  the  reasoning  of  Sir 
William  Scott,  in  pronouncing  his  decision,  that  a 
British  subject,  the  holder  of  a  ^bottomry  bond, 
given  in  time  of  peace  for  the  repairs  of  the  vessel — 
a  contract  usually  regarded  by  the  court  with  pecu- 
liar attention  and  favor — could  not  be  allowed  to 
enforce  his  claim  against  the  captors,  although  the 
denial  of  the  remedy  was,  in  this  case,  the  total  loss 
of  the  debt. (a) 

§  54.  It  seems  a  just  deduction,  from  the  deci- 
sions on  this  question,  that  the  secret  lien  of  a  sub- 
ject or  neutral  upon  enemies'  property,  although 
not  an  immediate  subject  of  confiscation,  cannot 
be  regarded  as  a  legitimate  object  of  insurance. 

(a)  The  Tobago,  ( 6  Rob,  2 1 8.)  The  distinction  between  the  two  classes 
of  liens,  is  properly  expressed  in  the  language  of  the  civU  law ;  a  lien,  ac- 
companied with  possession — a'  visible  lien,  is  ttjus  in  re;  b,  lien  depending 
wholly  upon  contract,  tijus  ad  rem.  The  doctrine  of  the  English  admiral- 
ty is  admitted  and  followed  by  Mr.  J.  Story.  The  San  Jose  Indiano,  (2 
GaUiSy  284,)  and  most  explicitly  by  the  Supreme  Court  of  the  United 
States  in  the  Francis,  Irving's  claim,  (8  Cremch,  418.)  A  claim  for  a 
general  average  by  the  ship,  against  the  cargo,  stands  upon  the  same 
ground  as  the  freight ;  it  is  a  visible  lien,  9ijus  in  re;  but  a  similar  claim 
of  the  cargo,  against  the  ship,  is  never  allowed ;  although  notarising  from 
a  contract,  it  is  a  secret  lien,  capable  of  being  enforced  only  by  legal 
process.  The  Hoffiiung,  (6  Rob,  388,) 
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As  a  claim,  founded  upon  such  a  lien,  is  never  al- 
lowed in  a  court  of  prize,  the  interest  is,  in  truth, 
extinguished  by  the  condemnation  of  the  property, 
and  the  result  to  the  owner  is  precisely  the  same,  as  if 
its  extinguishment  were,  in  terms,  embraced  in  the 
judgment  of  the  court.  A  decree  of  the  whole  pro- 
perty to  the  captors,  is  a  virtual  confiscation  of  all 
the  interests  that  were  attached  to  it.  As  the  loss, 
therefore,  proceeds  directly  from  a  hostile  act  of 
his  own  government,  it  is  plainly  a  risk  that  the 
underwriter  is  not  permitted  to  assume. 

§  55.  To  close  this  division  of  our  subject,  it  re- 
mains only  to  state  the  cases  in  which,  as  excep- 
tions from  the  general  rule,  the  property  of  an  ene- 
my on  the  ocean,  is  exempt  from  capture. 

§  56.  A  vessel  employed  as  a  cartel — that  is,  in 
the  transportation  of  prisoners  of  war,  with  a  view 
to  their  exchange,  from  one  belligerent  country  to 
another — by  the  law  of  nations,  is  protected  from 
every  form  of  hostile  aggression,  during  her  pas- 
sage, both  going  and  returning,  (eundo  et  redeundOf) 
and  there  is  no  reason  to  doubt,  that  an  insurance 
upon  such  a  ship,  during  her  employment,  although 
made  in  the  country  of  the  opposite  belligerent, 
would  be  valid.(a) 

§  57.  The  sacred  and  inviolable  character  of  a 
cartel  ship,  arises  from  the  nature  of  the  service  in 
which  she  is  employed — its  inestimable  utility  to 
all  nations  engaged  in  war — but  the  preservation  of 
that  character  depends  upon  the  strict  observance, 
by  the  owner  and  master,  of  the  wise  restraints  that 
the  law  of  nations  has  imposed.    The  service  in 


(a)  The  Daifjie,  (3  Rob.  139,)     U  Gloria,  (6  Rob.  192.)    The  Mmjj, 
(ibid.  200.) 
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which  she  b  engaged,  is  so  highly  important  to  the 
interests  of  hnmanitj,  that  it  is  pecnliarlj  incuoH 
bent  on  the  parties,  to  be  careful  to  conduct  it  in 
such  a  manner,  as  that  it  shall  not  become  a  sub- 
ject of  distrust  and  jealousy  to  the  two  belligerent 
powers*  The  interruption  of  the  exchange  of  pri- 
soners, to  which  the  misconduct  of  the  parties  might 
lead,  would  be  justly  regarded  as  a  public  calamity. 
It  would  be  a  fearful  addition  to  the  usual  and  inevi- 
table distresses  of  war.  Hence,  this  w^ecies  of  na- 
vigation requires,  more  than  any  other,  to  be  scru- 
pulously watched ;  nor  is  there  any  way,  by  which 
the  necessary  purity  of  conduct  can  be  maintained, 
but  by  considering  the  owner  as  answerable  for  the 
due  execution  of  the  service,  on  which  the  vessel  is 
employed.  Cartel  ships  are  under  a  double  obliga- 
tion not  to  engage  in  trade.  The  obligation  exists 
in  respect  to  both  the  belligerent  powers,  for  botli 
governments  are  equally  bound  not  to  permit  this 
mode  of  intercourse  to  be  abused  to  the  purposes 
of  a  clandestine  commerce,  and  an  illicit  gain. 
'Every  species  of  trade  is,  therefore,  held  to  be 
strictly  prohibited ;  nor,  without  the  consent  of  botli 
governments,  are  vessels,  engaged  in  this  service, 
permitted  to  take  on  board  any  goods  whatever. 
When  this  prohibition  is  violated,  the  cartel-ship 
forfeits  all  her  privileges,  and  becomes  instantly 
liable  to  confiscation,  not  only  in  the  prize  courts 
of  the  enemy,  but  in  those  of  the  country  to  which 
she  belongs.(a) 

§  58.  The  immunity  from  capture,  in  the  case 
that  has  been  stated,  proceeds  wholly  from  the  law 
of  nations  ;  but  the  same  protection  may  be  exten- 

(a)  The  VenoB,  (4  Rob.  366.)    The  Caioliiia,  (6  RA.  836.) 
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ded  in  other  cases,  by  the  will  of  the  sovereign 
power  in  the  nation,  to  which  the  right  of  capture 
belongs.  That  branch  of  the  government,  to 
which,  from  the  form  of  its  constitntion,  the  power 
of  declaring  war  is  entrusted,  has  an  undoubted 
right  to  regulate  and  modify,  in  its  discretion,  the 
hostilities  that  it  sanctions,  and  may  forego,  wholly 
or  partially,  the  exercise  of  its  belligerent  rights, 
in  relation  to  any  community  or  individuals,  liable 
to  be  affected  by  their  operation.  This  power  of 
relaxing  the  laws  of  war,  may  be  exercised  by  a  ge- 
neral ordinance,  by  instructions  to  armed  vessels, 
or  by  a  special  protection  or  authority  granted  to 
individuals  ;  and  in  whatever  form  the  wilt  of  the 
government  is  expressed,  alt  the  courts  sitting  un- 
der its  authority,  the  courts  of  prize,  as  well  as 
those  of  common  law,  are  bound  to  respect  and 
obey  it. 

§  59.  The  most  usual  form,  in  which  the  will  of 
the  government,  that  the  property  of  an  enemy  shall 
be  exempt  from  capture,  is  conveyed,  is  that  of  a 
license  to  a  particular  individual,  or  individuals,  to 
transport  certain  goods,  or  engage  in  a  specified 
trade.  Such  licenses  are  frequently  granted,  not 
only  for  the  protection  of  an  enemy,  but  to  autho- 
rize subjects  in  trading  with  the  enemy,  and  the 
cases  relative  to  their  legal  construction  and  efiect, 
are  numerous,  both  in  the  reports  of  the  admiralty, 
and  of  the  courts  of  common  law.  As  the  princi- 
ples and  rules,  however,  to  be  extracted  from  these 
decisions,  are  equally  applicable  to  both  forms  of 
the  license,  I  shall  defer  the  consideration  of  the 
subject,  that  the  whole  may  be  treated  in  connexion, 
and  be  embraced  in  one  view.  It  is  proper,  though 
scarcely  necessary  to  add,  that,  where  a  voyage  or 
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p.  610,  i  20.    In  MeConnell  v.  Hector,  (3  Bos.  ^  Pull. 
113,)  the  question  was,  whether  a  commissioD  of  bankrupicy 
could  be  sustained,  that  was  founded  on  the  petition  of  a 
party,  who  stated  that  the  debt  was  due  to  himself  and 
his  partners,  who  were  British  subjects ;  but,  who  at  the 
time  were  residing  and  carrying  on  trade  at  Flushing,  a  port 
belonging  to  the  enemies  of  Great  Britain.    The  court  were 
of  opinion   that  those  partners  were  to   be  considered  as 
alien  enemies,  and  consequently,  that  as  no  action  for  the 
debt  could  be   maintained  in  their  name,   a   petition,    of 
which  the  object  was  the  recovery  of  the  debt,  by  means 
of  a  commission  of  bankruptcy,  was  just  as  illegal,  and 
the  commission,  therefore^  void.     Lord  Alvanley,  Ch.   J., 
delivered  the  following  opinion: — "Most  certainly,  every 
natural  born  subject  of  England  has  a  right  to  the  King's 
protection,  so  long  as  he  entitles  himself  to  it  by  his  con- 
duct ;  but  if  he  live  in  an  enemy's  country,  he  forfeits  that 
right    Though   these   persons  may  not  have  done  that 
which  would  amount  to  treason  ;  yet  there  is  an  hostile  ad- 
herence, and  a  commercial  adherence ;  and  I  do  not  wish  to 
hear  it  argued  that  a  person  who  lives  and  ciarries  on  trade 
under  the  protection  and  for  the  benefit  of  an  hostile  state^ 
and  who  is  so  far  a  merchant  settled  in  that  state  that 
his  goods  would  be  liable  to  confiscation  in  a  court  of  prize, 
is  yet  to  be  considered  as  entitled  to  sue  as  an  English 
subject  in  an  English  court  of  justice.    The  question  is^ 
whether  a  man  who  resides  under  the  allegiance  and  pro^ 
taction  of  an  hostile  state  for  all  commercial  purposes,  is  not 
to  be  considered  to  all  civil  purposes,  as  much  an  alien 
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enemy  as  if  he  were  bom  there  ?  If  we  were  to  hold  that 
he  was  not,  we  must  contradict  all  the  modem  authorities 
upon  this  subject.  That  an  Englishman,  from  whom  France 
derives  all  the  benefit  which  can  be  derived  from  a  natural 
bom  subject  of  France,  should  be  entitled  to  more  rights 
than  a  native  Frenchman,  would  be  a  monstrous  proposition. 
While  the  Englishman  resides  in  the  hostile  country,  he 
is  a  subject  of  that  country,  and  it  has  been  held  that  he 
is  entitled  to  all  the  privileges  of  a  neutral  country  while 
resident  in  a  neutral  country."  Rooke,  J.,  said, — "The 
reason  of  the  disability  of  a  person  residing  in  an  enemy's 
country,  is,  that  the  fmits  of  the  action  may  not  be  remit- 
ted to  an  hostile  country,  and  so  furnish  resources  against 
this  country.  For  that  purpose,  the  case  of  an  Englishman 
residing  abroad  does  not  differ  from  that  of  any  other  person. 
1  am  of  opinion,  therefore,  that  the  petitioning  creditor  could 
not  have  maintained  an  action  in  this  country  for  that  debt, 
which  is  the  foundation  of  the  commission,and  consequently 
that  the  commission  cannot  be  supported." 


Note  II. 

P.  616,  { 27.  In  the  case  of  the  Indian  Chiefs  Mr.  Johnson, 
one  of  the  claimants,  was  an  American  citizen  in  his  native 
character;  but  had  resided,  and  was  engaged  in  trade  in 
England,  and  was  still  living  there  when  the  ship  which 
he  claimed  as  owner,  and  which  was  seized  as  engs^ed  in  a 
trade  with  the  enemy,  commenced  her  voyage.  Sir  William 
Scott  said  he  had  no  doubt,  that  Mr.  Johnson  was  to  be  con- 
sidered a  British  merchant  at  the  time  of  the  sailing  of  the 
vessel,  and  added,  ''  nor  can  there  be  any  doubt  that  if  Mr. 
Johnson  had  continued  where  he  was  at  the  time  of  sailing, 
if  he  had  remained  resident  in  England,  it  must  be  con- 
sidered a  British  transaction,  and  therefore  a  criminal  trans- 
action, on  the  common  principle  that  it  fs  illegal  in  any 
person  owning  an  allegiance,  though  temporary,  to  trade  with 
the  public  enemy."  But  as  it  was  clearly  proved  that  before 
the  seizure  Mr.  Johnson  had  left  England  for  the  United 
States,  and  with  the  bond  fide  intention  of  resuming  his 
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native    character,  his  claim   was  allowed,  and  the  ship 
restored.    (3  Rob.  18,  19,  20,  21.) 

In  the  case  of  the  EtruscOy  decided  by  the  Lords  of  Ap- 
peal in  1798,  the  claimant  was  a  Swiss  by  birth,  but  had 
been  impressed  with  a  French  hostile  character,  by  trading 
under  the  protection  of  a  French  factory  in  China,  and  such 
was  his  character  when  the  goods  were  shipped ;  but  he 
had  fortunately  quitted  China  before  the  capture,  and  upon 
this  ground  a  restoration  was  decreed. 


Note  ID. 

P.  521,  i  34.  Vattel,  (liv.  1,  ch.  19,  i  220—223,)  while  he 
asserts  the  general  right  of  a  subject  to  transfer  his  alle- 
giance, explicitly  denies  that  the  right  can  be  justly  exer- 
cised during  a  war  in  which  his  country  is  involved.  His 
desertion  of  his  country,  at  such  a  time,  he  considers  as  an 
act  of  positive  criminality. 

Bynkershoek,  who  asserts  the  right  of  expatriation  in  the 
broadest  sense  of  the  term,  yet  seems  to  confine  its  exercise 
to  a  time  of  peace.  It  must,  however,  be  admitted  that  his 
language  is  by  no  means  so  explicit  as  that  of  Yattel. 
{Bynker.  Q.  /.  P.  ^  P.,  lib.  1,  ch.  22.)  Vattel  is  fully 
supported  by  Grotius  and  Pufiendorf  in  the  passages  to 
which  the  text  refers. 

The  right  of  a  citizen  to  expatriate  himself,  that  is,  to 
divest  himself  permanently  of  his  native  allegiance,  by 
emigrating  to  a  foreign  country,  has  several  times  been  a 
subject  of  discussion  in  the  Supreme  Court  of  the  United 
States  ;  but  neither  the  existence  of  the  right,  nor  the 
limitations  to  which,  upon  the  supposition  that  it  exists,  it 
is  properly  subject,  have  yet  been  authoritatively  settled. 

In  the  early  case  of  Talbot  v.  Janson,  (3  Dallas,  162-3,) 
Iredell,  J.,  admits  the  general  right  of  an  American  citi- 
zen to  change  his  residence  and  allegiance ;  but  denies  that 
the  right  can  be  justly  considered  as  inalienable  and  un- 
limited ;  on  the  contrary,  he  distinctly  asserts  that  a  man 
cannot  expatriate  himself  in  time  of  war,  without  the  con- 
sent of  the  legislative  power.    In  this  case  it  was  evidently 
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the  opinion  of  all  the  judges,  and  may,  therefore,  be  pro- 
perly regarded  as  the  jodgmeat  of  the  court,  thai  eTcm  a 
neutral  aubject  eaanot  expatriate  himself  for  the  pmrpoae  of 
engaging  in  the  military  aerrioe  of  a  bellif^erent  power, 
and  in  the  long  subsequent  case  of  the  Samtissima  7K- 
nidadf  (7  Wheat.  264,)  the  same  doctrine  was  explicitly 
maintained.  In  the  latter  case,  Ch.  J.  Marshall,  in  deliFcr- 
ing  the  judgment  €(  the  court,  held  this  language : — "  As- 
suming, for  the  purpose  of  argument,  that  an  American 
citizen  may,  independently  of  a  legislatiye  act  to  this  efict, 
throw  off  his  own  allegiance  to  his  native  country,  as  to 
which  we  give  no  opinion,  it  is  perfectly  clear  that  this 
cannot  be  done  without  a  bond  fide  change  of  domicil.  It 
can  never  be  asserted,  as  a  cover  for  fraud,  or  as  a  justifica- 
tion for  the  commission  of  a  crime  against  his  country,  or  for 
a  violation  of  its  laws,  when  this  appears  to  be  the  intention 
of  the  act."  If  it  be  a  crime  in  a  citizen  to  desert  his  country 
in  a  time  of  war,  this  language  goes  the  full  length  of  the 
doctrine  asserted  in  the  text. 

In  the  case  of  the  Dos  Hermat^os,  (2  Wheat.  76,)  which 
arose  during  the  last  war  between  Great  Britain  and  the 
United  States,  the  propriety  of  a  condenmation  depended 
solely  on  the  question  of  the  domicil  at  the  neutral  port 
of  Carthagena,  of  the  claimant,  Mr.  Green,  a  native  citizen, 
who,  it  appeared  in  evidence,  had  during  the  war  returned  to 
the  United  States,  and  had  become  the  owner  of  a  privateer 
at  New-Orleans.  In  reference  to  these  facts,  Mr.  J.  Story,  in 
delivering  the  judgment  of  the  court,  observed : — *^  In  respect 
to  the  domicil  of  Mr.  Green,  there  is  certainly  much  reason 
to  doubt  if  it  would  be  sufficient  to  protect  him  even  if 
he  could  show  himself  at  the  time  of  the  capture  a  citizen 
of  Carthagena.  For,  if  upon  his  return  to  New-Orleans, 
after  the  war,  he  acquired  a  domicil  there,  (of  which  the 
circimistance  of  his  becoming  the  owner  of  a  privateer  at 
that  port  affords  a  strong  presumption,)  he  became  a  redin- 
tegrated American  citizen,  and  he  could  not  by  an  emigra- 
tion afterwards,  ^^an/e  belloj  acquire  a  neutral  character, 
so  as  to  separate  himself  from  that  of  his  native  country.** 
(2  Wheat,  p.  98.) 

Chancellor  Kent,  (1  Com.,  5th  ed.  76,)  evidently  refers  to 
this  case  as  an  express  decision,  and  although  the  judgment 
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of  the  court  did  not  exactly  turn  on  this  point,  yet,  as  the 
opinion  of  Mr.  J.  Story  was  delivered  in  behalf  of  all  the 
judges,  it  carries  with  it  the  weight  of  their  united  authority, 
and  is,  therefore,  equivalent  to  a  decision. 

In  the  cases  of  Duguet  v.  Rkinelander^  (I  Johns,  Car 
ses,  360,)  and  of  Jackson  v.  N.  Y.  Ins.  Co.^  (2  Johns. 
Casesj  191,)  the  principle,  that  no  individual,  either  in  re- 
gard to  his  own  country,  or  its  enemies,  can  expatriate 
himself,  in  a  time  of  war,  so  as  to  destroy  the'  relation  in 
which  he  stood  at  the  commencement  of  hostilities,  was 
adopted  by  the  Supreme  Court  of  New- York  as  the  basis  of 
their  judgment  iu  favor  of  the  underwriters.  In  the  first 
of  these  cases  the  property  insured  had  been  condemned,  on 
the  same  ground,  in  the  British  Vice  Admiralty  Court  at 
New-Providence,  and  this  condemnation  is  at  least  presump- 
tive evidence  that  such  is  the  established  doctrine  of  the 
Admiralty  in  England. 

The  judgment  of  the  Supreme  Court  in  Duguet  v. 
Rhinelander^  was  afterwards  reversed  by  the  Court  of  Er* 
rors,  (2  Johns.  CaseSj  476.  S.  C.  1  Caines*  Cases  in  Error^ 
XXX.)  upon  the  ground  that  there  is  no  such  principle  in  the 
law  of  nations  as  had  been  asserted ;  but  tliat  the  right  of 
emigration,  unless  restrained  by  some  positive  act  of  the 
government,  exists  as  fully  in  time  of  war  as  of  peace. 
But  this  decision  of  the  Court  of  Errors,-  if  repugnant  to  the 
law  of  nations,  or  to  the  authority  of  the  federal  courts,  for 
reasons  already  given,  {Sup.j  Lee.  lY.,  Note  III.,  p.  479,)  is 
not  evidence  of  the  existing  law  even  of  New- York. 


Note  IT. 

P.  630,  §  48.  BcirJeer  v.  Blakes,  {9  East.  283.)  The  in- 
surance in  this  case  was  on  a  quantity  of  oil  on  board  an 
American  ship  on  a  Voyage  from  New- York  to  Havana.  The 
assured  was  an  American  citizen,  resident  in  the  tfnited  States. 
The  ship,  in  the  course  of  the  voyage,  was  captured  by  a 
British  privateer,  and  carried  into  the  port  of  Bristol.  The 
ship  and  cargo  were  libelled  by  the  ca^ors  in  the  court  of  ad- 
miralty ;  but  a  small  portion  only  of  the  cargo  was  condemned 
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as  enemies'  property,  the  ship  and  the  oil  being  restored  as 
neutral.  The  plaintiff,  however,  by  the  sentence  of  the 
Court  of  Admiralty,  was  subjected  to  the  loss  of  freight  and 
of  expenses,  and  the  detention  of  the  ship  occasioned,  in 
the  result,  a  total  loss  of  the  voyage,  as  to  the  oil,  which, 
by  agreement  of  the  parties,  and  without  prejudice  to  tlieir 
rights,  was  sold  in  England,  and  produced  a  sum  much  be^ 
low  the  prime  cost.  The  plaintiff  claimed  the  whole  of  his 
actual  loss ;  but,  it  was  admitted,  was  not  entitled  to  recover 
that  portion  of  it  which  arose  from  the  sale  of  the  oil,  unless 
he  had  abandoned  as  for  a  total  loss  in  due  season.  The 
court  decided,  that  the  loss  sustained,  was,  in  its  nature,  tO' 
tal ;  but  that  the  assured  was  precluded  from  its  recovery, 
as  such,  by  his  failure  in  giving  notice  of  an  abandonment, 
within  that  reasonable  time,  which  the  law  requires.  The 
judgment  of  the  court  was,  therefore,  limited  to  the  average 
loss,  which  the  plaintiff  had  sustained,  of  the  freight  and 
expenses  adjudged  by  the  Court  of  Admiralty.  On  the  ge- 
neral question  of  the  right  of  the  assured  to  recover.  Lord 
EUenborough,  in  delivering  the  judgment  of  the  court,  made 
these  observations.  "The  defendant  contends,  that  the 
plaintiff  cannot,  by  law,  recover  at  all,  even  to  the  extent  of 
the  average  loss  of  his  freight  and  expenses  under  this  poli- 
cy ;  and  that  to  allow  of  such  a  recovery  would  be  to  allow 
of  an  indemnity  being  afforded,  through  the  medium  of  a 
British  insurance,  to  neutrals,  acting  in  contravention  of  the 
interests  and  policy  of  Great  Britain,  in  the  carrying  of  the 
goods  of  its  enemies.  That,  in  so  doing,  the  neutral  had, 
in  effect,  violated  the  duties  of  his  neutrality,  and  assumed 
a  hostile  character  in  respect  to  this  country.  But  it  does 
not  appear  to  us  that  this  general  objection  to  the  plaintiff's 
right  to  recover,  is  well  founded.  The  American  was  at 
liberty  to  pursue  his  commerce  with  France,  and  to  be  the 
carrier  of  goods  for  French  subjects  ;  at  the  risk,  indeed,  of 
having  his  voyage  interrupted  by  the  goods  being  seized ; 
or  of  the  vessel  itself,  on  board  of  which  they  were,  being 
detained,  or  brought  into  British  ports,  for  the  purpose  of 
search  ;  but  the  mere  act  of  carrying  such  enemies'  goods 
on  board  his  vessel  constituted  no  violation  of  neutrality  on 
the  part  of  the  American ;  nor  did  the  arrest  and  detention 
of  his  vessel,  for  the  purpose  of  search,  and  eventual  con- 
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demnatioii  of  the  goods,  which  might  be  found  on  board  be- 
longing to  the  enemy,  form  any  breach  of  our  duty,  towards 
the  American.  The  indemnity  sought  under  the  policy,  in 
this  case,  is  not  an  indemnity  to  an  enemy,  or  to  a  neutral 
forfeiting  his  neutrality  by  an  act,  hostilely  done  by  him 
against  the  interests  of  Great  Britain ;  but  an  indemnity  to  a 
neutral,  as  such,  against  the  consequences  of  an  act  inno- 
cently and  allowably  done  by  him  in  the  exercise  of  his  own 
neutral  rights ;  and  as  innocently  and  allowably,  to  a  cer- 
tain degree,  controlled  and  interrupted,  on  our  part,  in  the 
exercise  of  our  rights,  as  belligerents,  against  enemies'  pro- 
perty found  on  board  the  ship  of  a  neutral.  These  rights, 
though  they  are,  in  a  degree,  adverse  to  each  other,  do  not, 
therefore,  in  the  exercise  of  them,  necessarily  place  either 
party  in  the  situation  of  an  enemy  to  the  other.  The  vari- 
ous competitions  for  commercial  advantage  and  superiority, 
which  take  place,  between  different  nations ;  their  mutual 
exclusions  of  each  other,  by  their  respective  municipal  regu- 
lations, are  so  many  acts  of  adverse  policy  and  conflicting 
rights,  exercised  towards  each  other ;  but  they  occur,  with- 
out producing  any  breach  of  national  amity.  And  it  has  ne- 
ver yet,  in  any  instance  that  I  am  aware  of,  been  held  a 
breach  of  implied  duty,  in  the  subjects  of  either  state,  to 
lend  their  assistance,  by  insurance  or  otherwise,  to  such  ri- 
val or  exclusive  commerce  or  interests  of  the  other.  Cases 
of  express  public  prohibition,  and  that  degree  of  assistance 
to  enemies  which  constitutes  a  society  in  war  against  any 
particular  state,  fall,  of  course,  under  a  different  considera- 
tion, and  are  necessarily  to  be  understood  as  iiiterdi(ited  sub- 
jects of  insurance  in  every  country  to  which  this  species  of 
contract  is  known.  The  voyage  and  commerce,  therefore, 
in  the  course  of  which  the  vessel  carrying  the  goods  insured 
was,  in  this  case,  engaged,  not  being  either  of  a  hostile  de- 
scription, nor  in  any  other  way,  expressly  or  impliedly  for- 
bidden by  the  law  or  policy  of  this  country,  the  general  ob- 
jection to  the  plaintiff's  recovering  at  all  under  this  policy 
of  assurance,  falls  to  the  ground." 

It  is  not  to  be  denied  that  the  language  of  Lord  Ellen- 
borough  in  this  opinion,  understood  in  its  literal  extent, 
would  sustain  the  validity  of  an  insurance  upon  a  neutral 
ship  employed  in  the  transportation  of  enemies'  goods ;  but 
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as  the  question  was  not  raised  by  the  case,  nor  brought 
directly  under  the  consideration  of  the  court,  it  cannot  be 
said  to  have  been  decided. 

In  the  case  of  Visger  y.  Prescott,  it  was  held  by  Lord 
Ellenborough  that  the  underwriter  was  answerable  even  for 
a  total  loss  on  neutral  goods,  resulting  from  a  British  cap- 
ture, although  the  court  of  prize,  in  directing  the  restora- 
tion of  their  proceeds,  had  determined  that  there  was  a 
just  cause  of  seizure.    (6  Espin.  184.) 


Note  Y. 

P.  635,  §  61.  It  is  stated  by  Mr.  Wheaton  that  in  addition 
to  the  certificate  of  registry,  which  is  the  proof  nattirally  to 
be  looked  for  of  the  national  character  of  the  ship,  the  fol- 
lowing proofs  of  property  in  vessel  and  cargo  are  usually 
required : — 

"  1st.  The  Passport,  or  Sea  Letter.  This  is  a  permission 
from  the  neutral  state  to  the  master  of  the  vessel  to  proceed 
on  the  intended  voyage,  and  usually  contains  his  name  and 
residence,  the  name,  description,  and  destination  of  the 
vessel,  with  such  other  matter  as  the  local  law  and  practice 
require.  According  to  those  treaties  which  determine  the 
character  of  the  goods  by  that  of  the  vessel  on  board  of 
which  they  are  laden,  and  consequently  that  free  ships 
shall  make  free  goods ;  this  is  the  only  document  or  proof 
of  property  required.  So  also  by  the  treaties  between  dif- 
ferent maritime  nations,  and  Tutkey  and  the  Barbary  pow- 
ers, it  is  stipulated  that  the  production  of  a  pass  from  the 
government  whose  flag  the  vessel  bears,  shall  be  conclusive 
evidence  of  the  property,  and  shall  exempt  the  vessel  and 
cargo  from  further  search  and  detention. 

''2d.  The  Muster  Roll,  or  Role  dP Equipage,  contains 
the  names,  ages,  quality,  and  national  character  of  every 
person  of  the  ship's  company. 

"3d.  The  Charter  Party;  if  the  vessel  has  been  let  to 
hire. 

''4th.  The  Bills  of  Lading,  by  which  the  master  acknow- 
tedget  the  receipt  of  the  goods  specified  thereini  and  pro- 
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mises  to  deliver  them  to  the  consignee  or  his  order.  Of 
these,  there  are  usually  several  duplicates  ;  of  which,  one 
is  delivered  to  the  master,  one  retained  by  the  shipper  of 
the  goods,  and  one  sent  to  the  consignees. 

^*  5th.  The  Invoices,  which  contain  the  particulars  and 
prices  of  each  parcel  of  the  goods,  with  a  statement  of  the 
charges  thereon,  which  are  usually  transmitted  from  the 
shipper  to  the  consignees. 

"  6lh.  The  Log-book,  or  Ship's  Journal,  which  contains 
an  accurate  account  of  the  vessel's  course,  with  a  short  his- 
tory of  the  occurrences  during  the  voyage. 

''As  the  whole  of  these  papers  may  be  fabricated,  their 
presence  does  not  necessarily  imply  a  fair  case ;  neither 
does  the  absence  of  any  of  them  furnish  a  conclusive 
ground  of  condemnation,  as  has  been  most  unjustly  provided 
by  the  ordinances  of  certain  belligerent  powers.  As  they 
furnish  presumptitre  evidence  only  of  the  property  in  the 
vessel,  and  cargo  belonging  to  those  to  whom  it  purports  to 
belong ;  so,  on  the  other  hand,  their  absence  affords  only  pre- 
sumptive evidence  of  the  existence  of  enemy  interests,  which 
may  be  rebutted  by  other  proof  of  a  positive  nature,  accounting 
for  the  want  of  them,  and  supplying  their  place,  according 
to  the  circumstances  of  each  particular  case."  (  Wheat,  on 
Cap.  p.  65,  66.) 
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not  arise  from  the  nature  of  the  traffic,  without  regard  to  the  residence  of  the 
pi^y— .^  22.  Subject  domiciled  in  a  neutral  country,  may  trade  with  the  enemy 
under  certain  roslriciions—^  23.  Property  of  hubjecL<<  of  an  ally  engaged  in  a 
trade  with  the  common  enemy,  liable  to  confiscation—^  21.  Doubtful  whether  a 
confederate  power  can  permit  its  own  subjects  to  trade  with  the  common  enemy, 
without  the  consent  of  iU  allies—^  25.  Ship  and  goods  may  be  liable  to  capture 
when  the  intercoune  does  not  involve  a  trading—^  26.  Case  in  illustration— The 
VOL.  I.  70 
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Friandfchaf— ^  27.  The  acceptance  and  use  of  a  license  from  the  enemy,  it  ia 
seuled,  in  the  United  States,  is  a  jost  cause  of  condemnation—^  88.  Grounds  of 
the  decision,  as  stated  by  Mr.  J.  Story— ^  29.  Same  subject—^  30.  No  defence 
that  trading  under  the  license  not  completed—^  31.  Rule  applies  even  where  the 
trade,  under  the  license,  is  not  subservient  to  the  interesta  of  the  enemy— ^  32.  De- 
cmions  in  New-York  and  Massachusetts—^  33.  The  illegality  of  the  trade  depends, 
in  some  cases,  on  the  nutjffpitl  character  of  the  port  of  destinalkm— ^  34.  A  revolted 
territory  is  considered  as  belonging  to  the  enemy,  until  its  independence  is  ac- 
Kiiuwiodged  by  the  government — ^  35.  Commencement  of  hostilities—^  36.  Ter- 
minntion  of  hostilities—^  37.  Construction  and  effect  of  licenses— difficulty  in 
stating  the  result  of  the  decisions—^  38.  Validity  of  a  license— 4  39.  Oinditiona 
necessary  to  give  effect  to  a  valid  license — %  40.  Enumeration  of  circumsUncea 
in  respect  t«  which,  intentions  of  grantor  must  be  ibllowed- ^  41.  Use  of  license 
cMXiflned  to  persons,  to  whom  it  was  meant  to  be  granted — ^  42.  Exception  from 
this  rule,  created  by  terms  or  nature  of  license—^  43.  Grantee  must  be  truly  de- 
scribed—^ 44.  When  necessary  to  be  proved  that  grantee  is  the  owner  of  the 
goods  licensed—^  45.  Whether  a  general  license  will  cover  the  property  of 
alien  enemies—^  46.  License  to  an  alien  enemy  removes  all  his  personal  disabi- 
lities—^ 17.  Goods,  not  corresponding  with  license,  liable  to  condemnation— 
%  48.  Good.*,  not  delivered  at  port  of  destination,  protected  on  their  return — 
^  49.  Vessel  licensed  to  proceed  in  ballast,  must  not  take  on  board  any  cargo  how- 
ever small- ^>  jO.  Protection  of  a  license  may  be  extended,  in  case  of  necesaity, 
to  a  second  cargo— ^  51.  Excuse  that  goods,  not  covered  by  license,  were  put  on 
board  by  force,  never  allowed—^  52.  License  for  goods  extends,  by  construction, 
to  vehicle  of  trans|K>rtation— ^  .'>3.  In  what  cases  character  of  the  ship  mnat 
correspond  with  the  license—^  54.  Exclusion  of  enemy*s  flag,  exdnsioii  of  hge- 
tile  ownerKhip— ^  55.  General  license  must  he  connected  with  the  particular 
ship  claiming  its  protection—^  56.  Directions  of  license,  as  to  course  of  voy- 
age, &c.,  must  be  followed— ^  57.  When  license  protects  a  voyage  by  implica- 
tion—^ 58.  Limitation  of  time— when  material—^  59.  Limitation  of  time,  in  a 
lirense  to  export,  is  always  strictly  conHimed— ^  60.  Other  conditlona,  contained 
in  a  license,  subject  to  some  rule — ^  61.  License  violated  by  a  fraudulent  appli- 
cation— ^  G2.  License  has  no  retrospective  operation. 


Of  the  liability  to  capture  of  the  property  of  the 
subjects  of  the  belligerent  state,  and  of  its  allies.  ' 

§  1.  The  property  of  a  subject  is,  in  all  cases, 
liable  to  confiscation  in  a  court  of  prize,  when  it  is 
found  engaged  in  an  unlawful  trade  or  intercourse^ 
with  the  ports,  territories,  or  subjects  of  the  public 
enemy ;  and  the  property  of  a  subject  of  a  state 
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allied  in  the  war,  is  liable,  under  the  like  circum- 
stances, to  the  same  penalty. 

It  may  now  be  stated,  as  a  fundamental  proposi- 
tion, that  in  war,  all  intercourse  between  the  sub- 
jects and  citizens  of  the  belligerent  countries,  is  il- 
legal, unless  sanctioned  by  the  authority  of  the 
government,  or  in  the  mere  exercise  of  the  rights 
of  humanity.     The  interdiction  is  not  limited  to  a 
commercial  intercourse,  although  such  is  the  form 
in  which  the  proposition  is  laid  down  by  many  of 
the  elementary  writers,  and,  in  some  cases,  by  the 
judges.     It  extends  to  every  species  of  communi- 
cation, direct  or  indirect ;  and  considering  the  ques- 
tion upon  principle  alone,  although  the  authorities 
are  full  and  decisive,  this  general  prohibition  seems 
a  necessary  result  of  a  state  of  war.     A  war  places 
every  subject  or  citizen  in  hostility  to  the  adverse 
party.     Each  individual  is  bound  by  his  personal 
efforts  to  assist  his  own  government,  and  to  coun- 
teract the  measures  of  the  enemy.     Hence,  every 
mode  of  intercourse  with  the  public  enemy,  whe- 
ther by  personal  communication,  correspondence, 
or  otherwise,  that  can  possibly  tend  to  relieve  him 
from  the  pressure  of  hostilities,  or  aid  him  in  the 
prosecution  of  the  war,  is  a  violation  of  duty,  and 
is  strictly  interdicted.     The  interdiction  of  a  tra- 
ding with  the  enemy  is  not  founded  on  any  peculiar 
criminality,  in  the  intentions  of  the  party,  or  on  the 
direct  loss,  or  injury  that  must  certainly  result  to 
the  state.     It  springs  from  a  more  enlarged  policy. 
It  looks  to  the  protection  of  the  general  interests 
and  welfare  of  the  nation,  which  the  merchant,  un- 
der the  temptations  of  an  unlimited  intercourse,  by 
artifice  or  fraud,  or  from  motives  of  cupidity,  may 
be  led  to  sacrifice  ;  and  the  danger  of  sach  a  sacri- 
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fice  equally  exists,  in  all  cases,  where  the  inter- 
course, whatever  may  be  its  particular  form,  is  un- 
restricted by  the  authority  of  the  government.(a) 
There  are,  doubtless,  occasions  on  which  an  inter- 
course with  the  enemy,  by  commerce,  or  otherwise, 
may  be  highly  expedient ;  but  it  is  not  for  indivi- 
duals to  determine  on  the  existence  of  such  occa- 
sions, from  their  own  notions  of  expediency,  and, 
probably,  with  views  of  private  advantage,  not  easy 
to  be  reconciled  with  the  general  interests  or  the 
state.  It  is  for  the  state  alone,  on  more  enlarged 
views  of  public  policy,  and  on  consideration  of  all 
the  circumstances  that  may  be*  connected  with  the 
intercourse,  to  determine,  when  it  shall  be  permit- 
ted, and  under  what  regulations,  llence,  in  the 
judgment  of  Sir  Wm.  Scott,  no  principle  ought  to 
be  held  more  sacred,  than  that  an  intercourse  with 
the  enemy  ought  not  to  be  allowed  to  subsist,  on 
any  other  footing,  than  that  of  the  direct  permission 
of  the  state.  (A) 

§  2.  In  treating  this  important  subject,  I  shall 
first  consider  the  cases,  in  which  the  property  has 
been  held  subject  to  confiscation,  on  the  ground  of 
a  trading  with  the  enemy,  and  shall  proceed,  in  or- 
der, to  a  separate  consideration  of  those,  in  which  the 
penalty  has  been  applied  to  an  intercourse  of  a  dif- 
ferent character. 

§  3.  It  will  be  seen,  from  the  cases  to  which  I 
shall  refer,  that  the  rule  which  prohibits  every  form 
of  commercial  intercourse,  or  trading  with  the  ene- 


(<i)  Opinion  ol  Mr.  J.  Story,  in  llie  Julia,  (1  Uallu^,  601—3 ;)  of  Sir 
Wm.  Scott,  in  the  Jonjre  Pioter,  (4  Rob.  79.) 

(ft)  Opinion  of  Sir  Wm.  Scott,  in  the  Hoop,  (1  IM.  199,  200.)  The 
remarks  of  the  judge  are  limited,  in  terms  to  a  trading  with  the  enemy,  but, 
in  principle,  Uiey  embrace  all  chses. 
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my,  is  enforced  in  the  courts  of  prize,  with  a  stern 
and  inflexible  rigor.  No  motives  of  compassion  or 
indulgence,  prompted  by  the  hardship  of  the  parti- 
cular case,  nor  any  views  of  public  utility,  derived 
from  the  innocent,  or  beneficial  nature,  of  the  par- 
ticular traffic,  are  ever  allowed  to  suspend  or  miti- 
gate its  application.  Such  considerations  are  not 
regarded  as  legal  distinctions,  that  can  operate  to 
create  an  exception  from  the  general  rule.  They 
may  influence  properly  the  discretion  of  the  execu- 
tive power,  but  must  be  rejected  by  the  judicial  con- 
8cience.(fl) 

§  4.  Although  the  language  of  Lord  Mans- 
field,(&)  on  one  or  two  occasions,  implies  an  oppo- 
site doctrine,  it  is  certainly  not  necessary,  in  order 
to  constitute  a  trading  with  the  enemy,  that  the 
ship,  in  which  the  goods,  engaged  in  the  illegal 
traffic,  are  transported,  should  also  belong  to  a  sub- 
ject of  the  belligerent  state,  whose  rights  are  vio- 
lated. The  vessel  may  beneutral,  but  the  neutra- 
lity of  the  flag,  where  the  traffic  is  thus  illegal,  af- 
fords no  more  protection  to  the  goods  of  a  subject, 
than  in  all  circumstances,  to  those  of  an  enemy. 
It  is  by  the  intervention  of  neutrals,  that  the  trade 
of  subjects  with  the  enemy  Js  usually  conducted, 
and  such  appears  to  have  been  the  national  charac- 
ter of  the  ship  in  most  of  the  cases,  in  which  a  con- 
demnation has  been  pronounced. (c) 

§  5.  It  does  not  distinctly  appear,  in  what  light 

(a)  Sir  Win.  Scolt,  in  the  Hoop,  (1  Rob,  217,)  and  Mr.  J.  Story,  in  the 
Joseph,  (1  Gallis,  649,  550.) 

(6)  In  Planclu^  v.  Fletcher,  and  Gist  v.  Mason,  snp.  liCc.  IV.,  Note  TI., 
p.  461. 

(c)  Jt  wa8  so  in  the  Hoop,  and  in  the  Ringende  Jacob,  the  Lady  Jaoe, 
the  Deergarden,  and  most  of  the  other  cases  cited  by  Sir  Wm.  Scott,  in 
l^vinj^  his  jud^ent.     (1  Rt)b,  202.) 
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the  conduct  of  a  neatral  ship,  employed  by  sabjects 
in  a  trade  with  the  enemy,  is  regarded  in  the  courts 
of  prize.     It  is,  indeed,  evident,  that  the  vessel,  if 
not  liable  to  any  other  noxious  imputation,  is,  in 
all  cases,  restored  ;    but  whether  the  owner  and 
master  are  subject  to  any  penalty,  such  as  the  loss 
of  freight,  I  have  not  been  able  to  discover.     If  their 
acts,  in  receiving  the  goods  for  such  a  purpose,  are 
to  be  considered  as  a  criminal  departure  from  neu- 
trality— and  when  the  nature  of  the  traffic  is  known 
to  them,  this  view  of  their  conduct  seems  not  un- 
reasonable— the  penalty  of  a  loss  of  the  freight,  as 
in  the  case  of  the  transportation  of  contraband  ar- 
ticles, may  justly  be  inflicted  ;  and  if  such  is  the 
practical  rulQ,  an  insurance  on  the  ship,  made  in  the 
belligerent  country,  whose  rights  are  violated,  wonid 
be,  probably,  invalid.     Such,  we  have  seen,  is  the 
rule,  where  any  penalty,  although  not  involving  a 
confiscation  of  the  property,  is  imposed  by  the  mu- 
nicipal law  ;  and  the  analogy  suggested  by  these 
cases,  it  seems  reasonable  to  believe,  would  govern 
the  decision.(a) 

§  6.  To  render  the  importation  of  goods,  from 
an  enemy's  port,  an  illegal  trading,  it  is  not  re- 
quisite that  they  should  be  the  fruits  of  any  pur- 
chase, barter,  contract,  or  negotiation,  in  the  ene- 
mies' country,  after  hostilities  had  commenced. 
The  sailing  of  the  vessel,  with  the  goods  on  board, 
after  the  party  had  a  knowledge  of  the  war,  com- 
pletes the  offence,  stamps  the  cargo  with  an  illegal 
character,  and  subjects  it,  during  its  transportation, 
to  a  rightful  seizure.  It  is  in  vain  to  allege,  that 
the  goods  were  the  produce  of  a  shipment,  made  to 
the  enemy's  country,  before  hostilities  were  de- 


(a)  Sap.  Lee.  m.,  Note  n.,  p.  377  a  387. 
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dared  ;(a)  or  were  an  investment  of  fands  at  that 
time  in  the  enemies^  country  which  the  party  had 
no  other  means  of  withdrawing  \{h)  or  that  he  had 
acquired  his  property  in  the  specific  goods  before 
the  war  ;(c)  or  even  that  the  goods  were  actually 
shipped,  as  well  as  purchased,  before  hostilities 
commenced  ;(^)  or  that  the  ship  in  which  the 
goods  are  found,  although  subsequently  released, 
was  originally  carried,  by  force,  into  an  enemy's 
port ;  since,  although  her  detention  was  compul- 
sory, the  traffic,  by  which  she  obtained  her  cargo, 
was  voluntary,  {e)  None  of  these  defencea  meet  the 
allegation,  that  the  attempt  to  import  goods  from 
the  enemy  country,  without  the  license  of  his  own 
government,  is  a  violation  of  duty  on  the  part  of  the 
subject,  that,  by  law,  involves  his  property  so  employ- 
ed, in  the  penalty  of  confiscation.  The  propriety  of  a 
strict  adherence  to  this  doctrine,  is  vindicated  by 
Mr.  J.  Story,  with  his  usual  ability.  In  his  judg- 
ment, it  would  be  dangerous,  in  the  extreme,  to  al- 
low individuals,  under  the  cover  of  a  right  to  with- 
draw their  property,  acquired  before  the  war,  to 
import  all  property,  from  the  enemy's  country, 
which  the  ingenuity  or  fraud  of  the  party,  might 
clothe  with  the  itmgnia  of  his  own  possessions ; 
while,  on  the  other  hand,  there  is  no  inconvenience 


(a)  The  Lady  Jane,  (cited  1  Rob.  203.) 

(6)  Potts  V.  BeU,  (8  Term,  548.)  The  William,  (cited  1  Rob,  214.) 
The  Rapid,  (1  GaUis,  296.)    ' 

(e)  The  Jafl&ow  Louisa  Margaretha,  (cited  1  Rob.  203.)  S.  C,  (1 
Bo9, 4r  P^'  ^d)  DO^O  "^he  Rapid,  ut  sup.,  S.  C.  affirmed  in  error,  (9 
Cranch,  132.)     The  St.  Philip,  (cited  8  Term,  656.) 

(d)  The  Eenigheid,  (cited  1  Rob.  210.)  The  Fortuna,  (Ibid.  211.) 
The  Ifaiy,  (1  GaUis,  620.) 

(e)  The  Alexander,  (8  Cranck^  169.) 
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in  allowing  such  rights  to  be  exercised,  under  the 
eyes  and  the  protection  of  the  government ;  since 
it  can  never  be  presumed,  that  the  public  councils 
will  refuse  their  aid  to  the  preservation  of  the  hon- 
est acquisitions  of  their  own  citizens. (a) 

§  7.  It  is  true,  that  it  was  once  decided  by  the 
Court  of  Common  Pleas  in  England,  that  goods 
might  be  lawfully  exported  from  an  enemy's  coun- 
try, although  purchased  during  the  war,  where  the 
sole  object  of  the  purchase  was  to  enable  the  par- 
ties to  remit  to  their  own  country  their  funds  and 
effects,  wliich  were  in  the  enemy's  country,  when 
war  was  declared  ;  but  this  exception,  upon  solemn 
argument,  was  subsequently  overruled  by  the  Court 
of  King's  Bench  ;  and,  by  the  reversal  of  the  judg- 
ment of  the  Common  Pleas,  the  general  doctrine 
was  firmly  established,  to  the  full  extent,  in  which  it 
has  been  stated. (6) 

§  8.  The  only  exception,  from  the  rule,  that  con- 
fiscates all  goods  imported  from  the  enemy's  coun- 
try during  the  war,  that  can  now  be  aflirmed  to  exist, 
applies  to  goods  that  are  shown  to  have  been  purchas- 
ed, under  an  order  given  previous  to  the  commence- 
ment of  hostilities,  and  where  it  was  not  in  the 
power  of  the  owner,  by  any  diligence,  to  counter- 
mand the  order,  in  time  to  prevent  the  shipment.  It 
was  upon  this  ground,  that  Sir  William  Scott,  in 
one  case,  decreed  a  restoration  ;  and  the  propriety 
of  allowing  this  reasonable  exception  is  plainly  im- 
plied in  other  decisions. (c) 


(a)  The  Rapid,  opinion  of  Story,  J.,  (1  Gallis,  306.) 
(6)  Bell  V.  Gilson,  (1  Bos.  cf  Pull  345.)     Potts  v.  Bell,  (8  Term,  648.) 
Sup.  Lee.  IV.,  Note  U.,  (p.  467,  468.) 
(c)  The  Juffrow  Catharina,  (5  Rob.  141 .)    The  Fortuna,  (1  Rob.  21 1 .) 
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§  9.  Whether  a  similar  exception  ought  not  to 
be  allowed  in  favor  of  a  subject,  who,  finding  him- 
self in  an  enemy's  country,  on  the  breaking  out  of 
a  war,  immediately  withdraws  himself,  with  his 
property,  and  returns  to  his    native  country,  is  a 
question  that  I  regard  as  still  undetermined.    It  has 
already  been  stated,  that  the  language  of  Sir  William 
Scott,  on  several  occasions,  seems  to  justify  the 
conclusion,  that  a  distinction,  in  favor  of  persons 
thus  circumstanced,  would  be  admitted  in  the  Eng- 
lish admiralty  ;  and  that  the  propriety  of  its  allow- 
ance fs  countenanced  by  the  opinions  of  several  of 
the  most  eminent  writers  on  public  law.     Vattel 
and  Burlamaqui  concur  in  the  doctrine,  that  both 
justice  and  humanity  require  that  persons  who  are 
surprised  by  a  war,  in  an  enemy's  country,  should 
have  a  reasonable  time  to  withdraw  their  persons 
and  effects,  and  ought  not  to  be  treated  as  enemies, 
unless  they  suffer  the  period  limited  for  their  de- 
parture, to  elapse,  without  availing  themselves  of 
the  opportunity.(a)     It  seems  a  necessary  deduc- 
tion, from  these  views,  that,  in  the  judgment  of 
these  writers,  the  property  of  persons,  thus  with- 
drawing  themselves   from    the    enemy's   country, 
would,  in  the  course  of  transportation,  be  entitled 
to  the  protection  of  their  own  government ;  since, 
otherwise,  the  very  object  of  the  lenity  exercised 
towards  them  might  be  defeated,  and  that,  which 


The  Freeden,  {ibid.  i212.)  An  exception  was  also  allowed  by  Sir  Wm. 
Scott,  in  the  case  of  the  Madonna  della  Gracie,  (4  /Jo6.  195,)  but  the 
circumstances  of  this  case  were  so  peculiar,  that  it  is  difficult  to  extract 
from  them  any  general  rule.  That  which  seems  to  roe  the  principle  of 
the  decision,  is  stated  in  a  succeeding  section — \  10. 

(a)  Vattel,  liv.  2,  ch.  18,  }  344;  liv.  3,  ch.  4,}  63;  ch.  6,  {  73,  T7. 
Barlamaqai,  P.  IV.  Ch.  VJI.  {  6.    2  Wheat  Intemat  Law,  17, 18. 

VOL.   I.  71 
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was  granted  as  a  favor,  would  be  converted  into 
a  snare.  If  the  peculiar  hardship  of  confiscating 
the  property  of  persons  thus  circumstanced,  should 
induce,  even  the  hostile  government  to  relax, 
for  their  benefit,  the  ordinary  rules  of  war,  it 
is  evident,  that  the  same  consideration  addresses 
itself,  still  more  directly  and  with  greater  power, 
to  the  justice  of  their  own  government.  It 
would,  indeed,  be  a  strange  assertion,  that  the 
very  property,  which  the  enemy  is  bound  to  re- 
lease, their  own  government  can  be  justified  in 
seizing  and  condemning.  Let  it  be  admitted, 
that  the  doctrine  in  question  is  not  an  estab- 
lished rule  of  the  law  of  nations,  but  merely  a 
precept  of  morality,  that  appeals  only  to  the  hu- 
manity or  discretion  of  the  sovereign  power  :(a) 
let  it  be  admitted,  that  the  hostile  government  is 
not  bound  to  permit  the  subjects  of  an  enemy 
to  withdraw  themselves  and  their  effects,  at  the 
commencement  of  a  war,  unless  the  obligation  is 
created  by  the  special  provisions  of  a  treaty  :  the 
very  reply  is  a  confession,  that  where  the  consent 
of  the  hostile  government  is  given,  the  property  of 
a  subject,  who  avails' himself  of  the  privilege,1s  not 
involved,  by  its  permitted  transportation  in  an  ille- 
gal trade ;  but,  instead  of  being  liable  to  the  cap- 
ture, is  entitled  to  the  protection,  of  his  government. 
Hence,  the  question  at  once  arises,  can  the  right  of 
the  subject,  to  demand  this  protection,  and  the  du- 
ty of  the  government  to  extend  it,  be  properly  made 
to  depend  on  the  previous  consent  and  mere  dis- 
cretion of  the  hostile  government  ?  Whether  that 
consent  be  given  or  withheld,  is  not  the  right  of 

(a)  Ck  J.  Manhdl  in  Brown  ▼.  The  United  States,  (8  Craneh,  196.) 
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the  subject,  to  return  to  the  country  that  claims  his 
allegiance,  equally  perfect  t  Whether  the  imme- 
diate return  of  a  subject,  thus  absent,  is  a  positive 
duty,  it  is  unnecessary  to  determine,  although  the 
same  reasons  that  forbid  him  to  emigrate  from  his 
native  country,  during  a  war,  seem  to  establish  the 
duty  of  his  return.  That  he  has  an  election  to  re- 
turn is  undoubted  ;  nor  is  it  possible  to  deny,  that 
the  conduct  of  the  individual,  who  anxious  to 
resume  his  native  allegiance,  honestly  endeavors 
to  restore  himself  and  his  property  to  the  just  de- 
mand of  his  country,  is  entitled  to  high  commenda- 
tion ;  and  if  so,  he  has  surely  ja  right  to  expect,  not 
merely  the  approbation,  but  the  aid  of  his  govern- 
ment, in  the  execution  of  his  laudable  purpose.  To 
protect  its  subjects,  who  retain  their  allegiance,  is 
the  moral  obligation  that  rests  upon  every  govern- 
ment, and  where  the  acts  for  which  the  protection 
is  sought,  are  not  merely  innocent,  but  meritorious, 
the  obligation  presses  with  a  peculiar  force.  To 
confiscate  the  property  of  subjects,  in  the  act  of 
returning  to  their  allegiance,  is  the  extreme  of  in- 
justice, as  well  as  of  impolicy.  It  is  to  punish 
those,  whom  their  country  should  desire  to  reward. 
It  is  to  deter  others  from  following  their  example. 
It  is  to  dissolve,  by  violence,  the  ties  that  bind  the 
citizen  to  his  country  ;  to  quench  the  feelings  of 
patriotism,  and  substitute  those  of  aversion  and 
hatred,  (a) 


(a)  It  may  seem,  at  first  view,  that  the  qaestion  discussed  in  this  and 
the  two  succeeding  sections,  is  the  same  that  arose  in  the  Venus — the 
arguments  in  relation  to  which,  have  already  been  fully  given.  (Sup. 
Lee.  v.,  \  13,  14,  15,  16,  pp.  603—508.)  But,  although  they  bear  a  close 
memblance,  the  questions  are  not  identical.  That  determined  in  the 
Veniif,  was,  that  the  property  of  a  citizen,  domiciled  in  a  foreign  countiy, 
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§  10*  It  may  be  said,  that  the  observations  hither- 
to made,  only  prove,  that  it  is  the  doty  of  a  govern- 
ment, where  any  of  its  subjects  are  detained  in  an 
enemy's  country,  to  facilitate  their  return,  by  grant- 
ing a  license  for  the  transportation  of  their  proper- 
ty ;  not  that  the  subjects  can  be  justified  in  shipping 
Uiat  property  from  an  enemy's  port,  without  the 
protection  that  a  license  affords.  The  propriety, 
therefore,  of  requiring  a  license,  is  the  question 
next  to  be  considered.  It  is,  doubtless,  right  and 
necessary,  that  a  merchant,  not  resident  in  an  ene- 
my's country,  who  desires,  at  the  commencement 
of  a  war,  to  withdraw  his  property  and  effects, 
should  obtain  a  license  from  his  own  government. 
He  is  guilty,  otherwise,  of  a  voluntary  trading. 
The  good  faith  of  a  person,  who  has  the  power  to 
apply  for  a  license,  and  neglects  the  duty,  is  liable 
to  just  suspicions ;  and  the  express  permission  of 
the  government  is,  in  such  cases,  the  only  adequate 
security  against  abuse  and  fraud.  But  the  propriety 
of  requiring  a  person,  who  is  seeking  to  escape 
from  a  hostile  country,  to  continue  a  residence  that 
exposes  his  person  to  imprisonment,  and  his  pro- 
perty to  seizure,  until  a  license  from  his  own  gov- 
ernment can  be  obtained,  so  far  from  being  evident, 
can,  by  no  means,  be  admitted.  His  ability  to  re- 
turn— to  save  himself  and  his  property — may  de- 


when  that  country  becomes  involved  in  a  war  with  that  of  his  allegiance, 
it  at  once  liable  to  be  condemned  as  that  of  an  enemy.  The  qaeetion 
now  under  consideration  is,  whether  the  property  of  a  citizen,  resident, 
but  not  domiciled,  in  the  foreign  country,  if  exported  thence  during  a  war 
with  his  own  country,  is  liable,  in  all  cases,  to  bo  condemned,  not  ae 
that  of  an  enemy,  but  as  that  of  a  citizen,  engaged  in  an  unlawful  imde 
with  the  enemy. 
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pend  upon  measures,  that,  to  be  effectual,  must 
be  immediate ;  and  the  necessary  delay,  in  pro- 
curing a  license,  would  operate,  in  most  cases,  to 
defeat  the  execution  of  his  design.  The  produc- 
tion of  a  license,  that  it  would  be  the  certain  duty 
of  the  sovereign  power  to  grant,  if  applied  for, 
but  which  ^the  party,  entitled  to  its  benefit,  by  the 
necessity  of  his  situation,  was  precluded  from  ob- 
taining, can  never  be  requisite.  The  sole  value 
of  a  license,  consists  in  the  evidence  that  it  fur- 
nishes of  the  will  and  consent  of  the  government ; 
but  the  consent  of  the  government  to  acts,  to  which 
its  previous  sanction,  had  it  been  possible  to  obtain 
it,  must  have  been  given,  may,  in  all  cases,  be  justly 
presumed.  The  very  reasons  that  impose  the  duty 
of  granting  the  license,  dispense  with  its  necessity. 
It  was  on  this  just  and  oturious  principle,  that  Sir 
William  Scott  founded  his  decision,  in  a  case 
where  the  special  circumstances  induced  him  to 
relax  the  general  rule,  and  restore  the  property  of 
the  claimant.  In  his  judgment,  it  would  have  been 
the  duty  of  the  government  to  have  granted  a 
license,  which  the  party  was  unavoidably  prevented 
from  seeking ;  and  these  circumstances,  he  regarded, 
as  a  virtual  license,  that  superseded  the  necessity 
of  an  actual.(a) 

§  11.  For  the  reasons  that  I  have  thus  attempted 
to  explain,  I  adopt  the  conclusion,  that  the  property 
of  subjects,  withdrawing  themselves,  in  good  faith, 
from  a  hostile  country,  within  a  reasonable  time 


(a)  The  Madonna  dclle  Gracie,  (4  Rob,  198.)  The  very  woitls  of  the 
decision,  are — **  The  circumstances  of  this  case  may  be  taken  as  virtu- 
ally amounting  to  a  license,  inasmuch  as  if  a  license  had  been  applied  for, 
it  must  have  been  granted.*' 
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after  knowledge  of  the  war,  is  not  stamped  with 
the  illegal  character  of  a  trading  with  the  enemy ; 
but  is  to  be  considered  by  a  just  exception  from 
the  general  rule,  as  exempt  from  confiscation. 
Such  would  be  the  probable  decision  of  the  ques- 
tion in  the  English  courts  of  prize  ;  nor  is  it,  by 
any  means,  certain,  that  an  opposite  determination 
would  be  made  in  those  of  the  United  States. 
The  exact  question  has  not  yet  been  determined 
by  the  supreme  tribunal ;  nor  is  its  decision  in- 
volved as  a  necessary  consequence  in  the  cases 
that  have  hitherto  occurred. (a) 


(a)  In  the  case  of  Amory  v.  McGregor,  (15  Johns,  R,  24,)  the  Supreme 
Court  of  New- York  determlDed  that  a  citizen  or  subject  of  one  belligeranC 
may  withdraw  his  property  from  the  country  of  the  other  belligerent,  pro- 
vided he  does  it  within  a  reasonable  time  after  the  declaration  of  war,  and 
does  not  himself  go  to  the  enemy's  country,  for  that  purpose.  Ch.  J. 
Thompson,  in  delivering  the  opinion  of  Uie  court,  in  this  case,  examines  all 
the  decisions  in  the  Supreme  Court  of  the  United  States,  that  had  been  re- 
lied on  as  establishing  an  opposite  doctrine,  and  arrives  at  the  conclusioB 
that  the  question  had  never  been  decided  by  tliat  high  tribunal ;  and  he 
added,  that  from  the  guarded  and  cautious  manner  in  which  that  court  had 
reserved  itself  upon  this  particular  question,  there  was  reason  to  conclude, 
that  when  it  should  be  distinctly  presented,  it  would  be  considered  as  not 
coming  within  the  policy  of  the  rule  that  renders  all  trading  or  intercourse 
with  the  enemy,  illegal.  The  last  case  in  which  the  question  aroae  in 
the  Supreme  Court  of  the  United  States,  is  that  of  the  St,  Lawrence,  (9 
Cranch,  121 ,)  and  in  this  Mr.  J.  Story,  who  gave  the  opinion  of  the  court, 
said,  that  it  was  not  the  intention  of  the  court  to  express  any  opinioo  as  to 
the  right  of  an  American  citizen,  on  the  breaking  out  of  hostilities,  to  with- 
draw his  property  purchased  before  the  war  from  an  enemy  country;  but 
that,  admitting  the  right  to  exist,  it  was  necessary  that  it  should  be  exer^ 
cised  with  due  diligence,  and  within  a  reasonable  time  after  the  know- 
ledge of  hostilities.  In  this  case,  the  property  was  condemned ;  but,  on 
the  express  ground  that  the  shipment  had  not  been  made  until  more  than 
eleven  months  had  elapsed  after  war  was  declared,  the  judges  being  all  of 
opinion  that  it  was  then  too  late  for  the  party  to  make  the  shipment  so  as 
to  exempt  him  from  the  penalty  attached  to  au  illegal  traffic  with  the  ene- 
my. It  must,  however,  be  confessed,  that  the  language  of  the  same  emi- 
nent judge,  in  two  cases,  (The  Rapid,  1  Gallis,  304,  and  The  Mary,  l^y. 
6SlO  amounts  to  a  clear  denial  of  the  existence  of  the  right  in  qii0etiQii,oi> 
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§  13.  The  good  faith  of  the  parties,  the  entire 
absence  of  any  intention  to  violate  the  law,  is  no 
defence  to  the  charge  of  an  illegal  trade  with  the 
enemy,  and  affords  no  protection  to  the  ship  or 
goods  engaged  in  the  traffic.  Where  the  fact  of 
an  actual  contravention  of  the  law,  is  established, 
DO  innocence  of  intent,  however  perfect,  can  avert 
the  legal  penalty.  In  the  celebrated  case  of  the 
Hoopy  the  goods  libelled  were  imported  from  an 
enemy's  country,  with  the  express  sanction  of  the 
commissioners  of  the  customs  in  Ireland,  who 
founded  their  opinion  of  the  legality  of  the  trade, 
on  the  special  provisions  of  an  act  of  parliament ; 
but  as  the  construction  which  they  gave  to  these 
provisions  was,  in  the  judgment  of  Sir  Wm.  Scott, 
wholly  erroneous,  he  felt  himself  constrained,  while 
he  admitted  and  lamented  the  hardship  of  the  case, 
to  pronounce  a  condemnation. (a)  To  show  the 
necessity,  under  which  he  acted,  and  that  he  was 
only  following  the  established  law  of  the  court,  he 
referred  to  many  prior  cases  before  the  Lords  of 
Appeal,  and  he  concluded  his  review  of  these 
cases,  by  stating  in  these  words,  the  substance  and 


der  any  circumstances,  and  it  is  for  this  reason  that  a  fuller  discussion  of 
the  subject  than  could  otherwise  have  been  excused,  has  been  deemed  ne- 
cessary. It  is  said,  by  Mr.  Phillips,  that  '*  there  are  not  wantmg  authori- 
ties to  show  that  citizens,  having  property  abroad  at  the  breaking  out  of 
a  war,  may  have  it  brought  home,  without  thereby  exposing  it  to  forfei- 
ture," (1  Phil.  84.)  But,  in  both  the  cases  to  which  he  refers,  (The  Fran- 
ces, 8  Cranchj  336,  and  the  Merrimack,  lb.  317,)  the  goods  were  pur- 
chased and  shipped  before  the  war  was  known  in  Engbind;  nor  was  it 
possible  for  the  American  consignees  to  have  countermanded,  in  time,  the 
execution  of  their  orders.  Both  cases,  therefore,  fall  within  the  exception 
esUblished  by  Sir  William  Scott  in  the  Juffrow  Catherina,  (6  Rob,  141.) 
Although  it  must  be  admitted,  that  the  exception  is  not  distinctly  noticed 
bf  the  court 
(a)  The  Hoop,  (1  Rob.  196.) 
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effect  of  the  decisions  :  '  The  cases  that  I  have  pro- 
duced prove,  that  the  rule  has  been  rigidly  enforced, 
— where  acts  of  parliament  have  on  different  oc- 
casions been  made  to  relax  the  navigation  law,  or 
other  revenue  acts  ;(a)  where  the  government  has 
authorized,  under  the  sanction  of  an  act  of  parlia- 
ment, a  homeward  trade  from  the  enemy's  posses- 
sions, but  has  not  specifically  protected  an  outward 
trade  to  the  same,  though  intimately  connected  with 
that  homeward  trade,  and  almost  necessary  to  its 
existence  ;(6)  that  it  has  been  enforced,  when  strong 
claims,  not  merely  of  convenience,  but  almost  of 
necessity,  excused  it  on  behalf  of  the  individual  ;(c) 
that  it  has  been,  enforced  when  cargoes  have  been 
laden  before  the  war  ;  but  where  the  parties  have 
not  used  all  possible  diligence  to  countermand  the 
voyage,  after  the  first  notice  of  hostilities  ;(d)  and 
that  it  has  been  enforced,  not  only  against  the  sub- 
jects of  the  crown,  but  likewise  against  those  of  its 
allies  in  the  war,(d)  upon  the  supposition,  that  the 
rule  was  founded  on  a  strong  and  universal  princi- 
pie,  which  allied  states,  in  war,  had  a  right  to  no- 
tice, and   apply   mutually    to   each    other's   sub- 

jects."(/) 

§  13,  To  render  a  trade  with  the  enemy  unlaw- 
ful, it  is  not  necessary,  that  the  communication, 
with  the  enemy's  country,  should  be  immediate  and 


(a)  The  Compte  de  Wohronzoff,  (1  Rob,  205.)    The  Expedite  Van 
Rotterdam,  {lb.  206.) 

(b)  The  Bella  Guidita,  (1  Rob.  207.) 

(c)  The  William,  (lb.  214.) 

(d)  The  Fortuna,  and  the  Freeden,  (7*.  211,  212.) 

(e)  The£enigheid,(i».  210.) 

(/)  The  Hoop,  (1  Rob,  216.)    Vide,  also,  the  Joseph,  (1  GoH,  646,) 
S.C.,  (8  Omnc^  461.) 
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direct.  A  circnitous  trade  is  liable  to  the  same 
abases,  and  involves  the  same  political  dangers  as 
a  direct,  and,  therefore,  equally  falls  within  the  in- 
terdiction and  penalty  of  the  law.  Although  the 
ship,  in  which  the  goods  arc  embarked,  is  destined 
to  a  neutral  port,  where  the  goods  are  to  be  unladen, 
yet,  if  they  are  to  be  transported  thence,  whatever 
may  be  the  mode  of  conveyance,  to  an  enemy's  port 
or  territory,  their  ulterior  destination  determines  the 
character  of  the  trade,  which  is  not  at  all  varied  by 
the  interposition  of  the  neutral  port.  In  every  such 
case,  the  outward  voyage  is  illegal  at  its  inception, 
and  the  goods  shipped,  are  liable  to  seizure  at  the 
instant  it  commences.  The  converse  of  this  pro^ 
position,  where  the  goods  are  brought  from  an  ene* 
my's  country,  through  a  neutral  territory,  and  are 
shipped  from  a  neutral  port,  does  not  appear  to  have 
been  decided  ;  but  as  there  is  no  distinction  in  prin- 
ciple between  the  cases,  the  same  rule  would, 
doubtless,  govern  the  decision. (a) 

§  14.  Still  less,  is  it  necessary,  in  order  to  render 
the  intercourse  of  a  subject  with  the  enemy  an  ille- 
gal trading,  that  it  should  be  carried  on  by  a  com- 
munication between  the  ports  of  the  belligerent 
country,  to  which  the  subject  belongs,  or  neutral 
ports,  and  those  of  the  enemy.  If  the  trade  in 
which  he  has  engaged,  with  a  knowledge  of  the 
war,  is  limited  to  the  ports  of  the  enemy,  is  a  coast- 
ing or  colonial  trade,  so  far  from  meriting  indul* 
gence,  it  bears  a  character  peculiarly  noxious,  and 
the  ship  and  goods  so  employed,  will  be  liable  to 
instant  condemnation.  The  conduct  of  the  citizen, 
who  thus  incorporates  himself  with  the  commerce 


(a)  The  Jonge  Pieter,  (4  Rob.  79.)    Opinion  of  Sir  Wm.  8eott>  p.  84. 

TOL.   1.  72 


Wn  niegal  humrmuii.  [lect.  Tf. 

Md  interestt  of  tbe  enenif,  admits  of  do  palliatioa 
or  excuse ;  it  is  aot  simpir  Uameable,  bat  highly 

criminal///) 

^  15.  A  vessel,  that  has  been  en^niged  in  a  pro- 
hibited trade  with  the  enemy,  to  be  justly  liable 
to  condemnation,  mnst,  doubtless,  be  captured 
darin/r  the  voyage  in  which  the  offence  has  been 
committed  ;  but,  if  that  voyage,  although  consist- 
ing of  separable  parts,  is  continuous  and  entire, 
she  is  liable  to  capture,  while  any  portion  of  it  re- 
mains to  be  performed.  An  American  ship,  which 
sailed  from  the  United  States,  on  a  voyage  to  Liv- 
erpool and  the  north  of  Europe,  and  thence,  direct- 
ly, or  indirectly,  to  the  United  States,  after  her 
arrival  at  St.  Petersburgh,  received  news  of  the 
war  between  England  and  the  United  States  ;  but 
instead  of  returning  home,  by  a  direct  voyage,  she 
proceeded  with  a  cargo  on  freight,  to  London, 
which  she  delivered,  and  was  subsequently  cap- 
tured on  her  homeward  voyage.  Had  she  been 
captured  while  proceeding  on  freight  from  St.  Pe- 
tersburgh to  London,  no  question  could  have  been 
raised  as  to  the  necessity  of  her  condemnation ; 
but  the  counsel  for  the  claimants  contended,  that 
the  vessel,  when  taken,  was  no  longer  liable  to 
capture ;  that  she  had  finished  the  offensive  voyage, 
in  which  she  had  been  engaged,  by  the  delivery  of 
her  cargo  at  London,  and  that  the  voyage  thence 
to  the  United  States,  was  to  be  coi^idered  as  new 
and  distinct.  The  court,  however,  repelled  these 
positions,  as  contradicted  by  the  facts  of  the  case. 


(a)  The  Diana,  (2  QaUis,  98.)    Vide,  also,  the  Loitl  WeUington, 
where  the  cargo  condemned  was  taken  from  an  enemy's  ship  at  tea. 
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They  considered^  that  the  voyagei  as  described,  was. 
entire,  aod  that,  even  could  it  be  admitted  that  the 
OQtward  and  homeward  voyages  might  be  sepa- 
rated, still,  it  was  not  to  be  denied,  that  the  home- 
ward voyage,  which  was  to  end  in  the  United 
States,  began  at  St.  Petersburgh,  and  that  the 
continuity  of  this  voyage  could  not  be  broken  by 
the  voluntary  deviation  of  the  master,  for  the  pur- 
pose of  an  intermediate  trade.  In  their  judgment, 
the  true  character  of  the  voyage  in  which  the  ves- 
sel was  captured,  was  that  of  a  voyage  from  St. 
Petersburgh  to  the  United  States,  by  the  way  of 
London  ;  and,  consequently,  the  vessel,  if  guilty  of 
conduct  for  which  she  was  subject  to  confiscation, 
as  prize  of  war,  was  liable  to  seizure  during  any 
part  of  this  circuitous,  but  entire  voyage  ;  she  was 
in  delicto^  until  it  was  completed. (a) 

§  16.  The  mere  intention  to  trade  with  the  ene- 
my, is  not  sufficient  to  constitute  the  crime,  if,  at 
the  time  of  capture,  the  execution  of  the  intent  is 
no  longer  practicable.  It  is  not  meant,  that  an 
actual  trading  with  the  enemy  is  necessary  to  sub- 
ject a  ship  or  goods  to  confiscation^  since,  if  they 
are  engaged  in  a  voyage  with  that  design,  and  its 
execution  at  the  time  of  capture  is  still  practicable, 
the  oflfence  is  complete,  aud  its  necessary  penalty 
attaches.  The  exception  applies  only  to  cases 
where,  from  fortuitous  circumstances,  whether 
known  or  unknown  to  the  parties,  the  execution 
of  the  design  is  no  longer  to  be  efiectcd.  A 
British  ship,  which  was  engaged  in  a  voyage  to 
an  enemy's  country — a  West  India  island — was 
captured,  after  the  island  had,  in  fact,  surrendered 

(a)  The  Joseph,  (8  CrancK^  464-6.) 
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to  the  British  forces,  and  on  this  gronnd,  she  was 
restored  by  Sir  William  Scott.  He  remarked,  that, 
to  jaslify  a  condemnation,  there  mnst  be  an  act  of 
trading,  as  well  as  the  intention.  Where  the  in- 
tent is  to  trade  with  an  enemy,  who,  when  the  de- 
sign is  to  be  carried  into  efiect,  has  ceased  to  be  an 
enemy,  the  intention  is  no  longer  clothed  with  the 
facts  that  are  necessary  to  convert  it  into  a  crime, 
and  no  case  had  been  produced,  in  which,  a 
mere  intention  to  trade  with  the  enemy  country, 
contradicted  by  the  fact  of  its  not  being  an  ene- 
my's country  at  the  time  of  capture,  had  enured  to 
a  condemnation.  He  intimated,  however,  that 
where  the  country  to  which  a  vessel  is  destined,  is 
known  to  be  hostile  when  the  voyage  is  commen- 
ced, its  commencement  is  a  sufficient  illegality ; 
and  he  distinguished  the  particular  case  on  the 
ground,  that  hostilities  had  not  been  declared,  when 
the  original  voyage  was  begun. (a)  Notwithstan- 
ding the  distinction  which  is  thus  intimated,  it  is 
difficult  to  believe,  that  a  ship,  bound  at  the  incep- 
tion  of  her  voyage,  to  a  port,  known  to  be  hostile, 
would,  on  that  ground  alone,  be  deemed  liable  to 
condemnation,  if  the  port,  either  by  a  capitulation, 
or  the  intervention  of  peace,  had  ceased  to  be  that 
of  an  enemy  at  the  time  of  her  capture.  The  case 
is  fully  embraced  within  the  principle  of  Sir  Wil- 
liam Scott's  decision,  and,  it  is  believed,  that  this 
principle  is  not  of  limited,  but  of  universal  applica- 
tion. There  is,  probably,  no  exception  from  the 
rule,  that  a  criminal  intent  is  never  punishable,  if, 
before  the  design  can  be  executed,  the  facts,  upon 


(•)  The  Abby,  (6  |{o6. 861.) 
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which  its  possible  execution  depends,  have  ceased 
to  exist.(a) 

§  17.  Where  the  property  seized  as  contamina- 
ted, by  an  illegal  traffic  with  the  enemy,  is  proved 
to  belong  to  a  house  of  trade,  established  in  a  neu- 
tral country,  as  a  general  rule,  it  is  wholly  restored ; 
but  if  any  one  of  the  partners  is  shown  to  be  a  resi- 
dent subject  of  the  belligerent  country,  his  share, 
notwithstanding  the  neutrality  of  the  house,  will  be 
condemned ;  and  this  rule  will  be  enforced,  even 
where  the  belligerent  partner  is  strictly  dormant, 
and  takes  no  part  whatever  in  the  direction  and 
management  of  the  affairs  of  the  house.  It  is  an 
established  rule,  that  no  person  can  be  entitled  to 
a  restitution,  who  has  any  share  or  interest  in  a 
transaction,  in  which  he  could  not  lawfully  engage 
as  a  sole  trader. (2^) 

§  18.  We  have  seen  that  a  court  of  prize  re- 
gards, with  an  extreme  jealousy,  the  transfer  of 
ships  from  an  enemy  to  a  neutral  during  the  war.(c) 
It  views,  with  equal  suspicion,  and  relies  upon  simi- 
lar circumstances  as  indicia  of  fraud,  when  the 
transfer  is  from  a  subject  to  a  neutral,  and  the  ship 
is  subsequently  employed  in  a  trade  with  the  ene- 
my. In  a  case  where  the  ship,  originally  British^ 
was  asserted  to  have  been  sold,  after  hostilities  be- 
tween England  and  Holland  had  commenced,  to 
the  neutral  claimant,  as  it  appeared  that  she  conti- 
nued under  the  control  and  management  of  her  for- 
mer master,  who  had  also  been  the  owner,  and  was 
employed  by  him  in  an  exclusive  trade  between 


(a)  Infra,  (Uc.  VII., }  9.)    The  Imina,  (3  Rob,  167.)    TheLwetta, 
(6  Roh.  387.)    The  Trende  Soetre,  (6  Rob.  390,  in  notit.) 

(b)  The  Franklin,  (6  Rob,  127.) 

(c)  Sup.  Lee.  IV. }  46,  47,  p.  446-7-S. 
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Guernsey  aod  Amsterdaiu,  and  had  not  even  visit- 
ed the  port  where  the  pretended  owner  resided,  it 
was  held  by  Sir  William  Scott,  that  tlie  transfer 
was  plainly  colorable  and  void  ;  and  he  condemned 
both  ship  and  cargo  as  involved  in  the  same  trans- 
action. In  this  case  a  regular  title  by  a  bill  of  sale 
was  produced  and  relied  on ;  but,  as  it  contained  a 
stipulation  that  the  former  master  should  retain  the 
command,  so  far  from  fortifying  the  claim,  it 
strengthened  the  conclusion  of  a  fraudulent  in- 
tent.(a) 

§  19.  In  another  case,  where  the  ship,  during  the 
war,  had  been  ostensibly  transferred  by  a  British 
to  a  Danish  and  neutral  subject,  the  meditated 
fraud,  which  Sir  William  Scott  traced  and  unravel- 
led with  surpassing  skill,  was  sought  to  be  dis- 
guised by  the  regularity  and  completeness  of  the 
paper  documents,  and  upon  these  the  counsel  for 
the  claimant  relied  as  conclusive  evidence  that  the 
transaction  was  fair  and  genuine.  In  reply  to  the 
argument,  Sir  William  Scott  observed,  that,  where 
there  is  an  intention  to  deceive,  the  regularity  of 
the  papers  is  a  necessary  part  of  the  apparatus  and 
machinery  of  the  fraud  ;  consequently,  if  regular 
papers  were  alone  a  protection,  the  fraud,  in  most 
cases,  would  be  undetected  and  unpunished.  He 
was  far  from  holding  that  regular  documents  are  of 
no  importance  or  avail ;  on  the  contrary,  if  duly 
verified  and  supported,  they  are,  in  all  cases,  pre- 
sumptive evidence,  and,  if  unopposed,  are  conclu- 
sive ;  but,  if  the  circumstances  and  facts  of  the  case 
lead  justly  to  the  conclusion  that  the  papers,  though 
formal  in  themselves,  and  formally  supported  by 


(a)  The  Oomibiis,  (6  Rob.  71.) 
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oath,  are,  notwithstanding,  false,  it  would  be  ab- 
sord  to  say  that  the  court  is  bound  by  them.  Un- 
questionably, a  court  of  admiralty  should  proceed 
with  great  caution,  in  determining  against  regular 
papers,  regularly  supported ;  but,  if  the  papers  say 
one  thing,  and  the  facts  of  the  case  another,  the 
court  must  exercise  a  sober  judgment,  and  deter- 
mine, according  to  the  ordinary  rules  of  evidence,  to 
which  the  preponderance  is  due.  The  learned 
judge  then  proceeded  to  extract  the  truth  of  the 
case  from  a  mass  of  circumstantial  evidence,  and 
having  thus  demonstrated  the  falsity  of  the  papers, 
he  pronounced  a  condemnation  of  vessel  and  car- 
go.(a) 

§  20.  The  residence,  or  domicil  of  the  claimant, 
has,  in  many  cases,  an  important  influence  on  the 
decision  of  the  question,  whether  the  property 
seized,  as  engaged  in  a  trade  with  the  enemy,  is 
liable  to  confiscation.  When  the  trading  is  from  a 
port  of  the  belligerent  country,  claiming  the  right 
of  capture,  and  the  adventure  is  there  originated, 
the  property,  as  a  general  rule,  is  undoubtedly 
liable  to  confiscation,  if  the  owner,  at  the  incep- 
tion of  the  voyage,  was  a  resident  in  the  same 
country,  whether  as  a  native  subject,  a  domi- 
ciled merchant,  or  a  mere  stranger,  or  sojourn- 
er. Even  a  stranger  owes  an  obedience  to  the 
laws  of  the  country  in  which  he  happens  to  be 
found,  and  the  law  that  forbids  an  intercourse  with 
the  public  enemy,  is  just  as  obligatory  on  him,  as 
any  municipal  regulation  of  revenue  and  trade. 
The  prohibition,  from  its  nature,  embraces  all  per- 
sons who  are  within  the  jurisdiction  of  the  country 


(a)  The  Odin,  opinion  of  Sir  William  Scott,  (1  Rob.  p.  262-3.)    Tbt 
property  condenmed,  in  this  case,  was  of  the  value  of  £ldO,000  sterling. 
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by  which  it  is  declared,  and  nay  be  rightfully  en- 
forced. Where  a  person,  who  is  a  neutral  by  birth, 
is  not  a  mere  sojourner,  but  has  established  his 
douicil  in  a  belligerent  country,  all  his  property 
engaged  in  a  trade  with  the  enemy,  whatever  may 
be  the  nature  of  the  voyage  or  trade,  is  just  as 
liable  to  confiscation  as  that  of  a  native  subject. 
It  was  held  by  Sir  William  Scott,  that  a  ship,  under 
the  American  flag,  and  provided  with  all  the  docu- 
ments necessary  to  prove  her  American  character, 
but  belonging  to  an  American  merchant,  resident 
in  England,  could  not  be  protected  by  the  mere 
regularity  of  her  papers,  but  that  her  fate  must  de- 
pend solely  on  the  determination  of  the  court,  as  to 
the  national  character  of  the  owner ;  if,  from  the 
nature  of  his  residence,  he  was  to  be  regarded  as 
a  British  merchant,  a  condemnation  was  inevita- 
ble, (a) 

There  exists,  however,  an  important  distinction, 
that  has  already  been  partially  stated,  between  the 
case  of  a  native  subject,  and  that  of  a  domiciled 
merchant,  or  casual  visitor.  The  property  of  the 
subject,  where  the  trade  was  illegal  in  its  origin 
and  intent,  cannot  be  redeemed  from  its  guilt  and 
penalty  by  any  subsequent  change  of  his  own  resi- 
dence; but  that  of  the  domiciled  merchant,  or 
stranger,  will  be  restored,  if,  previous  to  its  cap- 
ture, he  had,  in  fact,  removed  from  the  belligerent 
country,  with  the  intention  of  returning  to  his  own; 
for  in  this  case,  the  illegality  that  arose  solely  from 
his  local  and  temporary  allegiance,  by  the  removal 
of  its  cause,  had  ceased  to  exist.  (2») 


(a)  Sir  W.  Scott  in  The  Indian  Chief,  (3  Rob.  17.) 
(6;  Vide  ante,  Lee.  V.,  {  27,  p.  616-17.    Note  2,  p.  544. 
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§  21.  I  propose,  as  a  question  that  merits  con- 
sideration, whether  the  nature  of  the  traffic  may 
not,  in  some  cases,  justly  subject  the  property  to 
confiscation,  as  involved  in  a  trade  with  the  ene- 
my, independent  of  the  national  character,  or  resi- 
dence of  the  owner.  Should  a  neutral  merchant, 
resident  in  a  neutral  country,  employ  his  ship  in  a 
constant  trade  between  the  ports  of  a  belligerent 
country,  and  those  of  the  enemy-^as  if  an  American 
merchant,  during  a  war  between  England  and 
France,  should  permit  a  vessel,  owned  by  him,  to 
be  habitually  and  constantly  employed  in  the  trans- 
portation of  goods  between  London  and  Havre,  or 
Bordeaux — a  trade  so  purely  national,  would,  pro- 
bably, impress  its  own  character  upon  the  master 
and  the  persons  employed  to  conduct  it,  and  the 
property  of  the  principal  be  justly  held  to  be  bound 
by  the  character  and  acts  of  his  agents.  The  same 
political  reasons  that  forbid  a  subject  to  trade  with 
the  enemy,  seem  to  apply,  in  their  full  extent,  to 
a  navigation  and  trade,  such  as  has  been  describedy 
and  would,  probably,  induce  a  court  of  prize  to 
pronounce  them  illegal,  unless  sanctioned  by  the 
express  authority  of  the  government. 

§  22.  It  has  already  been  stated,  that  a  subject^ 
domiciled,  as  a  merchant,  in  a  neutral  port,  is  clothed 
with  the  privileges  of  the  country  in  which  he  re- 
sides ;  so  that  his  property,  engaged  in  a  trade 
with  the  enemy,  otherwise  innocent,  is  exempt  from 
confiscation. (a)  It  has  never  been  decided  that 
this  exemption  extends  to  all  subjects  who  are  re- 
sident, during  a  war,  in  a  neutral  country  ;  but, 

(a)  Bell  V.  Reid,  (1  M.  cf-  S.  726.)  The  Neptunus,  (6  Rob.  408.) 
The  Danons,  (4  Rob,  255,  in  notis.)  The  Matchless,  (1  Hc^g.  Ad,  R* 
103.) 

VOL.  I.  73 
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from  the  terms  in  which  the  deciBions  are  ex- 
pressed, it  is,  doubtless,  limited  to  those,  who,  pre- 
vious to  the  war,  by  the  length  or  intent  of  their 
residence,  and  the  nature  of  their  occupations,  had 
acquired  a  commercial  domicile  in  the  full  and  legal 
sense  of  the  term.  A  British  subject,  thus  domi- 
ciled, is  not,  however,  wholly  released  from  the  claims 
and  duties  of  his  native  allegiance.  It  has  been 
frequently  decided  in  the  English  courts  of  prize, 
both  in  the  admiralty  and  by  the  lords  of  appeal, 
that,  although  a  British  subject,  resident  abroad, 
may  engage  generally  in  trade  with  the  enemy, 
he  cannot  carry  on  such  a  trade  in  articles  of  a 
contraband  nature.  The  duties  of  his  allegiance 
travel  with  him  so  far,  as  to  restrain  him  from  sup* 
plying,  to  the  enemy,  articles  of  this  description. (a) 
As  articles  contraband  of  war,  when  destined  to 
the  use  of  the  enemy,  are  liable  to  confiscation,  even 
when  the  proprietor  is  a  neutral,  in  his  native  cha- 
racter, the  use  and  value  of  this  distinction  are  not 
immediately  obvious.  Its  probable  application  is 
to  the  ship  employed  as  the  vehicle  of  transporta- 
tion. As  a  general  rule,  the  ship,  if  belonging  to  a 
neutral,  is  restored.  If  belonging  to  a  subject, 
domiciled  abroad,  by  force  of  the  distinction,  she 
would  probably  be  condemned.  The  deeper  crimi- 
nality, that  the  breach  of  his  allegiance  would  fix 
upon  the  trade,  would  aggravate  the  penalty. 

It  is  also  to  be  observed,  that  this  distinction  is 
mainly  founded  on  the  doctrine  of  the  English 
common  law,  that  the  allegiance  of  the  subject  is 
perpetual  and  unalienable.  Hence^  it  could  not, 
with  propriety,  be  adopted,  in  its  full  extent,  by  the 

(a)  The  Neptunus,  (6  Rch.  408.)    The  Ann,  (1  Dod.  231.) 
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prize  coarts  of  a  country  in  which  the  right  of  the 
citizen  to  divest  himself,  by  a  foreign  residence,  of 
his  native  allegiance,  and  all  the  duties  that  it  im- 
poses, is  established  by  its  municipal  or  constitu- 
tional law.  In  such  a  country,  it  could  not  be 
justly  applied  to  a  citizen,  by  whom  this  right  of  ex- 
patriation had  been  duly  exercised. (a) 

§  23.  It  is  now  established,  that  where  two  or 
more  powers  are  allied  in  a  war,  if  the  subjects  of 
one  are  engaged  in  a  trade  with  the  common  ene- 
my, their  property,  so  employed,  is  just  as  liable  to 
confiscation  in  the  prize  court  of  an  ally  as  in  those 
of  their  own  government.  The  trade,  in  such  a 
case,  is  not  simply  a  violation  of  the  duty  that  the 
subject  owes  to  his  own  sovereign.  It  is  a  viola- 
tion of  the  compact  by  which  all  the  powers  are 
united  in  the  prosecution  of  the  war.  It  is  a  crime 
by  which  the  rights  and  interests  of  all  are  affected, 
and  hence  the  tribunals  of  all  have  an  equal  right 
to  restrain  and  punish  it.  It  is  not  alone  in  the 
prize  courts  of  England,  that  this  jurisdiction  over 
the  subjects  of  an  ally,  is  claimed  and  exercised. 
It  rests,  according  to  Sir  William  Scott,  on  a  uni- 
versal principle  in  the  law  of  nations ;  and  Bynker- 
shoek,  while  he  admits  that  the  jurisdiction  is  de- 
nied by  some,  on  the  ground  that  the  obedience  of 
the  subject  is  due  only  to  his  own  sovereign,  and 
that  a  foreign  power,  although  an  ally,  can  have  no 
right  to  control  his  actions,  yet  repudiates  their 


(a)  The  aI>solute  right  of  expatriation  is  maintained  by  many  of  the 
moat  eminent  writers  on  the  law  of  nations.  It  is  so  by  Grotius,  Puffen- 
dorf,  Vattel,  and  Bynkershoek ;  but  in  the  United  States,  it  cannot  h« 
said  that  the  doctrine  is  yet  established,  and  it  is,  doubtless,  to  be  received* 
if  at  all,  with  many  limitations,  which  the  writers  on  public  law  have  fail- 
ed to  notice.    Vide  ante  Lee.  V.j  Note  lU.,  p.  646. 
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doctrine  as  coDtrarj  to  reason,  usage,  and  public 

uiiViiyAa) 

i  iA.  It  is  an  onsettled  and  doobtfol  question, 
whether  the  subject  of  a  confederate  power,  whose 
property  has  been  captured  as  engaged  in  a  trade 
with  the  common  enemy,  can  defend  himself  in  the 
prize  courts  of  an  ally,  by  alleging  that  the  trade 
was  encouraged  or  permitted,  by  his  own  govern- 
ment* When  the  respective  governments  agree  to 
unite  in  the  war,  they,  in  effect,  agree  that  all  in- 
tercourse between  their  respective  subjects  and  the 
common  enemy,  shall  be  prohibited  ;  and  this  pro- 
hibition, it  would  seem,  that  neither  government 
can  be  justified  in  relaxing,  in  favor  of  its  own  sub- 
jects, without  the  consent  of  its  ally.  While  engaged 
in  the  prosecution  of  a  common  object,  neither 
can  be  justified  in  acting  with  an  exclusive  regard 
to  its  own  interests,  on  any  subject,  in  which  the 
rights  of  its  ally  are  equally  concerned.  The  ob- 
servations of  Sir  William  Scott,  on  this  important 
question,  are  entitled  to  great  weight,  aud,  proba- 
bly, by  future  judges,  will  be  regarded  as  deci- 
sive. 

It  is  of  no  importance  to  other  nations,  he  ob- 
served, how  much  a  single  belligerent  chooses  to 
weaken  and  dilute  his  own  rights ;  but  it  is  other- 
wise when  allied  nations  are  pursuing  a  common 
cause  against  a  common  enemy.  Between  them  it 
must  be  taken  as  an  implied,  if  not  an  express  con- 
tract, that  one  state  shall  not  do  any  thing  to  de- 
feat the  general  object.  If  one  state  admits  its 
subjects  to  carry  on  an  uninterrupted  trade  with  the 


(a)  The  Nayade,  (4  Rob.  251.)    Bynkershoek  Quaes.  Jur.  Pub.  ch.  10, 
(Dupoficeau  tram,  p.  81.)    The  Eenigheid,  (1  Rob,  210.) 
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enemy,  the  consequence  may  be  that  it  will  snpply 
that  aid  and  comfort  to  the  enemy,  which  may  be 
very  injurious  to  the  prosecution  of  the  common 
cause,  and  the  interests  of  its  ally.  It  should  seem 
that  it  is  not  enough  to  say  that  the  one  state  has 
allowed  the  practice  to  its  own  subjects  ;  it  should 
appear  to  be,  at  least,  desirable,  that  it  could  be 
shown  that  either  the  practice  is  of  such  a  nature, 
as  can,  in  no  manner,  interfere  with  the  common 
operations,  or  that  it  has  the  allowance  of  the  con- 
federate states.(a) 

In  the  case  in  which  these  observations  were 
made,  the  property  was  condemned  on  other 
grounds.  The  question  was,  therefore,  undecided ; 
nor  does  it  appear  to  have  subsequently  arisen, 
either  in  the  English  courts,  or  in  those  of  the  Uni- 
ted States. 

§  25.  In  closing  this  branch  of  our  subject,  it  re- 
mains only  to  state  the  cases  in  which  an  inter- 
course with  the  enemy,  although  not  a  trading  in 
the  usual  and  proper  sense  of  the  term,  is  yet 
deepied  to  be  equally  criminal,  and  is  followed  by 
the  same  penal  consequences. 

§  26.  Should  a  ship,  belonging  to  a  subject,  pro- 
ceed to  an  enemy^s  port  in  ballast,  with  no  inten- 
tion of  there  procuring  a  cargo,  it  cannot  be  doubt- 
ed, that  she  would  be  liable  to  capture,  both  on  her 
outward  and  return  voyage.  It  would  be  in  vain 
to  allege,  that  there  was  no  act  or  intention  of  tra- 
ding. It  is  plain,  that  there  could  be  no  justifiable 
motive  for  undertaking  such  a  voyage,  without  the 
permission  of  the  government ;  and  the  presump- 
tion of  concealed  purposes  of  a  commercial  nature, 


(a)  The  Neptoiiu,  (6  Rob.  406.) 
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and  of  a  secret  understandiDg  with  the  enemy,  conld 
not  be  resisted. 

Soy  where  the  goods  of  a  subject  are  embarked 
in  a  neutral  ship,  which  is  first  destined  to  an  ene- 
my's port,  although  it  is  not  intended  that  the  goods 
shall  be  there  delivered,  but  that  they  shall  proceed 
with  the  vessel  to  a  neutral  port,  their  ulterior  destina- 
tion, should  they  be  captured  in  any  stage  of  the  circui- 
tous voyage,  would  not  protect  them  from  confisca- 
tion.(a)  In  these  cases,  there  are  common  grounds 
of  condemnation.  The  property  of  a  belligerent  sub- 
ject in  an  enemy's  port,  is  liable  to  seizure  by  the  hos- 
tile government,  and  the  subject  violates  his  duty  by 
exposing  it  to  this  hazard.  It  is  also  evident,  that 
this  species  of  intercourse  would  open  a  channel 
for  intelligence,  and  afford  a  cover  for  fraud,  and 
hence  it  is  forbidden  by  the  same  reasons  of  public 
policy  that  apply  to  an  actual  trade.  It  is  a  just 
observation  of  Sir  William  Scott,  that  a  practice, 
which  is  liable  to  great  abuse,  though  productive 
of  no  evil  when  fairly  conducted,  ought  never  to  be 
allowed,  if  the  abuse  is  certain  to  be  frequent,  and 
is  impossible  to  be  prevented.  In  such  cases, 
the  only  safe  rule  is  total  prohibition. 

§  27.  It  has  been  decided  by  the  court  of  highest 
authority  in  the  United  States,  and  is,  therefore,  to 
be  regarded  as  established  law,  that  if  an  Ameri- 
can vessel,  during  a  war,  even  when  destined  to  a 
neutral  port,  prosecutes  her  voyage  under  a  license 
from  the  government  of  the  enemy,  both  ship  and 
cargo,  while  they  remain  under  the  protection  of 
the  license,  are  liable   to  capture,  and  if  captured, 

are  lawfully  subject  to  confiscation.  This  decision, 

« 

(a)  The  Vfiendschap,  (4  Rob.  9^1.) 
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although  novel  in  its  form,  is  no  more  than  a  just 
and  necessary  application  of  principles  universally 
admitted,  and  although  no  similar  decision  appears 
to  have  been  made  in  the  prize  courts  of  England^ 
it  seems  impossible  to  doubt  that,  should  the  case 
arise,  the  same  reasoning  would  be  adopted,  and 
the  same  determination  follow,  (a)  It  is  a  presump- 
tion, not  to  be  resisted,  that  the  license  is  granted^ 
by  the  hostile  government,  with  the  sole  view  to 
the  furtherance  of  its  own  interests,  and  hence,  the 
citizen  or  subject,  who  lends  himself  to  the  promo* 
tion  of  such  an  object,  violates,  from  sordid  motives, 
the  plainest  duties  of  his  own  allegiance. 

§  28.  In  the  important  case,  in  which  the  illega- 
lity of  a  voyage,  under  a  license  from  the  enemy, 
was  first  determined,  the  counsel  for  the  claimant 
insisted,  that  there  was  no  distinction  between  a 
license  to  individuals,  and  a  general  order  or  de- 
cree of  the  hostile  government,  authorizing  and 
protecting  all  trade  to  a  neutral  country ;  but  the 
argument  met  with  no  countenance  from  the  learned 
judge  who  presided,  and  whose  opinion  in  the  court 
below,  the  Supreme  Court  of  the  United  States, 
subsequently,  in  affirming  his  judgment,  adopted  in 
extenso,  as  a  full  and  satisfactory  expression  of 
their  own  views.  The  cases  supposed  to  be  simi- 
lar were,  in  his  judgment,  plainly  distinguishable. 


(a)  In  Everth  v.  Tiinno,  (1  Bar.  4r  Aid,  142,)  the  policy  contained  a 
warranty,  that  the  ship  should  be  provided  with  a  French  license,  and  the 
case  turned  upon  the  question,  whether  the  terms  of  this  license  had  been 
complied  with.  No  question  was  raised  as  to  the  legality  of  the  voyage, 
or  the  validity  of  the  contract.  It  is,  however,  to  be  observed,  that  in 
thin  case,  the  ship  was  also  provided  with  a  British  license.  The  assured, 
therefore,  by  accepting  a  French  license,  was  not  lending  himself  to  the 
views  of  the  enemy,  but  was  merely  gaining  additional  protection  to  a 
commerce  that  his  own  government  desired  to  favor. 
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The  first,  the  personal  licenBe,  presupposes  a  per- 
sonal commanicalion  with  the  enemy,  and  an 
avowed  intention  of  furthering  his  objects ;  to  the 
exclusion  of  the  general  trade,  by  other  merchants 
to  the  same  country.  It  has  a  direct  tendency  to 
prevent  such  general  trade,  and  relieves  the  enemy 
from  the  necessity  of  resorting  to  a  general  order 
of  protection.  It  contaminates  the  commercial  en- 
terprises of  the  favored  individual  with  purposes 
not  reconcilable  with  the  general  policy  of  his 
country,  exposes  him  to  extraordinary  temptations 
to  succor  the  enemy  by  intelligence,  and  separates 
him  from  the  general  character  of  his  country,  by 
clothing  him  with  all  the  effective  interests  of  a 
neutral.  On  the  other  hand,  a  general  order  opens 
the  whole  trade  of  the  neutral  country  to  every 
merchant ;  it  presupposes  no  incorporation  in  ene- 
my interests ;  it  enables  the  whole  mercantile  en^ 
terprise  of  the  country  to  engage  in  the  traffic 
upon  equal  terms,  and  it  separates  no  individual 
from  the  general  national  character.  Hence,  there 
is  all  the  difference  between  the  cases,  that  there  is, 
between  an  active  personal  co-operation  in  the  mea- 
sures of  the  enemy,  and  the  merely  accidental  aid 
afforded  by  the  pursuit  of  a  fair  and  legitimate 
commerce. 

§  29.  Nor  was  it  merely  on  the  reasons  that 
have  been  stated,  that  this  enlightened  judge 
founded  his  opinion.  He  proceeded  to  observe, 
that  in  every  grant  of  a  license,  there  is  an  implied 
agreement,  that  the  party  shall  not  employ  it  to  the 
injury  of  the  grantor — that  he  shall  conduct  himself 
in  a  perfectly  neutral  manner,  and  avoid  every  act 
of  hostile  tendency.  Such  an  agreement  results 
from  the  very  nature  of  the  engagement,  and  such 


LEbT.  VI.]        Trade  with  the  Enemy.  ^^ 

is  the  uniform  construction  put  by  Great  Britain  on 
the  conduct  of  her  own  subjects  trading   under 
licenses.     Can  an  American  citizen,  then,  be  per- 
mitted by  his  acceptance  and  use  of  a  license,  to 
carve  out  for  himself  a  neutrality  on  the  ocean 
when  his  country  is  at  war  ?     Can  he  justify  him- 
self in  refusing  to  aid  his  countrymen  who  have 
fallen  into  the  hands  of  the  enemy  on  the  ocean,  or 
decline  their  rescue  ?     Can  he  withdraw  his  perso- 
nal services  when  the  necessities  of  the  nation  re- 
quire them  ?     Can  an  engagement  be  legal,  which 
imposes  upon  him  the  temptation  or  necessity  of 
deeming  his  personal  interests  at  variance  with  the 
legitimate  objects  of  his  own  government  ?     Are 
the  principles  of  national  law  that  formerly  consi- 
dered the  lives  and  property  of  all  enemies,  as  lia- 
ble to  the  arbitrary  disposal   of  their  adversary, 
so  far  relaxed  that  a  part  of  the  people  may  claim 
to  be  at  peace,  while  the  residue  are  involved  in  all 
the  dangers  and  calamities  of  war  ?     He  declared 
his  inability  to  admit  the  doctrine,  unless  it  was 
taught  him  by  that  superior  tribunal,  by  whose  su- 
perior wisdom  he  was  willingly  governed. (a) 

The  attempt  would  be  presumptuous  and  vain  to 
make  any  addition  to  reasons  so  conclusive  in  them- 
selves, and  so  perspicuously  stated.  They  are  not 
to  be  regarded  merely  as  evidence  of  the  propriety, 
and  wisdom  of  the  rule,  that  has  been  adopted  as 
law  in  the  United  States.  They  are  a  sound  expo- 
sition, and  an  eloquent  vindication,  of  the  principles 
of  that  universal  law  of  equity  and  reason,  by  which 
all  civilized  nations  are  equally  bound. 


(•)  The  Julia,  (1  GallUy  605-6.)     S.  C.,&ffinned  in  Error,  (8  Crcmeik, 
181.) 
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§  30.  In  a  sqbscqucnt  case,  where,  substantially, 
the  same  question  arose,  and  in  which  the  vessel 
was  captured  before  her  arrival  at  the  port,  where 
her  licensed  cargo  was  to  be  delivered,  it  was  in- 
sisted, by  the  counsel  for  the  claimant,  that  as  no 
illicit  intercourse  had,  in  fact,  taken  place,  the 
whole  offence  consisted  in  intention,  and  that,  until 
the  completion  of  the  voyage,  the  party  had  the 
right  and  the  power  to  abandon  the  illegal  design, 
and  there  was  no  certainty  that  if  the  capture  had 
not  intervened,  it  would  not  have  been  abandoned. 
This  reasoning,  however,  made  no  impression  on 
the  mind  or  decision  of  the  court.  They  held  that 
the  vessel  was  liable  to  capture  at  the  instant  the 
voyage  under  the  license  was  commenced,  and  that 
it  was  absurd  to  suppose,  that  the  armed  vessels  of 
the  United  States  were  bound  to  abstain  from  a 
seizure,  until  it  was  known  whether  the  illegal  de- 
sign would  be  completed  or  abandoned,  since  this 
would  be,  in  effect,  saying  that  the  right  of  capture 
is  only  to  exist  when  the  power  of  making  it  was  at 
an  end.(a)  This  decision,  it  may  not  be  unneces- 
sary to  remark,  was  only  a  particular  application  of 
a  universal  rule.  The  commission  of  the  act,  the 
execution  of  the  contemplated  design,  is  never  ne- 
cessary to  justify  a  capture  on  a  trading  with  the 
enemy^  In  all  cases  where  the  object  of  the  voy- 
age is  prohibited,  either  by  the  municipal  law,  or 
the  law  of  nations,  its  inception  with  the  illegal  in- 
tent, completes  the  offence  to  which  the  legal 
penalty  attaches. 

§  81.  In  all  the  cases  to  which  I  have  hitherto 


(a)  The  Aurora,  (8  Cranch,  SOS.) 
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referred,  the  avowed  or  certain  object  of  the  hcense 
was  to  aid  the  design  and  further  the  interests  of  the 
enemy,  by  fnrnishing  a  supply  of  provisions  to  his 
armies  in  a  neutral  country,  and  in  one  of  the  cases 
much  stress  seems  to  have  been  laid  on  these  cir- 
cumstances as  necessary  to  determine  the  illegality 
of  the  voyage  ;(a)  but,  in  the  latest  case  on  this  sub- 
ject, which  it  was  attempted  to  distinguish  on  the 
ground  that  the  licensed  cargo  was  not,  in  fact,  des- 
tined, in  any  manner,  to  the  use  of  the  enemy,  the 
Supreme  Court  explained  its  former  decisions,  and 
placed  the  doctrine  on  the  broad  ground,  that  the 
mere  sailing  under  an  enemy's  license,  without  re- 
gard to  the  objects  of  the  voyage,  or  the  port  of  des- 
tination, constitutes  of  itself  an  act  of  illegality  which 
subjects  the  property  to  confiscation.  It  is  an  at- 
tempt, by  one  individual  of  a  belligerent  country,  to 
clothe  himself  with  a  neutral  character  by  the  favor 
of  the  other  belligerent,  and  thus  to  separate  himself 
from  the  common  character  of  his  country.(i)  It  is 
indeed,  evident,  that  the  obligations  which  a  hostile 
license  imposes  on  the  party  to  whom  ULis  grant- 
ed, are,  in  all  cases,  inconsistent  with  the  duties  of 
his  allegiance,  and  hence  its  acceptance  and  use  by 
the  citizen,  without  the  sanction  of  his  own  gov- 
ernment, must,  in  all  cases,  be  a  sufficient  ground 
of  condemnation.  It  follows  that  an  insurance 
upon  property,  covered  by  a  license  from  the  ene- 
my, and  liable  to  condemnation  on  that  ground,  if 
made  in  the  belligerent  country  whose  rights  are 


(a)  The  language  of  the  court,  both  in  the  Aurora  and  in  the  Hirmm, 
(8  Cranch,  441.)  S.  C,  (1  Wheat,  440,)  seeiUB  to  favor  this  construc- 
tion. 

ih)  The  Ariadne,  (2  Wheat.  143.) 


W  Illegal  Insurances.         [lect.  ti. 

violated,  is  necessarily  illegal  and  void  ;  but  where 
goods  are  shipped,  by  a  merchant,  in  a  vesseli  and 
on  a  voyage,  which  are  protected  by  a  license,  if|  at 
the  time  of  the  shipment,  he  had  no  knowledge  of 
the  existence  and  intended  use  of  the  license,  they 
would,  doubtless,  be  restored ;  and,  consequently! 
the  insurance  upon  them  would  be  valid.(a) 

§  32.  In  New- York  the  decisions  of  the  Supreme 
Court,  relative  to  the  illegality  of  a  voyage,  protec- 
ted by  a  license  from  the  enemy,  are  in  entire  con- 
formity to  those  of  the  Supreme  Court  of  the  Uni- 
ted States,  and  in  that  state  the  illegality  of  an  in- 
surance on  such  a  voyage  is  definitively  settled. (6) 
It  is  proper  here  to  remark,  that  in  this,  as  in  all 
similar  cases,  the  charge  of  illegality  can  never  be 
repelled  by  evidence  of  the  knowledge  and  consent 
of  the  insurer.  On  the  contrary,  if  the  policy  con- 
^ tains  an  express  stipulation  or  warranty,  that  an 
enemy's  license  shall  be  used  for  the  protection  of 
the  property  on  the  voyage  insured,  the  contract  is, 
on  its  face,  illegal  and  void.(c)  The  decisions  in 
Massachusetts,  it  is  to  be  regretted,  do  not  corres- 
pond witlPthose  of  the  courts  of  the  United  States. 
It  has  been  determined  in  that  state,  that  the  mere 
fact  of  sailing  with  a  license,  does  not  render  the 
voyage  illegal,  so  as  to  avoid  the  policy,((Z)  although 
it  may  subject  the  party  to  a  penalty,  and  the  pro- 
perty to  confiscation ;  and  that  the  use  of  an  ene- 
my's license  is  so  far  from  being  unlawful,  that  the 


(a)  It  is  plainly  intimated  by  the  court  in  the  Hiram,  (8  Cranch,  451,) 
that  the  goods  of  an  innocent  shipper  would  be  restored. 

(6)  Colquhoun  v.  N.  Y.  F.  Ins.  Co.  (16  Johns.  362.  Ogden  v.  Barker, 
(18  Johns.  87.) 

(c)  Craig  v.  U.  S.  Ins.  Co.,  (1  PeL  C.  C.  R.  410.) 

(i)  Hayward  v.  Blake,  (12  Mass.  176.)  The  same  decision  was  made 
in  Connecticut,  Bulkley  v.  Derby  Fish.  Co.,  (1  Can.  671.) 
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document  has,  in  itself,  a  legal  value,  and  is,  there- 
fore, a  legitimate  object  of  sale  and  of  insurance.(a) 
Neither  the  opinions  of  the  judges,  nor  the  deci* 
sions,  in  these  cases,  1  feel  it  a  duty  to  remark,  are 
to  be  considered  as  evidence  of  the  existing  law 
of  Massachusetts.  The  questions  to  which  they 
relate,  form  no  part  of  the  municipal  law  of  the 
state.  They  belong  exclusively  to  the  national  law 
of  the  union.  Hence,  the  decisions  in  Massachusetts 
are  superseded  and  overruled  by  the  opposite  deci- 
sions of  that  supreme  tribunal,  whose  authority,  on 
all  questions  of  national  law,  is  paramount  and 
controlling.  To  deny  that  this  authority,  on  such 
questions,  is  supreme,  and,  therefore,  conclusive, 
on  all  state  courts,  as  well  as  on  the  inferior  courts 
of  the  United  States,  is  virtually  to  dissolve  the 
unity  of  the  nation.  Such  a  denial,  by  a  state  tri- 
bunal, would  be  a  new  and  dangerous  form  of  nul- 
lification. It  would  not  be  law,  but  a  judicial 
menace  of  separation  and  anarchy.  There  is  no 
political  truth  that  deserves  to  be  more  frequently 
inculcated,  and  demands  a  more  earnest  belief, 
than  that  the  decisions  of  the  Supreme  Court  of  the 
United  States,  on  all  questions  of  constitutional 
and  national  law,  have  the  same  obligatory  force 
on  all  tribunals  of  justice,  public  functionaries, 
and  private  citizens,  as  the  constitutional  provi- 
sions of  an  act  of  Congress.  In  the  broadest  and 
fullest  sense  of  the  term,  they  are  the  law  of  the 
land.  This  truth  is  the  keystone  of  the  national 
arch — its  practical  denial^  the  demolition  of  the 
structure,  (b) 


(a)  Perkins  v.  N.  Eng.  Ins.  Co.,  (12  Mass,  214.) 

(5)  Videante,Lec.IV.,NotenL,p.  478-9.  The  decisions  of  the  Sopimae 
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§  33.  The  question  of  an  unlawful  trading  with 
the  enemy,  may  not  unfrequently  depend  on  the 
national  character  of  the  territory  Or  port  where 
the  voyage  commences,  or  to  which  it  is  directed. 
The  prohibition  of  intercourse,  doubtless,  extends 
not  only  to  every  place  within  the  dominions,  and 
subject  to  the  government,  of  the  enemy,  but  to 
every  place,  of  which  the  enemy  is  in  the  actual 
possession,  although  the  possession  may  be  so 
purely  military  and  temporary,  as  not  to  have  af- 
fected the  national  character  of  its  inhabitants.(a) 
It  is  manifest,  that  the  reasons  of  public  policy  that 
forbid  the  intercourse,  apply  as  fully  to  the  ports 
of  an  allied  or  friendly  power,  of  which  the  enemy 
is  in  the  transient  occupation,  as  to  those  that  pro- 
perly belong  to  his  dominions,  in  all  cases  where 
the  fact  of  hostile  occupation  is  known,  when  the 
communication  is  attempted.  There  is  the  same 
hazard  to  the  state — the  same  breach  of  duty  and 
allegiance,  on  the  part  of  the  subject. 

^  34.  Nor  is  it  always  requisite  to  render  the  in- 
tercourse illegal,  that  the  place,  with  which  it  is 
opened,  should,  at  the  time,  be  subject  to  the  gov- 
ernment, or  in  the  actual  possession  of  the  enemy. 
When  a  territory,  or  colony,  that  is  admitted  to  have 
formed  a  part  of  the  dominions  of  the  hostile  power, 
is  in  a  state  of  open  and  successful  revolt ;  where 


Court  of  Uie  United  States  were  not  cited  in  the  Massachusetts  cases — had 
they  been,  they  would  doubtless  have  been  followed.  In  August,  1813, 
Congrress  passed  a  special  act,  prohibiting,  under  severe  penalties,  the  use 
of  British  licenses,  by  American  vessels ;  but  the  only  value  of  the  law 
consisted  in  its  additional  penalties.  The  insurance  cases  in  the  English 
reports  of  common  law,  relative  to  a  trading  with  the  enemy,  have  already 
been  sufficiently  stated.  Potts  v.  Bell,  (8  TVrm,  648.)  Atkinson  v.  Abbott, 
(11  East,  136.)  Hagedom  v.  Bell,  (1 M.  cf-  i$.  460.) 
(•)  Vide  ante,  Lee.  IV.,  {  39,  p.  438. 
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it  has  asserted  its  independence,  as  a  sovereign 
state,  and  for  years  has  maintained  the  declaration, 
by  force  of  arms,  courts  of  justice  must  still  regard 
it  as  belonging  to  the  enemy,  until,  by  some  pub- 
lic act  of  their  own  government,  its  character,  as  an 
independent  and  friendly  power,  has  been  express- 
ly recognized.  It  is  for  the  government  alone  to 
decide,  whether  a  revolted  territory  has  acquired 
the  rights  of  an  independent  nation  ;  and  until 
that  decision  is  made,  the  judges  are  bound  to 
say,  that  its  former  relations  are  unaltered,  and 
that  the  sovereign  power  of  the  parent  state  is  still 
subsisting. 

During  the  last  war  between  England  and  France, 
it  was  decided  by  the  lords  of  appeal,  many  years 
after  the  island  of  St.  Domingo  had  thrown  off  its 
subjection  to  France,  and  large  portions  of  it  were 
in  the  actual  and  exclusive  possession  of  the  insur- 
gents, that  nothing  had  been  declared  or  done  by 
the  British  government,  that  could  authorize  a  Bri- 
tish tribunal  to  consider  the  island  generally,  or 
any  parts  of  it,  (notwithstanding  a  power,  hostile  to 
France,  was  established  within  it,)  as  any  other 
than  a  colony,  or  parts  of  a  colony,  of  the  enemy. 
And  in  a  case  before  the  Supreme  Court  of  the 
United  States,  in  which  a  similar  question,  as  to 
the  national  character  of  the  island,  arose,  the  doc- 
trine that  it  could  only  be  changed  by  the  recogni- 
tion of  the  American  government,  was  explicitly 
and  solemnly  affirmed.(a) 


(a)  The  ManUla,  (1  Ed,  Ad,  R,  3.)  The  Pelican,  {Ibid,  Appeo.  D.) 
Rom  v.  Himely,  (4  Cranch,  273.)  Vide  also,  Gelaton  v.  Hoyt,  (13  Jokia. 
587.)  Johnson  v.  Greaves,  (2  Taunt.  344.)  Blackburne  v.  Thompson, 
(16  Eiuty  81.)  Mr.  Phillips,  (1  P\il,  82)  says,  that,  in  determining  who 
avs  public  enemies,  regard  is  had  to  tha  government,  de facto;  and  if  a 
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§  35.  From  what  circomstaDcefl,  and  at  what  pe- 
riod, hostilities  shall  be  said  to  have  commenced, 
so  as  to  have  fixed  the  character  of  a  public  ene- 
my, on  the  state  with  which  they  are  waged,  it  is 
not,  in  all  cases,  easy  to  determine.  There  is  no 
difficnlty,  where  a  pnblic  declaration  or  manifeato 
precedes  an  actual  war.  The  war,  then,  ezisti 
from  the  time  it  is  declared  ;  but  such  a  precedent 
declaration  is  not  necessary  to  legalize  hostilities, 
and  by  modern  usage,  it  is  frequently  dispensed 
with,  and  the  war  commenced  without  any  public  no- 
tice or  warning,  by  some  acts  of  positive  aggression, 
under  the  sanction  and  authority  of  the  government. 
Such  acts,  however,  are,  in  their  nature,  equivocal. 
They  may  be  measures  simply  of  precaution,  or  of 
limited  reprisals.(a)  It  is  the  intention  of  the  go- 
vernment by  which  they  are  directed,  thht  alone 
determines  their  character.  Where  the  intentions 
of  the  government  are  at  all  doubtful,  it  is  evident, 
that  the  conduct  of  individuals  is  entitled  to  a  le- 
nient and  favorable  construction.  To  justify  the 
condemnation  of  property,  as  involved  in  a  trade 
with  the  enemy,  or  to  avoid,  on  the  same  ground, 
a  policy  of  insurance,  the  court  should  be  satisfied. 


colony  of  the  enemy  has  revolted,  and  maintains  itself  under  an  indepen- 
dent government,  trade  may  be  carried  on  with  such  colony ;  and  in  8«p> 
port  of  this  position,  he  refers  to  the  case  of  Johnson  v.  Greaves.  Th« 
judgment  of  the  common  pleas,  in  this  case,  was  evidently  founded  on  the 
prior  decision  of  Sir  William  Scott,  in  the  Manilla ;  and  it  is  manifest, 
that  the  exclusive  grounds  of  his  decision,  as  well  as  of  the  judgment  of  the 
King's  Bench,  in  Blackbume  v.  Thompson,  were,  that,  by  the  true  con- 
struction of  certain  orders  in  council,  the  neutrality  of  all  the  ports  in  St. 
Domingo,  not  in  the  actual  possession  of  French  troops,  had  been  recog- 
niied  by  the  British  government,  and  that  it  was  only  by  virtue  of  tUs 
recognition  that  the  trade  was  rendered  legal. 

(a)  Vide  an  able  article  on  Bfarine  Insurance,  in  the  London  I«w 
Ifigtsliio,  Vol.  XVm.,  p.  99.    a  Wheat  on  Inter.  Law,  U. 
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not  only  that  hostilities  existed,  but  that  the  fact 
was  so  public  and  notorious,  that  the  knowledge  of 
its  existence  was  justly  to  be  imputed  to  the  parties, 
by  whom  the  acts  of  supposed  illegality  were  com- 
mitted or  authorized.  It  would  be  plainly  unjust, 
to  confiscate  the  property  or  annul  the  contract, 
where  reasonable  doubts  exist,  either  as  to  the 
intentions  of  the  government,  or  the  knowledge  of 
the  party. 

$  36.  The  period  of  the  termination  of  hostilities 
seems,  in  all  cases,  to  be  free  from  doubt.  They 
cease,  from  the  time  that  the  preliminaries  of  peace 
are  signed,  unless,  as  is  usually  the  case,  a  diiSer- 
ent  period  is  prescribed,  and  defined  by  the  special 
provisions  of  the  treaty.  From  the  time  that  the 
war  is  thus  terminated,  the  capture  of  enemy's  pro- 
perty on  the  ocean  becomes  unlawful ;  and  it 
seems  the  better  opinion,  that  even  where  the  cap- 
ture is  made  in  ignorance  of  the  fact,  the  owner  is 
entitled,  not  merely  to  a  restitution,  but  to  a  com- 
pensation, in  damages. (a)  The  effect,  however, 
of  the  termination  of  hostilities,  on  the  property  of 
subjects,  engaged  in  an  unlawful  trade  with  the 
enemy,  is  by  no  means  manifest  or  certain.  Where 
the  vessel  is  destined  to  an  enemy's  port,  the  in- 
tervention of  peace,  before  the  completion  of  the 
voyage,  it  is  probable,  would  redeem  the  property 
from  confiscation  ;  but  where  the  voyage  is  from  an 
enemy's  port,  as  the  offence  was  consummated  by  the 
act  of  sailing,  there  seems  no  reason  to  believe  that 
the  cessation  of  hostilities,  during  the  voyage,  would 
be  held  to  discharge  the  crime,  or  avert  its  penalty. 


(a)  a  Wheat  Intemat  Law,  291-3. 
VOL.  1.  75 


Im  mMbm  of  tlKse  cases,  iwvew,  ctmid  the  ter- 
MnMttkMk  of  the  wer  reader  mhd  a  priori 
la  eaefa  case,  the  rofafe  is  iBeaai  at  its  i 
laeat,  aad  coaseqaeathr,  the  eoatract  Toid  in  its 
orifia^  It  cotiid  not,  therefore,  avail,  even  to  cover 
risks  sobseqaent  to  the  peace,  that  might  other* 
wis^  be  lawfollj  iosared,  withovt  a  new  and  ex- 
press Sirreeroeat  of  the  parties* 

4  *4l.  We  hare  now  reached  that  stage  of  the 
diseassion,  at  which  it  is  proper  to  uiqnire  into  the 
coMtruction  and  effect  of  licenses  granted  by  the 
sovereign  power,  either  for  the  protection  of  a 
trade  with  the  eneraj,  or  of  enemies'  property. 

In  ascertaining  the  tme  resnk  of  the  English 
decisions  on  this  snbject,  there  is  a  serions  diffi- 
calty,  that  I  have  sensibly  felt  in  examining  the 
cases,  and  shall  endeavor  to  explain.  During  the 
war  lietween  England  and  France,  that  followed 
the  peace  of  Amiens,  the  conrts  of  common  law, 
as  well  as  of  prize,  were  led  to  adopt,  from  politi- 
cal motives,  a  much  more  enlarged  and  favorable 
construction  of  licenses,  than  had  been  usual  in 
former  wars.  In  former  wars,  a  license  was  re- 
garded us  an  act  of  special  grace  ;  and,  as  such, 
was  subject,  in  its  application,  to  the  rules  of  a 
strict  interpretation.  An  exact  compliance  with  its 
terms  and  conditions  was  only  dispensed  with  in 
cases  of  actual  and  proved  necessity. (ft)     But  on 


(A)  In  the  Conmopolite,  (4  Roh.  11,)  Sir  Wm.  Scott  says—"  Licenses, 
being  high  acts  of  sovereignty,  they  are  necessarily  stricti  juris  ;^*  and  in 
the  Goode  Hoop,  (1  Ed.  328,)  that  **  Licenses,  being  matter  of  special  is^ 
dulgencc,  the  application  of  them  was  formerly  strictissimi  juris.*'  So,  in 
the  Juno,  (2  Rob,  1 17,)  his  language  is — **  A  license  is  a  thing  strictijuris^ 
a  privilege  which  a  man  does  not  possess  by  his  own  right,  but  it  is  con- 
cedtdtohimas  an  indulgence;  and  tbevefore,  ft  is  to  be  strictly  obeerved." 
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the  renewal  of  the  war,  that  the  peace  of  Amienb 
rather  gnspended  than  terminated,  when,  bj  the 
overruling  power  and  influence  of  France,  the 
commerce  of  England  was  nearly  excluded  from 
the  ports  of  the  continent,  the  granting  of  licenses 
became  a  part  of  the  settled  policy  of  the  English 
government,  adopted  with  an  express  view  to 
counteract  and  defeat  the  hostile  designs  of 
France.  They  were  the  expedient  to  which  the 
government  resorted,  for  the  purpose  of  retaining 
a  portion  of  the  commerce,  that  the  enemy  aimed 
utterly  to  de8troy.(a)  The  courts  of  justice, 
knowing  that  such  were  the  views  of  the  govern- 
ment, and  that  they  were  closely  identified  with 
the  interests  of  the  nation,  were  anxious  to  carry 
them  inito  full  effect.  Hence,  they  adopted  as  a 
new  principle  of  construction,  that  licenses  were 
to  be  considered  as  granted,  not  from  motives  of 
personal  favor,  but  from  a  regard  to  the  general  in- 
terests of  the  country.  Consequently,  where  the 
intentions  of  the  government,  as  to  the  nature  of 
the  trade  that  was  meant  to  be  protected,  were  sub- 
stantially complied  with,  they  regarded  a  departure 
from  the  literal  conditions  of  the  license  with  great 
indulgence,  and  for  the  protection  of  the  parties  gave 
to  the  terms  of  the  instrument,  the  largest  interpre- 
tation they  could  possibly  admit.    In  a  leading  case 


(a)  Vide  tlie  observations  of  Sir  William  Scott,  in  the  Goode  Hoop,  (1 
Ed,  329,  30,  31.)  He  8ay»— *^  Ahhongh  they  are  denominated  licensefs, 
they  arc,  also,  in  effect,  expedients  adopted  by  this  country  to  support  it^ 
trade,  in  defiance  of  all  those  obstacles  which  are  interposed  by  the  enemy/* 
Sabstantially  the  same  views  are  expressed  by  Sir.  J.  Mansfield,  in  Mor- 
gan V.  Oswald,  (3  Taunt.  665,)  and  in  Flindt  v.  Scott,  (6  Taunt.  693,) 
where  he  says — ^*  Licenses  are  now  granted,  not  so  much  for  the  benefit 
of  the  grantee,  as  of  the  country;  and  contrary  to  what  was  at  first  held, 
they  are  to  receive  the  moet  libaral  coDstraction." 
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the  learned  judge  of  the  admiralty,  after  clearly  ex- 
plaining the  reasons  of  public  policy,  that  rendered 
it  proper  to  relax  the  ancient  strictness,  laid  down  the 
following  as  the  rule,  by  which,  unless  controlled 
by  a  higher  authority,  he  meant  in  future  to  be 
governed,  that,  where  the  parties  had  acted  with 
good  faith,  and  with  an  anxious  desire  to  conform 
to  the  terms  of  the  license,  he  would  have  recourse 
to  the  utmost  liberality  of  construction,  that  was  in 
the  power  of  the  court  to  apply  ;  and,  in  such  cases, 
would  go  to  the  utmost  length  of  [protection,  that 
a  fair  judicial  discretion  would  warrant,  even  when 
there  had  been  a  considerable  failure  in  the  literal 
execution  of  the  terms  of  the  license  ;(a)  and  it  is 
manifest  that  many  of  the  decisions  in  the  courts 
of  common  law,  proceeded  on  the  same  principle. 
Most  of  the  reported  cases,  on  the  subject  of 
licenses,  were  decided  during  the  period  that  this 
liberal  doctrine  prevailed,  and  in  many  of  them,  it 
is  a  matter  of  extreme  dilSiculty  to  say,  whether  the 
determination  was  governed  by  the  peculiar  cir- 
cumstances and  character  of  the  war,  or  by  reasons 
of  general  and  permanent  application.  It  is  evi- 
dent, however,  that  it  is  only  rules  of  a  permanent 
character,  that  can  justly  be  said  to  form  a  part  of 
the  existing  law,  and  that  it  would  be  useless  and 
improper  to  state  those,  that  were,  in  truth,  occa- 
sional exceptions,  arising  from  a  state  of  things  so 
extraordinary,  that  it  is  highly  improbable  it  will 
ever  again  occur.     In  the  observations  that  follow. 


(a)  The  Goode  Hoop,  ut  sup.  In  this  case,  the  vessel  did  not  begin 
her  voyage  until  several  months  after  the  license  had  ex^^tedj  yet  the 
court  presumed  that  the  allegation,  that  she  was  detained  by  an  embargo, 
was  true. — ^That  is,  presumed  the  existence  of  a  necessity  that  the  party 
would  formerly  h^ve  been  held  strictly  to  prove, 
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I  have  endeavored  to  make  the  necessary  discrimi- 
nation, but  will  not  affirm  that  I  have  fully  suc- 
ceeded. 

§  38.  The  validity  of  a  license  depends  on  the 
sufficiency  of  the  authority,  by  which  it  is  granted, 
and  on  the  good  faith  of  the  party,  on  whose  appli- 
cation it  is  issued.  It  must  proceed,  directly  or  in- 
directly, from  the  sovereign  power  of  the  state, 
which  is  alone  competent  to  decide  on  all  the  cir- 
cumstances of  political  and  commercial  expedien- 
cy, by  which  such  an  exception,  from  the  ordinary 
consequences  of  war,  ought  to  be  controlled.(a)  In 
England,  licenses  are  either  granted  directly  by 
the  crown,  or  by  some  subordinate  officer,  to  whom 
the  authority  of  the  crown  has  been  delegated, 
either  by  special  instructions,  or  under  the  provi- 
sions of  an  act  of  Parliament ;  and,  in  all  cases 
where  the  power  is  exercised  by  a  subordinate  offi- 
cer, it  is  a  proper  and  necessary  inquiry,  whether 
the  terms  of  his  authority,  on  a  just  interpretation 
of  the  intentions  of  the  government,  have  been  pro- 
perly followed  in  the  form  and  conditions  of  the 
license.  Thus,  where  an  act  of  Parliament  re- 
quires that  a  license  to  authorize,  during  war,  the 
importation  of  goods  prohibited  by  the  navigation 
acts,  must  specify  the  goods  to  be  protected,  the 
specification  is  indispensable,  and  a  license  con- 
taining only  a  general  description,  would  be  void 
on  its  face. (6)     In  the  United  States,  as  a  general 


(a)  Sir  William  Scott,  in  the  Cosmopolite,  (4  Rob,  11.) 
(6)  Schroeder  v.  Vaux,  (16  East,  62.)  Vide,  also,  Vanharthals  v.  Hal- 
hed,  (1  East,  487,  note.)  Kensington  v.  Inglis,  (8  East,  373.)  John- 
son V.  Sutton,  {Doug,  264)  The  Hope,  (1  Dod,  226.)  It  was  held, 
in  this  last  case,  that  a  license  to  cover  enemies'  property  cannot  be  grant- 
ed by  a  consul  or  admiial,  and,  in  The  Charlotta,  (1  Dod.  387,)  that  even 
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role,  licenses  can  only  be  issued  under  the  authori^ 
ty  of  an  act  of  Congress,  although,  in  special  cases, 
and  for  purposes  immediately  connected  with  the 
prosecution  of  the  war,  such  as  the  importation  for 
the  use  of  the  government  of  naval  or  militaiy 
stores,  they  may,  probably,  be  granted  by  the  sole 
authority  of  the  president,  (a)  It  is  scarcely  neces- 
sary to  add  that  a  license,  although  granted  in  doe 
form,  and  by  the  proper  authority,  may  be  vitiated 
like  every  other  grant,  by  the  fraudulent  conduct  of 
the  person  obtaining  it.  His  misrepresentation  or 
suppression  of  material  facts — of  facts,  that  if 
known,  would,  probably,  have  influenced  the  dis- 
cretion of  the  grantor — renders  the  license  a  nulli- 
ty, and  exposes  the  property,  it  is  invoked  to  pro- 
tect, to  certain  condemnation. (6) 

§  39.  Where  a  license  is  valid  when  issued,  two 
conditions  are  necessary  to  be  fulfilled,  to  render 
it  available  for  the  protection  of  the  property  to 
which  it  relates.  First — The  intentions  of  the 
grantor,  as  expressed  in  the  license,  must  be  por- 
sued  in  the  mode  of  its  execution.  And  second — 
In  executing  it,  there  must  be  an  entire  good  faith 
on  the  part  of  the  user.  The  good  faith  of  the  user 
is  not  alone  sufficient.  It  is  a  mistake  to  suppose 
that  his  rights  may  not  be  prejudiced,  by  a  con- 
struction of  the  grant,  that  is  merely  erroneous. 
It  is  absolutely  essential,  that  the  will  of  the  gran- 
tor shall  be  observed ;  so  that,  that  only  shall  be 
done  which  he  intended  to  permit;  whatever  he 
did  not  mean  to  permit,  is  absolutely  interdicted. 


the  Lord  Lieutenant  of  Ireland,  without  a  special  authority  from  Vie 
crown,  has  no  power  to  protect,  by  a  license,  a  trading  with  the  enemy. 

(a)  Vide  ante,  p.  366. 

(h)  The  Clio,  (6  Rob.  69.)    The  Coimopoltti,  ut  sup. 
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Hence,  the  party  who  uses  the  license,  engages, 
not  only  for  fair  intentions,  bat  for  an  accurate  in- 
terpretation and  execution  of  the  grant.  It  is  not 
meant,  that  licenses  are  to  be  construed  with  a 
literal  and  pedantic  accuracy,  so  that  the  slightest 
deviation  from  their  terms  shall  be  held  to  vitiate 
their  effect,  but  no  greater  latitude  of  interpretation 
is  permitted  than  corresponds  with  the  intentions 
of  the  grantor,  fairly  understood.  No  other  or 
greater  deviation  is  allowed,  than  it  may  be  justly 
presumed  the  grantor,  with  a  knowledge  of  the 
circumstances,  would  himself  have  8anctioned.(a) 

§  40.  The  most  material  circumstances,  in  re- 
spect to  which  it  is  necessary,  that  the  intentions 
of  the  grantor,  as  collected  from  the  license,  shall 
be  followed,  are — 1.  The  persons  entitled  to  use 
the  license.  2.  The  quality  and  quantity  of  the 
goods  that  it  protects.  3.  The  character  of  the 
vessel.  4.  The  course  and  route  of  the  voyage. 
And  lastly,  5.  The  time  limited  for  its  performance. 

$  41.  It  seems  to  be  clear,  from  the  decisions, 
that  a  license  is  not  a  subject  of  transfer  or  assign- 
ment, but  that  its  legitimate  use  is  confined  to  those 
for  whose  benefit  it  was  originally  granted.  How- 
ever general  may  be  the  terms  in  which  the  gran- 
tees are  described,  those  who  claim  for  their  pro* 
perty  the  protection  of  the  license,  must  connect 
themselves  with  it,  by  proof  that  the  application,  on 
which  it  was  issued,  was  made  in  their  behalf,  and 
that  the  applicant  named  in  the  license  was,  in 
truth,   their  agent.(&)     But,   where  a  license   is 


(a)  The  Cosmopolite,  ut  sup. 

(h)  Feize  v.  Thompeon,  (1  TVitiTi/.  122.)    Wtrin  v.  Scott,  (4  Teami, 
906,)    Robmson  v.  MorriB,  (6  TVnutf.  736.)    Jkxkm  v.  M*Iiito«h,  (IS 


or 


la- 
in 
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granting  such  a  privilege,  it  is  evident^  that  the  go- 
vernment looks  solely  to  the  nature  of  the  trade, 
and  not  at  all  to  the  character  of  the  persons,  by 
whom  it  is  to  be  conducted.  It  is,  accordingly, 
held,  that  it  is  of  no  consequence,  by  what  indi- 
viduals, such  a  license  is  carried  into  effect,  provi- 
ded, the  conditions  annexed  to  it  are  fully  complied 
with.  A  license,  thus  general  and  indefinite,  is  a 
legitimate  subject  of  transfer  and  sale,  and  the 
purchaser  is  as  fully  protected  as  if  it  had  been 
granted  to  him  on  his  personal  application. (a) 

$  43.  The  grantee,  when  named,  must  be  truly 
described  in  the  license,  and  the  privilege  granted 
must  be  exercised  by  him,  in  the  character  which 
the  license  attributes  to  him.  Where  the  agent, 
who  procured  the  license,  was  described  as  a  mer- 
chant of  London,  but  it  appeared  on  the  trial,  that 
when  the  privilege  was  granted,  he  was,  in  fact,  a 
resident  of  a  foreign  country,  the  error  was  held  to 
invalidate  the  license,  and,  as  a  necessary  conse- 
quence, it  avoided  the  insurance. (2»)     So,  where  a 


(a)  The  Acteon,  (2  Dod.  48.)  The  negotiability  of  general  license!  !■ 
alto  recognized  in  the  Louisa  Charlotte,  (1  Dod.  308.) 

(6)  Klingender  v.  Bond,  (14  East,  484.)  Vide,  also,  Warin  v.  Scott, 
(4  Taunt,  605,)  which  corresponds,  in  principle,  with  the  decision  of  the 
Kins's  Bench.  The  authority  of  Klingender  v.  Bond  seems  to  be  much 
•baken  by  a  decision,  longauheequent,  of  the  Court  of  Common  Pleas,  in 
the  case  ofLemcke  v.  yaughan,(l  Bing,  473,)  and,  especially, by  the  ob- 
lervations  made  by  Lord  Gifford,  C.  J.,  in  delivering  the  judgment  of  the 
court  In  this  latter  ca^e,  it  was  held  that  exactly  the  same  misdescrip* 
tioD  of  the  applicant  and  grantee,  neither  vitiated  the  license,  nor  affected 
the  insurance.  There  is,  however,  this  important  distinction  between  the 
cases,  that,  in  Lemcke  v.  Vaughan,  the  terms  of  the  license  did  not  re- 
quire that  the  exportation  it  authorised,  should  be  made  by  the  grantees ; 
but  the  conditions  that  it  imposed  were  applicable,  not  to  the  person,  but 
solely  to  the  ship ;  and  hence  it  was  justly  held  that  the  object  of  the 
license  was  to  legalize  the  commerce,  without  regard  to  the  individuals 
engaged  in  it.    Without  relying,  however,  on  this  distinction,  I  legaxd  the 
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license  for  importing  goods  from  Holland,  atthattinie 
an  enemy's  country,  was  granted  to  a  person  by  name, 
describing  him  as  a  British  merchant,  it  was  held  that, 
by  visiting  Holland  in  person,  mixing  and  incorportt- 
ting  himself  when  there  in  the  national  commerce, 
and  exporting  the  goods  as  a  Dutch  merchant,  in- 
stead of  importing  them  as  an  English,  he  forfeited 
the  privilege  he  had  obtained,  and  exposed  his  pro- 
perty to  confiscation,  as  that  of  an  enemy. {a)  It 
is  to  be  observed,  that  in  neither  of  these  cases 
was  there  any  imputation  or  suspicion  of  fraud  ;  bat 
in  each,  the  sole  ground  of  the  decision  was,  &e 
impolicy  and  danger  of  allowing  a  departure  from 
the  terms  of  the  license. 

§  44.  Where  the  terms  of  the  license  require 
that  the  goods,  to  which  it  relates,  shall  belong  to 
the  person  to  whom  it  is  granted,  his  property  in 
the  goods,  absolute  or  special,  is  necessary  to  be 
proved,  to  render  valid  the  license  and  legalize  the 
insurance.  It  is  not  sufficient  that  it  i^ppears  that 
the  goods  were  consigned  to  him  by  a  general  bill 
of  lading,  where  he  had  in  fact  no  personal  inte* 
rest,  and  they  were  not  meant  to  be  delivered  to 
him,  but,  by  particular  bills  of  lading,  were  cob- 
signed,  at  the  same  time,  to  other  persons  as  the 
real  owners.  His  title  under  the  general  bill  of 
lading,  is  regarded  as  nominal  and  formal,  and  not 
a  substantial  compliance  with  the  intentions  of  the 
government,  as  expressed  in  the  license.(i)  In  the 
case  in  which  this  decision  was  made,  the  words  pf 
the  license,  requiring  the  property  to  be  in  the  gran- 


CMe  of  Klingender  v.  Bond,  as  conforming  to  a  permanent  rule,  of  whkh 
the  dedflion  in  Lemcke  v.  Vangfaan  was  an  occasional  and  temporal it|- 
Ittttion. 

(a)  the  JoDge  Claaaiiia,  (6  Rob,  399.; 

(bi)  Fmae  v.  Waters,  (2  J^nmt  S4S.) 


Uie,  were  express ;  but  whether  a  license  for  the 
importatien  of  ^oods,  granted  to  an  individaal  by 
name,  but  extending  its  protection  to  the  holders 
of  his  bills  of  lading,  ought  to  receive  a  similar  cob* 
siruction,  so  as  to  render  it  necessary  to  be  proved 
that  the  goods  were  shippisd  on  the  sole  account* 
and  as  the  property  of  the  grantee,  is  a  question 
tbat>  by  opposite  decisions,  has  been  involved  in  se- 
rious doubt. 

In  a  case  in  which  the  license  to  import  was  con* 
fined  to  the  grantees,  ^'  their  agentSj  or  the  holderM 
of  their  bills  of  lading,^^  it  was  held  by  Sir  Wil- 
liam Scott,  that  the  words  admitted  no  other  con- 
struction than  that  the  grantees,  in  their  own  name, 
or  by  their  agents,  must  be  the  original  importers 
on  their  own  account,  and  that  the  license  conld 
only  enure  to  their  protection  as  such,  or  that  of  the 
persons  to  whom  they  had  transferred  their  inte- 
rest by  a  transfer  of  their  bills  of  lading.     As  the 
claimants  were,    themselves,  the  importers,    and 
could    not  substantiate  their  title,  either    as  the 
agents  of  the  grantees,  or  the  holders  of  their  bills 
of  lading,  he  felt  himself  constrained  to  reject  their 
claim,  and,  with  much  regret,  as  there  was  no  sus* 
picion  of  bad  faith,  condemned  the  property.     In 
tbis»  as  in  the  preceding  case,  there  was  a  general 
bill  of  lading  on  board  the  vessel,  consigning  the 
goods  to  the  grantees  in  the  license ;  but  as  the 
master  was  bound   by  other  bills  to  deliver  the  se- 
veral parcels  to  the  claimants,  the  general  consign- 
ment was  considered  as  a  formal  paper,  which,  as 
it  conveyed  no  right,  could  not  be  permitted  to  vary 
the  decision,  (a)    In  an  action  on  a  policy  of  insurance 
where  the  validity  of  the  contract  depended  on  the 


(a)  The  Jong«  Johaimee.  (4  Rtih.  363.) 
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construction  of  a  similar  license,  an  exactly  oppo- 
site judgment  was  delivered  by  the  Court  of  Com- 
mon Pleas.  In  this  case,  the  terms  of  the  license- 
even  the  persons  to  ^'hom  it  was  granted,  were  the 
same;  there  was  a  general  and  also  particular 
bills  of  lading,  nor,  m  truth,  is  there  any  circum- 
stance by  which  it  is  possible  to  distinguish  the 
cases.  The  assured  at  common  law  stood  ex- 
actly in  the  same  relation  to  the  license,  as  the 
claimants  in  the  admiralty  ;  yet  it  was  held  that 
their  property  was  protected,  and  the  loss  they 
claimed  recoverable  under  the  policy.  Thus  the 
insurance  was  held  to  be  valid  in  a  court  of  com- 
mon law,  although  the  property  insured,  as  involved 
in  a  trade  with  the  enemy,  would  certainly  have  been 
condemned  in  a  court  of  prize. (a) 

§  45.  It  is  a  question  that  has  been  much  agitated 
in  the  English  courts,  whether  a  license  that  de- 
scribes the  grantees,  not  by  name,  but  by  general 
words,  can  be  justly  construed  as  intended  to  em- 
brace and  protect  the  property  of  alien  enemies ; 
but  it  was  finally  decided,  by  the  Court  of  Exche- 
quer Chamber,  in  reversal  of  a  judgment  of  the 
King's  Bench,  that  a  license  granted  during  a  war 
between  England  and  Russia,  to  the  plaintiffs,  in 
behalf  of  themselves  and  others,  permitting  them  to 
export  a  particular  cargo  to  a  Russian  port,  and 
containing  the  words — "to  whomsoever  the  pro- 
perty might  appear  to  belong,"  covered  the  pro- 
perty of  Russian  subjects,  on  whose  account  the 
goods  were  shipped,  and  under  whose  orders  the 
license  was  applied  for  and  obtained  ;  although  it 


(a)  Defflis  v.  Parry,  (3  Bos.  4-  Pull  3.)  The  general  bill  of  lading 
was  held  to  be  a  nafficient  compliance  with  the  license.  This  deci- 
sion preceded,  by  a  few  months,  that  of  Sir  William  Scott,  but  was ,  proba^ 
Uy,  unkiiown  to  him. 
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was  admitted,  that  the  fact  that  enemy  interests 
were  meant  to  be  protected,  was  not  disclosed  when 
the  license  was  procured. (a)  And  previous  to  this 
decision,  it  had  been  determined  in  the  Court  of 
Admiralty,  that  the  general  words,  *^  to  whomsoever 
the  property  may  appear  to  belong,  preclude  all  in- 
quiry into  the  national  character  of  the  owner."(6) 
It  is,  however,  at  least  doubtful,  whether  these,  and 
other  similar  decisions,  are  not  to  be  referred  to 
the  peculiar  circumstances  of  the  war,  and  to  be 
regarded  as  the  fruits  of  the  extreme  liberality  of 
construction  that  then  prevailed  ;  and  if  so,  the 
judgment  of  the  King's  Bench,  that  was  reversed, 
mast  be  considered  as  the  true  expression  of  the 
general  rule.  It  is  certain,  that,  daring  the  pre* 
vious  war,  it  was  held  by  Sir  William  Scott,  that, 
to  cover  enemy's  property,  express  words  were  in- 
dispensable ;  and  that  no  such  extension  could  be 
given  to  a  license  that,  in  conformity  to  the  terms 
of  an  act  of  Parliament,  granted  the  privilege  of 
importing  the  goods  described,  to  **  any  person  or 
persons  whatsoever  ;"(r)   words  at  least  as  com- 


(fl)  Flindt  V.  Scott,  (6  Taunt.  674.)  The  judgment  reversed  is  re- 
ported, (15  East,  525,)  and  a  similar  judgment  was  given  in  Mennett  y. 
Bonham,  (15  East,  477.)  The  cases  sustaining  the  judgment  of  reversal 
aie— Usparicha  v.  Noble,  (13  East,  332  ;)  Fayle  v.  Bonrdillon,  (3  Taimt. 
546;)  Morgan  v.  Oswald,  (/A.  555  ;)  Feise  v.  Bell,  (4  Taunt.  478  ;)  An- 
thony V.  Moline,  (5  Taunt.  711 ;)  Schnakoneg  v.  Andrews,  (lb,  716;) 
Robinson  v.  Touray,  (1  M,  cf-  <S.  -211,)  and  Hullman  v.  Whitmore,  (3  M. 
<{-  5.  337.)  The  two  last  cases  seem  to  go  much  further  than  the  judg- 
ment of  the  Exchequer  Chamber.  In  each,  the  goods  of  alien  enemies 
were  protected  under  a  license  to  A.  B.  and  other  British  merchants; 
but  as  the  words  did  not  require  that  the  grantees  should  be  the  owners 
or  importers  of  the  goodn,  it  was  held  to  be  sutiicient  to  show  that  they 
were  the  agents  of  the  hostile  owners. 

(b)  The  Cousine  Marianne,  (1  EtL  346.) 

(e)  The  Hoffhung.  (3  Rob.  163.)  The  Bourse  Van  RoningBberg,  (/6, 
199.) 


prehensive  m  those  that  were  subsequently  held  to 
be  sufficient  and  conclusive. 

§  46.  A  license  to  an  alien  enemyi  whether  by 
name  or  by  general  words,  removes  all  his  personal 
disabilities,  so  far  as  is  necessary,  for  his  protec- 
tion in  the  trade,  that,  by  the  operation  of  the 
license,  is  rendered  lawful.  He  has  not  only  the 
right  to  insure  the  property  licensed,  but  to  main* 
tain  a  suit,  in  his  own  name,  for  the  recovery  of  a 
loss  under  the  policy.  In  short,  he  is  not  an  ene- 
my, but  has  all  the  privileges  of  a  subject,  in  re- 
spect to  the  voyage  and  property  that  are  covered 
by  the  licen8e.(a) 

§  47.  It  is  not  doubted,  that  the  goods  for  which 
the  protection  of  a  license  is  claimed,  must  corres* 
pond  with  those  that  the  license  enumerates  or  de- 
scribes. A  small  excess  in  the  quantity,  not  attri- 
butable to  design,  it  is  intimated  by  Sir  William 
Scott,  would  not  be  regarded  as  prejudicial ;  but 
the  substitution  of  goods  of  a  different  quality,  it  is 
probable,  must  always  be  considered  an  essential 
deviation.  There  do  not  appear  to  be  any  circum- 
stances by  which  it  can  be  justified  or  excused  ;(i) 
but  neither  a  blameable  excess  in  the  quantity  of 
the  goods,  nor  the  partial  substitution  of  those  of  a 
difierent  quality,  in  cases,  free  from  the  imputation 
of  concealment  or  fraud,  is  permitted  to  vitiate  ab- 
solutely the  license,  under  the  color  of  which  they 
were  introduced.  The  goods  not  protected  by  the 
license  are,  of  necessity,  condemned ;  but  those, 
which  it  is  admitted  to  embrace,  are  restored.(c) 


(«)  Morgan  v.  Oswald.  Usparicha  v.  Noble.  Flindt  v.  Scott,  ut  rap. 
Vide  also,  Penton  v.  Pear80I^  (16  Eatl,  419.) 

(h)  The  Cosmopolite,  (4  Rob,  11-18.) 

(c)  The  ComopoUte.  The  Jonge  Ckra,  (1  Ed.  371.)  The  JuiBwir 
Catharina,  (5  J{ofr.  141.) 
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§  48.  Where  the  delivery  of  goods,  covered  by 
a  licensei  at  the  enemy's  port  to  which  they  are 
destinedi  is  prevented  by  an  inevitable  accident  or 
justifiable  caQse,  such  as  the  reasonable  apprehen- 
sion of  seizure,  the  original  license,  although  limited 
in  its  terms  to  the  outward  voyage,  is  sufficient  for 
the  protection  both  of  ship  and  cargo,  on  the  re- 
turn ;  but,  to  entitle  himself  to  the  benefit  of  this 
liberal  construction,  it  is  necessary  for  the  claimant 
to  prove,  that  the  goods  brought  back,  are  the  iden- 
tical goods  that  were  originally  exported  under  the 
lice  use.  (a) 

§  49.  If  a  vessel  licensed  to  proceed  in  ballast  to 
an  enemy's  port,  for  the  purpose  of  importing  thence 
a  cargo  described  in  the  license,  takes  on  board 
any  cargo,  however  small,  on  the  outward  voyage, 
she  forfeits  the  protection  of  the  license,  and  both 
ship  and  goods  become  liable  to  condemnation  ;(b) 
but  whether  this  violation  of  an  essential  condition 
of  the  license,  would  subject  the  vessel  to  capture 
on  her  return  voyage,  is  a  question,  that  I  cannot 
find  to  have  been  determined.  Where  the  voyage  is 
entire,  the  abuse  of  the  license  would  probably  lead 
to  the  condemnation  of  the  ship ;  but  the  goods  of 
innocent  shippers,  embraced  in  the  license,  would 
doubtless,  be  restored. 

§  50.  The  protection  of  a  license  is  not  limited, 
in  all  cases,  to  the  cargo  originally  shipped  ;  for  if 
the  original  cargo,  by  an  accident  or  unforeseen  de- 


(tf)  The  Jonge  Frederick,  (1  Ed.  367.) 

(6)  The  Catharina  Maria,  (1  Ed,  336.)  The  Wol&rth,  (IM,  364.) 
To  these  cases,  that  of  IJtaniforth  v.  Cooinbe,(5  Tmmt.  736,)  seems  to  bi 
opposed ;  but  the  decision  was  probably  fbonded  on  the  peculiar  tenns  of 
tfctlleease,  and  the  insufuee  was  on  tiio  retimi  cargo. 
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lay  in  the  voyage,  is  injured  and  spoiled,  so  as  to 
justify  its  sale,  the  license  is  not  deemed  to  be  ex- 
hausted,  but  may  be  justly  applied  to  a  second  car- 
go, corresponding  with  the  description  in  the 
license ;  but  the  loss  of  the  original  cargo,  and  the 
impossibility  of  supplying  its  place  by  another 
of  the  same  character,  will  in  no  case,  justify  the 
shipment  of  goods,  differing  in  quality  and  sub- 
stance, from  those  that  the  license  requires.  Such 
a  deviation  from  the  terms  of  the  license  would  ex- 
pose the  ship,  as  well  as  the  cargo  to  confiscation. (a) 
It  is,  however,  necessary  to  be  observed,  that  al- 
though a  duly  substituted  cargo  is  protected  by 
the  license,  it  would  not  be  covered  by  a  policy  of 
insurance,  that  had  been  effected  and  had  attached, 
upon  the  prior  cargo,  unless  the  terms  of  the  con- 
tract, plainly  warrant  such  an  extension  of  its  risks. 
A  policy  fully  occupied  by  the  cargo  originally 
shipped,  is  exhausted  by  such  an  application,  and 
to  construe  it,  as  embracing  the  successive  risks  of 
successive  cargoes,  would  be  to  charge  the  insurers 
with  a  responsibility  they  never  meant  to  assume.(6) 
§  51.  It  is  never  admitted  as  a  valid  excuse  for 
the  reception  at  an  enemy's  port  of  goods,  not  per- 
mitted by  the  license,  that  they  were  put  on  board 
by  the  orders  or  force  of  the  hostile  government : 
that  the  master,  to  avoid  a  final  seizure,  was  com- 
pelled to  receive  them.  Were  such  excuses  allow- 
ed, it  would  be  impossible  for  a  court  of  admiralty 


(fl)  The  Wolfarth,  (1  Dod.  306.) 

(b)  Lord  EUenboTongh,  in  Siffken  v.  Allnutt,  (1  M.  <f-  S.  46.)  In  thii 
caae,  a  substituted  car^  was  held  to  be  covered,  not  only  by  the  license, 
bat  by  the  insurance ;  but  on  the  express  ground,  that  the  policy  had  not 
attached  on  the  first  cargo,  and,  from  its  terms,  could  only  be  applied  to 
tiie  second. 
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to  guard  itself  against  the  iucessaut  attempts  that 
would  be  made  to  elude  its  vigilancei  and  mislead 
its  judgment.  It  would  never  be  able  to  determine 
whether  the  transactions  in  the  enemy's  port,  were 
voluntary  or  otherwise.  Compulsion  would  be  con- 
stantly pleaded,  and  collusion  as  constantly  prac- 
tised. Hence,  this  is  one  of  the  cases  in  which  the 
hazard  of  abu^e,  and  the  impossibility  of  its  detec- 
tion, justify  the  exclusion  of  a  defence  apparently 
equitable,  and  of  the  evidence  necessary  to  support 
it.(a) 

§  52,  When  a  license  authorizes  the  importation 
of  goods  from  an  enemy's  country,  in  an  enemy 
ship,  the  protection  intended  to  be  granted,  although 
confined,  in  terms,  to  the  goods,  by  the  just  con- 
struction of  law  is  extended  to  the  vessel.  The 
necessary  effect  of  such  a  license,  is  to  legalize  the 
voyage,  as  described,  in  all  its  incidents,  and  hence 
the  ship  is  just  as  much  a  legitimate  object  of  insu- 
rance as  the  cargo. (2»)  The  proposition,  meant  to 
be  stated  in  this  section,  is  not  to  be  limited  to  the 
particular  case  that  has  been  mentioned.  The 
rule  is  doubtless  universal,  that  the  license  of  a 
cargo  embraces,  by  a  necessary  implication,  the  ve- 
hicle of  transportation,  if  such,  as  the  license  autho- 
rizes or  permits  to  be  employed. 

§  53.  The  national  character  of  the  ship,  as  de- 
scribed in  the  license,  is,  in  most  cases,  a  condition 
necessary  to  be  fulfilled,  to  secure  the  protection 
that  is  desired.  Where  the  license  directs  the  em- 
ployment of  a  neutral  ship  belonging  to  a  particu- 
lar nation,  the  substitution  of  a  neutral  ship  belong- 


ed) The  Seyerstadt,  (1  Dod.  241.)    The  Catherine  Maria,  (1  Ed,  337.) 
Sed  vide  Jenks  v.  Hallett,  (3  Cranch,  210.)    Sap.  p.  346. 
(6)  Kensington  v.  Inglis,  (9  FsQst^  273.) 
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iog  to  a  different  state,  standing  in  the  same  po- 
litical relations  to  the  belligerent  powers,  wonld 
probably   not  be   regarded   as  prejudicial.      The 
change  is  so  immateriaU  that  the  liberty  to  make  it, 
had  it  been  requested,  there  is  no  reason  to  sup- 
pose, would  have  been  denied  ;  hence,  its  permis- 
sion is  not  believed  to  contravene  the  intentions  of 
the  government. (a)     For  similar  reasons,  the  em- 
ployment of  two  ships,    when  the  terms  of  the 
license  refer  only  to  one,  will  not  be   permitted  to 
vitiate  the  grant,  when  a  reasonable  cause  is  as- 
signed for  the  change,  the  vessels  bear  the  same 
national  character,  and  there  is  no  excess  in  the 
quantity,  or  variation  in  the  quality,  of  the  goods, 
as  described  in  the  license. (i)     But  the  employ- 
ment of  a  British  ship,  when  the  license  requires  a 
neutral,  is  considered  an  essential  deviation,  since 
there  may  be  valid  reasons,  that  dispose  the  govern- 
ment not  to  permit  a  trade  with  the  enemy  in  Bri- 
tish ships,  at  the  same  time  that  it  allows  a  com- 
munication in  neutral  bottoms,  and  it  would  be  a 
stretch  of  authority  in  the  court  to  say  that  the  per- 
mission of  the  latter  virtually  included  the  former. (r) 
Yet,  where  the  ship  employed  is  neutral  in  appear- 
ance, and  by  her  documents,  the  court  will  not  be 
solicitous  to  inquire  into  the  allegation  of  British 
ownership  ;  where  the  fact  is  disclosed  by  the  ori- 
ginal evidence,  it  leads  to  a  condemnation ;  but 
when  not  thus  established,  farther  proof  will  not  be 
allowed,  in  order  to  substantiate  the  charge. ({/) 


(a)  The  Dankbaarheit,  (1  Dod.  183.) 
(6)  The  Vrow  Cornelia,  (I  Ed.  340.) 

(c)  The  Jonge  Arend,  (5  Rob,  14.) 

(d)  The  Goede  Hoffnung,  (1  Dod.  267.) 
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The  employment  of  a  ship  belonging  to  the  enemy, 
when  not  anthorized  by  the  terms  or  fair  construc- 
tion of  the  license,  is,  in  all  cases,  noxious  and  fatal. 
It  is  treated  as  a  fraud  on  the  intentions  of  the 
government,  and,  as  such,  it  is  watched  with  a 
scrupulous  jealousy — and  when  detected,  as  a 
general  rule,  leads  to  the  confiscation  of  ship  and 
cargo,  (a) 

§  54.  When  the  license  authorises  the  transport 
tation  of  the  goods,  by  any  ship  or  ships  whatever, 
excluding  only  such  as  bear  the  flag  of  the  enemy, 
the  exclusion  is  construed  to  refer  to  the  fact,  and 
not  merely  to  the  external  signs,  of  hostile  owner- 
ship. Where  the  vessel  is  discovered  to  belong  to 
the  enemy,  although  documented  as  a  neutral,  and 
bearing  a  neutral  flag,  she  is,  of  necessity,  con- 
demned ;  but  the  goods  covered  by  the  license,  if 
belonging  to  other  persons  than  the  owners  of 
the  ship,  will  be  restored. (2»)  And  if  the  ship 
was,  in  fact,  neutral  when  she  sailed,  but,  by  an 
unexpected  change  of  circumstances  acquired  a 
hostile  character  during  the  voyage,  the  honest  in- 
tentions of  the  parties  to  comply  with  the  terms  of 
the  license,  will  continue  its  safeguard,  both  to  ship 
and  cargo.  This  liberal  decision  was  made  by  Sir 
William  Scott,  in  a  case  where  the  owners  of  the 
ship  became  French  subjects,  during  the  voyage, 
by  the  sudden  annexation  to  France  of  the  port 
and  territory  in  which  they  resided. (c)  It  is  a  just 
deduction  from  the  language  of  the  same  learned 
judge,  on  another  occasion,  that  the  unauthorized 


(a)  The  HofTnung,  (2  Rob.  163.)    The  Dankbaarheit,  ut  sup. 
(Jb)  The  Boarse,  (1  Ed  369.) 
(c)  The  Jonge  Clara,  {Ih,  371.) 
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employment  of  an  enemy  ship,  whether  openly  or 
in  disguise,  is  never  permitted  to  afiect  the  goods 
of  shippers  who  were  not  privy  to  the  deception, 
or  cognizant  of  the  fact.  Where  there  is  no 
ground  for  imputing  to  them  a  voluntary  departure 
from  the  conditions  of  the  license,  their  property, 
if  embraced  by  its  terms,  retains  its  protection. (a) 

§  55.  A  general  license  for  the  transportation  of 
the  goods  by  a  ship  or  ships,  to  render  it  effectual, 
must  be  appropriated  by  some  positive  act  to  the 
particular  ship,  for  which  its  protection  is  claimed. 
Generally  speaking,  this  appropriation  is  made,  and 
is  required  to  be  made,  by  an  endorsement  on  the 
license  ;  but  where  no  such  endorsement  is  made, 
nor,  by  the  terms  of  the  license,  is  required,  the 
license  must  be  connected  with  the  ship  to  which 
it  is  sought  to  be  applied  by  positive  evidence,  that 
this  application  was  intended  by  the  parties  entitled 
to  its  use,  and  of  their  intentions,  the  mere  fact, 
that  the  license  was  found  on  board  the  vessel  claim- 
ing its  protection,  is  not  regarded  as  sufficient 
proof.(ft)  These  rules  seem  to  be  necessary  to  pre- 
vent a  misapplication  of  the  license,  by  persons 
having  no  just  title  to  avail  themselves  of  its  pro- 
tection. By  departing  from  them,  the  privilege 
granted  might  be  transferred  to  a  stranger  who  had 
acquired  the  possession  of  the  license,  by  accident 
or  fraud,  or  to  whom  it  had  been  entrusted  for  a 
special  and  different  purpose. 

§  56.  The  requisitions  of  the  license  as  to  the 
course  of  the  voyage,  and  the  ports  of  destination  and 
departure  must,  generally  speaking,  be  strictly  fol- 


(a)  TheDankbaarheit,  (1  Dod.  183.) 
{h)  The  Specnlatioa,  {Ed,  344.) 


tECT.  VI.]      CoMtructtan  of  Licenses.  61S 

lowed.  Thus  where  the  license  directs  that  the  ship 
shall  stop  at  a  particular  port  for  convoy,  the  neglect 
or  omission  to  comply  with  the  direction  invalidates 
the  license.  The  prescribed  condition  is  regarded 
as  fundamental,  and  the  breach  of  it  as  fatal ;  al- 
though, in  this  and  similar  cases,  if  the  deviation 
from  the  prescribed  course  of  the  voyage,  is  pro- 
duced by  stress  of  weather,  or  other  unavoidable 
accident,  the  necessity  is  admitted  as  a  valid  ex- 
cuse, (a)  So,  the  vessel  forfeits  wholly  the  protec- 
tion of  the  license  by  touching  for  orders  at  an  in- 
terdicted port ;  but  a  deviation  for  the  same  pur- 
pose to  a  neutral,  or  other  port  not  forbidden,  al- 
though not  authorized  by  the  terms  of  the  license, 
seems  not  to  impair  its  legal  eifect  ;(b)  and  this  in- 
stance is  another  example  of  the  wide  difference  in 
construction  between  a  license  and  a  policy  of  in- 
surance, since  a  voluntary  deviation,  not  authorized 
by  the  policy,  in  all  cases  avoids  the  insurance.  A 
port  of  shipment  or  delivery,  of  departure  or  desti- 
nation, mentioned  in  the  license,  cannot  be  changed 
without  impairing  its  validity,  although,  in  a  single 
case,  the  substitution  of  a  port  of  shipment,  diffe- 
rent from  that  mentioned  in  the  license,  was  allowed 
by  Sir  William  Scott,  on  the  ground  of  necessi- 
ty.(c:)  It  is,  however,  doubtful  from  the  language 
of  the  learned  judge,  whether  this  case  is  not  to  be 


(a)  The  Europa,  (Ed.  341.)     The  Miuena,  (Ibid.  375.) 
(h)  Tlie  Fran  Magdalena,  (Ih.  367.)     The  Emina,  (lb.  366.)     The 
lloppet,  (lb.  369.) 

(c)  The  Twee  Gebnpderi«.  (Ed.  Ad.  Dec.  97.)  The  Marely,  (1  Dod. 
067.)  The  Vrow  Cornelia,  {Ed.  Ad.  Dec.  349.)  Vide,  also,  the  Byfield, 
(Eld.  Ad.  Dec.  188,)  in  which  it  was  held,  that  a  general  license  to  import 
from  any  port,  does  not  include  an  enemy's  port  under  blockade. 
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classed  mth  those,  in  which  the  decision  was  go- 
verned by  the  peculiar  character  of  the  war,  and 
the  extraordinary  difficulties  to  which  British  com- 
merce was  then  subjected. 

§  57.  A  license,  like  every  other  grant,  carries 
with  it  an  implied  authority  for  the  use  of  all  the 
the  means  necessary  to  the  attainment  of  the  end. 
Hence,  a  license  to  a  ship,  in  her  home  port,  to 
import  a  cargo  from  an  enemy^s  port,(a)  legitimates 
and  protects  her  outward  voyage  ;  and  a  license  to 
export  a  cargo  to  an  enemy's  port,  covers  the  ship 
on  her  return. (ft)  In  each  of  these  cases,  the  voy- 
age, to  which  the  protection  of  the  license  is  ex- 
tended by  implication,  has  a  necessary  connection 
with  that,  to  which  it  expressly  relates.  The  im- 
plied protection,  however,  is  confined  to  the  ship 
sailing  in  ballast.  The  taking  on  board  a  cargo 
subjects  both  ship  and  goods  to  confiscation. 

§  58.  A  license  usually  contains  a  limitation  of 
the  period  of  time  within  which  it  is  to  be  carried 
into  effect,  and  this  limitation  is,  by  no  means,  to 
be  considered  as  immaterial.  The  government,  in 
granting  such  licenses,  it  must  be  supposed,  takes 
into  view  all  the  considerations,  commercial  and  po- 
litical, that  bear  upon  the  subject ;  and  hence  in 
the  sound  exercise  of  its  judgment,  it  may  well  per- 
mit a  communication  with  the  enemy  at  one  pe- 
riod, that  at  another  it  would  esteem  to  be  highly 
inexpedient  or  dangerous.  Time  is,  therefore, 
always  an  important  ingredient ;  so  that  the  party 
who  takes  upon  himself,  at  his  own  discretion,  to 


(a)  The   Cornelia,  (Ed.  A,  R,  36.)     Le  Cheminant  v.  Pearson, 
(4  TaunL  367.) 

(b)  TheFriendBchaft,  (1  Dod,  816.) 
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extend  the  period,  loses  the  protection  to  which  he 
would  otherwise  have  been  entitled. (a)  It  is  not, 
however,  to  be  inferred,  from  these  observations, 
that  the  limitation  of  time  in  a  license  is  subject  to 
a  strict  and  literal  interpretation.  On  the  contra- 
ry, the  rule  has  always  been,  that  the  failure  of  the 
party  to  comply  strictly,  with  the  conditions  of  the 
license,  shall  not  be  permitted  to  vitiate  its  effect, 
where  he  is  proved  to  have  acted  with  due  dili- 
gence, and  the  failure  is  shown  to  have  arisen  from 
circumstances,  that  it  was  beyond  his  power  to  con- 
trol, such  as  the  fury  of  the  elements,  or  the  acts  of 
a  hostile  government.(&)  This  rule  is  sanctioned 
by  numerous  decisions  in  the  courts  of  common 
law,  as  well  as  in  the  admiralty,  in  which  a  retar- 
dation from  stress  of  weather,  an  embargo  in  an 
enemy's  port,  and  other  similar  causes,  has  been 
held  to  continue  in  force  an  expired  license,  and 
this,  even  in  cases  where  the  effect  of  the  constrain- 
ed delay  was  to  prevent  the  inception  of  the  voyage, 
until  the  period  limited  had  wholly  elapsed. (c)  The 
time,  during  which  the  party  was  prevented  from 
acting,  by  obstacles  which  he  could  not  surmount, 
is,  as  it  were,  annihilated,  and  is  not  to  be  con- 
sidered at  all  in  computing  the  period  that  the  go- 
vernment intended  to  allow. (c/) 


(a)  Sir  William*  Scott  in  the  Coemopolite,  (1  Rob.  12  and  13.)  Vid» 
Vandyck  v.  Whitraore,  (1  Easty  476.) 

(6)  Sir  William  Scott  in  the  Goede  Hoop,  {Ed.  Ad.  De.  327.) 

(c)  Freeland  v.  Walker,  (4  Taunt.  478.)  Leevin  v.  Cormac,  (lb.  483.) 
Eflfbrth  V.  Smith,  (5  Taunl.  329.)  Siffkin  v.  Alhiutt,  (1  M.  cf  8.  39.) 
Siffkin  V.  Glover,  (4  Taunt,  77.)  Schroeder  v.  Vaux,  (16  East,  62.) 
Groninsf  v.  Crockatt,  (3  Camp.  86.)  The  Vrow  Cornelia,  (Ed.  Ad.  R. 
349.)  The  Johann  Pieter,(i&.  349.)  The  Sarah  Maria,  (lb.  361.)  The 
Diana,  (2  Act.  34.)    iEolns,  (1  Dod.  300.) 

(d)  Sir  William  Scott,  in  the  Goede  Hoop,  ut  tup. 
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§  59.  There  is,  however,  a  material  distinction 
between  the  construction  of  a  license  for  the  ex- 
portation of  goods  to  an  enemy^s  port,  and  that  of 
one  where  the  question  relates  to  an  importation 
merely.  It  is  only  in  the  latter  case,  that  the  pe- 
riod of  time,  as  defined  in  the  license,  is  capable  of 
extension.  When  the  license  requires  that  the 
goods  to  which  it  relates,  shall  be  exported  on 
or  before  a  certain  day,  the  delay  of  the  exporta- 
tion for  a  single  day  beyond  that  which  is  specified, 
renders  the  license  wholly  void,  and  where  a  policy 
has  been  effected,  vacates  the  insurance  ;  nor  will 
any  evidence  be  admitted,  to  show  that  the  delay 
was  produced  by  a  justifiable  or  inevitable  cause. (a) 
The  grounds  of  the  distinction  are,  that  where  the 
vessel  is  in  her  home  port,  an  extension  of  the 
license,  if  proper  to  be  granted,  can  be  readily  ob- 
tained from  the  government ;  that  to  apply  for  such 
an  extension,  is,  therefore,  the  duty  of  the  mer- 
chant, that  no  alleged  necessity  can  prevent  the 
discharge  of  this  duty,  and  consequently,  cannot  be 
admitted  as  a  valid  excuse  for  a  departure  from  the 
terms  of  the  license. 

§  60.  If  there  are  any  terms  or  conditions  in  a 
license,  in  addition  to  those  that  have  been  stated, 
which,  from  their  nature,  it  is  reasonable  to  believe, 
were  regarded  by  the  government  as  material,  there 
exists  the  same  necessity  for  requiring  their  fulfil- 
ment, to  render  effectual    the  privilege    granted. 


(fl)  Williams  v.  Marsluill,  (6  Taunt.  390.  S.  C,  7  'raurU.  468.) 
TuUock  V.  Boyd,  (7  TaurU,  472.)  It  docs  not  appear  that  any  similar  de- 
cisions have  been  made  in  the  admiralty,  nor  do  these  cases  seem  easy  to 
be  reconciled  with  the  principle  of  Sir  William  Scott's  decision,  in  the 
.£olus,  (1  Dod,  300,)  where  he  held,  that  the  necessity  proved,  operated 
to  extend  a  license  that  the  government  had  refused  to  renew. 
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Thus,  where  a  license  to  authorize  a  trading  with 
an  enemy's  country,  was  granted  under  an  order  of 
council  which  required  that  a  bond  should  be  given  by 
the  parties  to  the  commissioners  of  the  customs,  to 
secure  the  due  landing  of  the  goods  at  the  ports  de- 
scribed in  the  license,  and  that  a  certificate  from  a 
British  consul,  of  the  fact  of  such  landing,  should 
be  produced  within  a  limited  time,  it  was  held,  that 
the  omission  to  comply  with  these  conditions,  ren- 
dered  the  voyage  illegal,  and  avoided  the  insu- 
rance.(a) 

§  61.  No  principle,  applicable  to  the  subject 
under  consideration,  is  better  founded  in  reason  and 
justice,  than  that  all  persons,  trading  under  the 
protection  of  a  license,  are  bound  to  act,  in  all  cases, 
with  the  purest  good  faith.  The  fraudulent  appli- 
cation of  a  license,  to  purposes  not  intended  by  the 
grantor,  renders  it  wholly  void,  and  exposes  to 
confiscation  even  the  goods  that  are  embraced  by 
its  terms.  Thus,  where  the  parties  who  claimed 
the  protection  of  a  license,  which  authorized  the 
vessel  to  proceed  only  with  a  cargo  of  corn  on  the 
voyage  described,  put  on  board  secretly  a  quantity 
of  fire-arms,  and  endeavored  to  conceal  them  by 
stowing  them  under  the  cargo,  as  it  was  impossi- 
ble to  believe  that  the  government  meant  to  sanc- 
tion the  transportation  of  articles  of  this  noxious 
character,  it  was  held,  that  the  breach  of  good 
faith  amounted  to  a  total  defeasance  of  the  license, 
and,  consequently,  both  ship  and  cargo  were  con- 
demned.(b)  So,  a  ship,  licensed  to  proceed  to  an 
enemy's  port,  for  purposes  connected  with  British 


(a)  Vardyck  v.  Whitmore,  (I  East,  486.) 

(b)  TheNicoline,  {Ed,  Ad.  R.  S6S.) 
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government  to  apply  to  a  past  transaction,  so  as  to 
legalize  a  voyage  already  commenced  ;  still  less 
should  it  be  construed  as  intended  to  defeat  the 
vested  rights  of  captors.  Although  the  sovereign 
power  of  the  state  has  an  unquestionable  right  to 
release  captured  property  against  the  will,  and 
without  regard  to  the  interests  of  the  captor,  yet  the 
intention  to  exercise  this  right  must  be  manifested, 
by  a  proper  instrument  and  by  express  words.  It 
cannot  reasonably  be  implied  from  the  general 
terms  of  the  license.(a) 

An  insurance  on  a  voyage  that  could  only  be 
legal,  when  protected  by  a  license,  was  held  by 
Lord  Ellenborough  to  be  wholly  void,  when  it  ap- 
peared in  evidence  that  the  vessel  had  in  fact 
sailed  a  few  days  before  that,  on  which  the  license, 
intended  for  her  protection,  was  granted  and  dated. 
But,  as  the  policy  was  effected  in  ignorance  and  in 
good  faith,  it  was  also  held  by  his  lordship,  that  the 
assured  were  entitled  to  a  recovery  of  the  premium 
they  had  paid.  This  case  is  conclusive  to  show 
that  a  license  cannot  operate  retrospectively,  and 
that  the  voyage  to  which  it  applies,  is  only  legal- 
ized, when  it  is  commenced  within  the  period  that 
the  license  defines.(2») 


(a)  The   St  Ivan,  {Ed.  Ad.  R,  376.)     The  Edel  Catharina,   (1 
Dod.  65.) 

(b)  Henry  v.  Stanniforth,  (4  Camp.  370.) 
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contraband  goods— ^  19.  Breach  of  blockade,  a  violation  of  neutral  duty— ^  90 
General  division  of  the  subject—^  21.  Blockade  must  be  declared  by  a  compe- 
tent authority—^  22.  Whether  neutrals  can  impeach  the  authority  of  a  com- 
mander, imposing  a  blockade—^  23.  May  prove  that  he  has  exceeded  his  actual 
authority—^  24.  Definition  of  a  valid  blockade—^  25.  Two  kinds  of  Uookade— 
simple  and  governmental—^  26.  Exception  from  general  rule,  that  governmental 
Modtade  presumed  to  exist,  until  ito  revocation  has  been  notified—^  27.  Block- 
ade not  raised,  by  a  temporary  removal  of  the  blockading  force,  from  stress  of 
weather—^  28.  Examination  of  a  decision  of  the  Supreme  Court  of  New-Yeifc, 
oQtfiiaaubjecfr-^29.  Whera  blookading  aquadfoo  is  driven  ftam  Hi  stateiby 
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A  raperior  force  of  the  enemy,  the  blockade  it  raised—^  90.  When  blockade 
irrtfnlariy  mfi"»yin^>^,  it  ia  held  to  be  raiMd^^  31.  A  naral  blockade  doea  not 
apf>ly  to  interior  conunonicatkxia— ^  S.  Inquiry  into  the  legal  effects  of  a  aicfa 
oo  land,  on  a  communication  by  Bea"^  33.  Facts  neceaaary  to  be  proved,  to 
riiow  the  \iolation  of  a  blockaJe^knowledge  of  the  party— ^  31.  Effect  of  a 
public  notificatiun,  in  charging  the  parCiea  with  knowledge — ^  35.  Other  caaes, 
io  which  party  predoded  from  denying  hit  knowledge— 4  36^  General  notoriety 
of  the  fiict,  raiMt  an  abaolute  preuimption  of  knowledge^  37.  Caaet  in  which 
preaumption  of  knowledge  may  be  repelled  by  evidence—^  3d.  Caiei  in  which 
the  buni<*n  of  proof  lies  on  the  captors—  Effect  of  notice  and  warning — ^  39. 
Proof  of  actual  knowledge  supersedes  the  necessity  of  a  warning— 4  40.  Acts  in 
violatien  of  a  blockade— Ingress  and  egress—^  41.  An  actual  entrance  into 
blockaded  port  not  necessary —the  attempt  constitutes  the  offence—^  iS.  H^liere 
blockade  has  been  notified,  offence  is  complete  by  the  inception  of  a  voyage  to 
the  blockaded  port— ^  43.  Modification  of  the  rule,  as  applied  to  vessels  sailing 
from  a  distant  port— Inquiry  must  not  be  made  at  the  entrance  of  the  blockaded 
port— ^  44.  Rule  where  the  blockade  ia  a  bkickade  de  facia— ^  45.  Other  caaea, 
in  which  the  presumption  of  a  criminal  intent  cannot  be  repelled — ^  46.  A  neu- 
tral  ship  is  not  permitted  to  enter  a  blockaded  port,  even  in  ballast—^  47.  Dis- 
regard of  a  if^-aming— Whether  declarations  of  master  sufficient  evidence  of  his 
intentions—^  48.  Cases  in  the  Supreme  Courts  of  the  United  States,  and  of 
Pennsylvania—^  49.  Dinegard  of  a  warning  never  excuaed— ^  50.  When  the 
entrance  of  a  neutral  ship  is  justified—  ^  5L  When  excused  by  physical  necessi- 
ty— ^  52.  Violation  of  a  blockade  by  egress— An  egress  in  ballast,  when  per- 
mitted—^ 53.  The  absence  of  a  cargo,  not,  in  all  cases,  a  protectkm— ^  54. 
Egreas  with  a  cargo,  when  permitted—^  55.  Vessel  may  return  with  her  original 
earfo— ^  56.  Expectation  of  a  war,  when  it  justifies  an  egress  with  a  cargo— 
^  57.  Penalty  for  a  breach  of  a  blockade — lu  subjects  and  duration — All  the 
property  so  employed,  as  a  general  rule,  subject  to  confiscation — ^  56.  Confisca- 
tion of  the  ship— innocence  of  the  owners,  no  protection—^  59.  Penalty  ex- 
tends to  goods»  as  a  general  rule,  on  the  presumptioD,  that  the  breach  of  the 
blockade  was  intended  for  the  benefit  of  the  cargo,  as  well  as  the  goods— ^  60. 
Cases  of  exception  as  to  the  cargo— ^  61.  Favorable  exceptions  as  to  carn^o,  in 
eases  of  egress  ^  62.  General  obaervations— ^  63.  Within  what  period  penalty 
■niBt  be  enforced—^  64.  Insurances  upon  voyagea  rendered  illegal  by  breach  of 
blockade. 


$  1.  The  sabjects  that  remain  to  be  considered, 
are : 

I.  The  liability  to  capture  on  the  ocean  of  the 
property  of  neatrals.  ^ 

II.  Inaarances  void  ia  their  origin  as  contraven- 
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ing  the  duties  of  the  state,  within  which  they  are 
effected,  as  a  neutral  power. 

They  will  be  embraced  and  concluded  in  the  pre- 
sent and  in  a  succeeding  lecture. 

I.  Of  the  liability  to  capture  of  neutral  property. 

§  2.  When  an  independent  nation  in  the  exercise 
of  its  own  sovereignty,  chooses  to  remain  neutral, 
whilst  other  powers  are  engaged  in  war,  there  arise 
from  its  relation  of  neutrality,  certain  rights  and 
duties,  the  exact  definition  of  which,  forms  an  im- 
portant branch  of  the  law  of  nations.  This  sub- 
ject, however,  in  its  whole  extent,  is  by  no  means 
embraced  in  my  present  design,  which  is  limited  to 
the  consideration  of  the  cases  in  which  the  pro- 
perty of  neutral  subjects  on  the  ocean,  in  conse- 
quence of  the  violation  of  some  duty  that  the  law 
of  nations  imposes,  becomes  liable  to  belligerent 
capture,  and  in  which  an  insurance  upon  such  pro- 
perty, if  made  in  the  belligerent  country,  whose  rights 
are  violated,  is  either  void  in  its  origin,  or  becomes 
so  from  the  time  of  the  commission  of  the  unlaw- 
ful act,  by  which  the  immunities  of  neutrality  were 
forfeited. 

§  3.  The  duties  which  are  thus  incumbent  on 
the  subjects  or  citizens  of  a  neutral  state,  may  with 
propriety  bo  stated  as  embraced  in  the  following 
general  propositions.     It  is  their  duty — 

1.  To  abstain  from  every  act  that  tends  directly 
to  the  assistance  of  either  of  the  belligerents  in  the 
prosecution  of  the  war. 

2.  To  abstain  from  every  act  that  tends  directly 
to  relieve  one  of  the  belligerents  from  the  pressure 
and  effect  of  the  opposite  hostilities.    And  lastly — 

8.  To  offer  no  resistance  to  the  full  exercise  of 


034  Illegal  Insurances.         [legt.  vii. 

the  belligerent  rights  of  visitation  and  search,  and 
to  resort  to  no  means  for  eluding  and  defrauding 
the  rights  of  capture. 

It  is  under  these  heads  that  the  various  cases  in 
which  neutral  property  is  rightfully  subject  to  con- 
demnation, will  be  arranged  and  considered. 

§  4.  The  duty  of  not  furnishing  direct  aid  in 
the  prosecution  of  the  war,  is  violated  by  the 
transportation  to  a  belligerent  country  or  ports 
of  those  articles  that  are  usually  denominated 
contraband  of  war,  and  the  breach  of  this  duty 
subjects  the  property  to  capture  by  the  oppo- 
site belligerent.  The  extent  of  the  penalty  for  the 
carriage  of  contraband  articles,  is  not  fixed  by  any 
positive  and  uniform  rule,  but  is  varied  by  special 
circumstances.  The  noxious  articles  are  invaria- 
bly condemned  ;  no  defence  or  plea  can  save  them 
from  confiscation,  when  their,  true  character  and 
their  destination  to  a  hostile  port,  are  admitted  or 
established.  By  the  ancient  law  of  Europe,  the 
contraband  cargo  affected  the  ship,  and  involved  it 
in  the  same  sentence  of  condemnation  ;  nor  can  it 
be  said  that  the  penalty  was  unjust  in  itself,  or  un- 
supported by  the  analogies  of  the  law  ;(a)  but  by 
the  modern  practice  of  the  English  admiralty,  which 
is  followed  in  the  United  States,  and  it  is  believed 
by  other  nations,  a  milder  rule  has  been  adopted, 
and  the  carrying  of  contraband  is  now  attended, 
only  with  the  loss  of  freight  and  expenses,  except 
where  the  ship  belongs  to  the  owner  of  the  contra- 
band cargo,  or  where  the  simple  misconduct  of  car- 


(a)  Bynkenhoek,  Q.  J.  P.,  lib.  1  ch.  14,  vindicatea  the  joatice  of  the 
ancient  and  atricter  rale,  and  Heineccias  p^^i^tainf  the  same  opinion,  (De 
^MMt.4a,eh.8,|e.)    Vide,ako,aiioteof  Sir  C.aofato(m,(8ilo6.  8S1.) 
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ryiDg  the  cargo,  is  connected  with  other  malignant 
and  aggravating  circumstances. (a) 

§  5.  Thus,  where  the  transportation  of  the  con- 
traband articles  is  prohibited  by  the  special  provi- 
sions of  a  treaty,  to  which  the  government  of  the 
neutral  ship-owner  is  a  party,  as  the  criminality 
of  his  conduct  is  enhanced  by  the  violation  of  the 
additional  duty  that  the  treaty  creates,  it  is  punish- 
ed by  an  aggravation  of  the  penalty,  and  the  forfei- 
ture of  the  freight  is  extended  to  the  ship. (J) 
There  are  other  cases  of  misconduct,  such  as  the 
attempt  to  conceal  the  destination  of  the  ship  by 
false  papers,  that  lead  to  the  same  result ;  but  it  is 
to  another  branch  of  our  subject,  that  the  examina- 
tion of  these  cases  properly  belongs. (c) 

§  6.  The  ordinary  penalty  of  the  loss  of  freight 
to  which  the  ship  is  subject,  is  not  to  be  averted  by 
the  allegation  that  the  owner  or  master  were  igno- 
rant of  the  true  nature  of  the  contraband  articles, 
or  that  by  the  threats  or  violence  of  the  enemy,  they 
were  compelled  to  receive  and  transport  them.(d) 


(a)  The  Ringende  Jacob,  (1  Rob,  89.)  The  Mercurius,  {lb,  288.) 
The  Jonge  Tobias,  {lb,  329.)  The  Franklin,  (3  Rob,  217.)  In  a  single 
case,  (the  Neptunus,  3  Rob,  108,)  Sir  William  Scott  allowed  freight  upon 
the  ground  that  the  contraband  article  bore  a  very  small  proportion  to  the 
entire  cargo.  In  the  Jonge  Margaretha,  (1  Rob,  189,)  the  usual  penalty 
of  the  confiscation  of  the  ship,  although  belonging  to  the  proprietor  of  the 
contraband,  was  not  enforced,  on  the  ground  that  the  party  had  been  mis- 
led, and  had  relied  on  an  irregular  indulgence  that  had  been  exercised  in 
fbnner  cases ;  and,  in  the  Charlotte,  (5  Rob,  Vll^)  the  innocent  goods  of 
the  owner  of  the  contraband  articles  condemned,  were  restored,  on  the 
grounds,  that  the  case  was  new,  and  turned  on  the  doubtful  construction  of 
a  treaty. 

(ft)  The  Neutralitet,  (3  Rob.  295.)     The  Eenrom,  (2  Rob,  6.) 

(c)  Post,  Lee.  Vni. 

\i)  The  Oster  Risoer,  (4  Rob.  199.)  The  Richmond,  (6  Rob,  325.) 
The  Carolina,  (4  Rob.  260.) 

VOL.  I.  79 
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Such  excuses,  if  allowed,  would  be  constantly 
urged,  and  in  time  would  rob  the  prohibition  of 
contraband  of  its  penal  character,  and  convert  it 
into  a  nugatory  threat.  Where  the  cargo  of  the 
captured  ship  does  not  consist  wholly  of  contra- 
band articles,  the  innocent  goods  of  innocent  ship- 
pers are  restored  ;  but  all,  that  are  the  property  of 
the  owner  of  the  contraband,  are  affected  by  its 
contagion  and  share  its  fate.  Their  confiscation 
is  a  part  of  the  penalty  with  which  his  misconduct 
is  visited. (a)  The  rule  is  stated  as  universal,  that 
where  the  transaction  in  which  the  party  is  con- 
cerned, is  illegal,  the  whole  of  his  property,  em- 
barked in  the  same  transaction,  is  liable  to  the  pe- 
nalty that  the  law  imposes.(i) 

§  7.  From  the  moment  that  a  ship,  with  contra- 
band articles  on  board,  quits  her  port  on  a  hostile 
destination,  as  a  general  rule,  the  offence  is  com- 
plete, and,  to  legalize  the  capture,  it  is  by  no  means 
necessary  to  wait  until  the  ship  and  goods  are  ac- 
tually endeavoring  to  enter  the  enemy's  port ;  but 
where  the  goods  are  not  thus  taken  in  delicto^  in 
the  actual  prosecution  of  the  voyage  to  an  enemy's 
port,  the  penalty  is  not  generally  held  to  attach, 
either  upon  the  proceeds  of  the  goods,  or  on  the 
ship  upon  the  return  voyage.(c) 

§  8.  It  is,  however,  very  doubtful,  whether  this 
rule  is  not  confined,  in  its  application,  to  the  cases 
in  which  the  outward  and  return  voyage  are  dis- 
tinct and  independent — to  cases,  in  which  the  na- 
ture and  character  of  the  return  voyage  depend 


(a)  The  Charlotte,  (6  Rah.  276.)    The  Staadt  Embden,  (1  Rob.  26.) 
(Jb)  Sir  WUHam  Scott  in  the  Jonge  Tobias,  (1  Rob.  330.) 
(c)  Sir  William  Scott  in  the  Imina,  (3  Rob.  16a) 
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upon  contingencies,  such  as  the  instructions  or  ad- 
vice the  master  may  receive  at  the  port  of  outward 
delivery.  These  doubts  are  not  only  justified  by 
the  language  of  Sir  William  Scott,  on  another  oc- 
ca8ion,(a)  but  by  the  rule  that  we  have  seen  to  pre. 
vail  in  analogous  ca8es.(6)  Where  the  outward 
and  return  voyages  are  inseparably  connected,  in 
their  original  plan,  so  as  to  form  parts  of  a  continu- 
ous and  entire  voyage,  there  seems  to  be  no  reason 
for  exempting  the  conveyance  of  contraband,  from 
the  operation  of  the  general  rule,  that  considers  an 
entire  voyage,  when  illegal  at  its  inception,  to  be 
illegal  throughout;  and  in  every  stage  of  it,  until  its 
final  completion,  holds  the  property  to  be  in  delicto 
and  liable  to  capture.  At  any  rate,  the  doctrine  is 
established  by  several  decisions  of  the  English  ad- 
miralty, that  where  the  adventure  is  entire,  and 
the  ship,  with  a  contraband  cargo,  proceeds  on  her 
outward  voyage  with  false  papers,  intended  to  con- 
ceal her  destination  to  an  enemy's  port,  the  fraud 
is  not  limited,  in  its  noxious  consequences,  to  the 
outward  passage ;  it  extends  to  and  contaminates 
the  return  voyage,  and  involves  both  the  ship  and 
the  proceeds  of  her  outward  cargo,  if  captured  du- 
ring that  voyage,  in  the  same  sentence  of  confisca- 
tion. Where  the  parties  set  out  on  such  an  expe- 
dition, with  ill  faith,  and  with  the  same  ill  faith  pur- 
sue it  to  its  consummation,  in  the  delivery  of  the 
outward  cargo,  they  are  implicated  in  the  conse- 
quences of  their  conduct  throughout  the  whole 
sequel  of  the  transaction.(c) 


(a)  The  Nancy,  (3  Rob.  127.) 

(b)  Sup.  Lee.  III.  }  27-28,  pp.  336-7-8. 
(c)TlieNancy,(3l{o6.12a.)  TheRo6alMaBdBett7,(aJi9».348.)  The 
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§  9.  The  legal  offence,  howeveri  that  results  from 
the  carrying  of  contraband  is  not  necessarily  so 
complete  by  the  mere  inception  of  the  voyage,  with 
a  hostile  destination,  as  in  all  cases  to  render  lawful 


same  doctrine  was  confinned  by  the  Lords  of  appeal,  in  the  Rosalia  and  the 
Elizabeth,  (4  Rob,,  note  to  table  of  cases,)  and  in  the  Baltic,  (1  Act.  Appeal 
Ccues,  25,)  and  in  the  Margarette,  {lb.  333.)  Mr.  Wheaton,  in  his  Digest 
of  the  Law  of  Captures,  p.  183,  questions  strongly  the  propriety  of  these 
decisions,  and  treats  them  as  an  "  innovation  not  founded  on  principle,"  and 
in  his  excellent  work  on  International  Law,  (2d  vol.,  p.  219,)  he  repeats 
the  censure.  The  ground  of  his  objection  is,  that,  to  pass  the  limits  of 
the  outward  voyage,  wlierc  the  contraband  articles  arc  on  board,  is  to  ex- 
tend the  delictum  indefinitely,  so  as  to  embrace  not  only  the  return  voyage, 
but  all  future  voyages  of  the  same  vessel,  which,  consequently,  would 
"  never  be  purilied  from  the  contagion  communicated  by  the  contraband 
articles."  But  a  complete  answer  to  tliis  objection  is  furnished  by  the 
decisions  themselves,  which,  in  express  terms,  limit  the  offence  and  its 
penal  consequences  to  the  completion  of  the  entire  voyage ;  and  with  these 
limitations,  the  cases,  even  omitting  the  ingredient  of  fraud,  are  in  perfect 
harmony,  not  only  with  the  decisions  of  the  English  courts  of  common 
law,  but  with  the  judgment  of  the  Supreme  Court  of  the  United  States, 
in  the  Joseph,  (8  Cranch,  461 .  Sup.  p.  57 1 .)  In  the  case  of  the  Caledonian, 
(4  Wheat,  100,)  the  Supreme  Court  of  the  United  States  has  gone  one 
step  beyond  the  English  decisions,  for  it  was  there  determined,  that  an 
American  ship,  which  had  been  engaged  in  a  trade  with  the  enemy  on  her 
outward  voyage,  after  her  arrival  on  her  return,  was  liable  to  a  seizure  in 
port  According  to  this  decision,  the  delictum  is  not  purged  even  by  the 
termination  of  the  return  voyage,  but  continues  in  force  until  the  vessel 
sails  on  a  new  and  distinct  voyage.  In  the  Christiansberg,  (6  Rob,  381,) 
Sir  Wm.  Scott  takes  notice  of  the  very  objection  on  which  Mr.  Wheaton 
relies,  that,  if  the  penalty  is  applied  to  the  subsequent  voyage,  it  may 
travel  on  with  the  vessel  for  ever,  and  he  replies,  that,  although  in  princi- 
ple it  might,  perhaps,  not  unjustly  be  pursued  beyond  the  immediate  voy- 
&S^}  yet,  that  in  practice,  it  had  never  been  carried  further  than  to  the 
voyage  succeeding,  (that  is,  the  return  voyage,)  which  affords  the  first 
opportunity  for  vindicating  the  law.  Vide,  also,  Parkman  v.  Allen, 
{Stair^s  Dec,  vol.  i.,  p.  29,)  and  tlie  Randers  Bye,  which  are  cited  by  Sir 
C.  Robinson,  in  a  note,  (6  R(^.  382.)  In  the  case  of  Carrington  v.  The 
Merchants'  Ins.  Co.,  (8  Peters'  S.  C,  Rep.,  opinion  of  Mr.  J.  Stoiy,  621,) 
the  Supreme  Court  of  the  United  States  seems  to  have  given  its  express 
sanction  to  tlie  decisions,  that  Mr.  Wheaton  has  questioned ;  and  their 
language  is  so  understood  by  Chancellor  Kent,  (Kent's  Comment.^  6th  ed., 
161,  note.) 
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a  subsequent  capture,  even  where  the  capture  is 
made  while  the  contraband  articles  are  still  on 
board.  Where  there  is  positive  evidence,  that  pre- 
vious to  the  capture,  the  voyage  had  been  changed, 
by  the  substitution  of  an  innocent  port  of  destina- 
tion,(a)  or  that  the  original  port  by  capitulation  or 
otherwise  had  ceased  to  be  hostile,(2^)  as  the  goods 
were  not  contraband  when  seized,  the  capture  is 
invalid,  and  restitution  is  decreed.  The  original 
intention  to  prosecute  an  illegal  voyage  is  not  suffi- 
cient to  constitute  the  offence  to  which  the  penalty 
of  the  law  applies,  if  the  intention,  when  the  cap- 
ture was  made,  had  in  good  faith  been  abandoned, 
or  was  no  longer  capable  of  execution,  although 
the  penalty  is  not  averted  by  the  mere  possibility 
that  such  an  intention,  which  is  in  the  progress  of 
execution,  will  be  changed  before  its  completion. 
The  principle  on  which  the  court  proceed  ih  these 
cases  is,  that  there  must  be  a  delictum  existing  at 
the  time  of  seizure,  to  sustain  the  penalty^  and  that 
by  a  variation  in  the  intentions  of  the  party,  or  a 
change  of  the  hostile  character  of  the  port  of  desti- 
nation, the  corpus  delicti  is  extinguished.  In  lan- 
guage less  technical,  there  must  be  a  substantive 
offence  at  the  time  of  seizure,  and  this  cannot  exist, 
unless  the  facts,  necessary  to  its  completion,  remain 
unchanged. 

§  10.  To  render  the  transportation  of  contraband 
an  illegal  voyage,  it  is  not  necessary  that  it  should 
bear  the  character  of  an  original  importation 
into  an  enemy's  country.     Such  a  transportation 


(a)  The  Imina,  (3  Rob.  167.) 

{h)  The  Trende  Sostre,  (6  Rob,  390,)  in  notis.  Vide  Sup.  Lee.  IV. 
{  16.  pp.  671,  672.  The  same  rules  apply  to  a  voyage  to  a  blockaded 
port    The  Lisette,  (6  Rob,  387.)  infra,  }  63. 
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from  one  port  of  the  enemy  to  another,  may  have 
the  effect,  and  be  justly  subject  to  the  penalty  of  an 
unlawful  supply,  as  tending  directly  to  assist  the 
enemy  in  the  prosecution  of  the  war.  It  is,  there* 
fore,  established  that  the  transfer  of  contraband 
from  one  port  of  an  enemy's  country  to  another, 
where  it  is  required  for  the  purposes  of  war,  is 
subject  to  be  treated  in  the  same  manner  as  an 
original  importation. (a)  Nor  is  it  necessary  that 
the  immediate  destination  of  a  ship  with  a  con- 
traband cargo  should  be  to  an  enemy's  country 
or  port.  To  justify  the  capture,  it  is  enough, 
that  the  immediate  object  of  the  voyage  is  to 
supply  the  enemy,  and  that  the  contraband  is  cer- 
tainly destined  to  his  immediate  use.  It  is  true, 
that  goods  destined  for  the  use  of  a  neutral  coun- 
try, can  never  be  deemed  contraband,  whatever 
may  be  their  character,  and  however  well  adapted 
they  may  be  to  the  purposes  of  war ;  but  if  they 
are  destined  for  the  direct  use  of  the  enemy's  army 
or  navy,  there  is  no  principle  or  authority  that  can 
exempt  them  from  forfeiture,  on  the  mere  ground 
that  they  are  neutral  property,  and  that  the  port  of 
delivery  is  also  neutral.  Should  an  enemy's  fleet 
be  lying,  in  time  of  war,  in  a  neutral  port,  it  would 
be  impossible  to  consider  as  lawful  the  voyage  of 
a  neutral  ship,  bound  to  that  port  with  a  contra- 
band cargo,  not  intended  for  sale  in  the  neutral 
market,  but  destined  to  the  exclusive  supply  of  the 
hostile  fleet.  Such  conduct  would  be  a  direct  in- 
terposition in  the  war,  furnishing  to  the  enemy 
most  essential  aid  in  its  prosecution,  and,  conse- 
quently, would  be  a  flagrant  departure  from  the 

(a)  The  Edward.    Optnion  of  Sir  Wm.  Scott,  (4  Rak.  70.) 
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duties  of  neutrality.(a)  It  was  by  these  principles 
that  the  Supreme  Court  of  the  United  States -was 
governedi  in  determining  that  a  Swedish  ship, 
which,  during  nhe  last  war  between  England  and 
the  United  States,  was  bound  to  Portugal,  with  a 
cargo  of  provisions,  destined  to  the  supply  of  the 
British  armies  in  that  country,  was  lawfully  sub- 
ject, during  the  voyage,  to  American  capture,  and 
was  liable,  from  the  nature  of  her  cargo,  rendered 
contraband  by  its  intended  use,  to  the  usual  penalty 
of  the  loss  of  freight.  Some  doubts  may,  perhaps, 
exist  as  to  the  propriety  of  the  decision  in  the 
particular  case — none  as  to  the  truth  of  the  general 
principles  on  which  it  was  founded.(&) 

§  11.  It  is  by  no  means  easy  to  determine,  what 
are  the  articles,  that,  by  the  general  law  of  nations, 
it  is  proper  to  enumerate  in  the  list  of  contraband. 
To  a  certain  extent,  all  the  writers  on  public  law 
are  agreed.  It  is  doubted  by  none,  that  all  the 
implements  and  munitions  of  war,  all  articles,  that, 
in  their  actual  state,  are  of  immediate  use  for  war- 
like purposes,  arc  to  be  deemed  contraband,  in 


(a)  Mr.  J.  Story,  in  the  Commercen,  (1  Wheat.  388-9.) 
lb)  The  Commercen,  (1  Wheal,  322.)  C.  J.  Marshall  dissented  from 
the  majority  of  the  court,  but  his  dissent  was  founded  on  the  special  cir- 
comstances  of  the  case.  He  contended,  1.  That  the  hoetilities  in  which 
the  British  armies  in  Portugal  were  enga|jred,  were  so  wholly  distinct 
from  the  war  between  England  and  the  United  States,  that  the  latter  could 
not  be  at  all  prejudiced  by  the  aid  that  was  furnished.  2.  That  Sweden, 
being  an  ally  with  Great  Britain,  in  the  war  against  France,  had  the  same 
right  to  send  supplies  to  a  British  army,  engaged  exclusively  in  that  war, 
that  she  would  have  had  to  supply  her  own,  and  that  which  the  Swedish 
government  might  lawfully  have  done,  was  a  lawful  commerce  to  her  sub- 
jects. That  there  is  great  apparent  force  in  these  reasons,  it  seems  im- 
possible to  deny.  Indeed,  the  reasons  assigned  by  this  illustrious  judge, 
in  support  of  his  opinions,  are  always  such  as  to  induce  hesitation,  when 
they  do  not  compel  assent 
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their  own  nature,  whenever  they  are  destined  to 
an  enemy's  country  or  use ;  but  beyond  these 
limits,  there  exists  a  diversity  of  sentiment,  that  we 
should  attempt  in  vain  to  reconcile.  Grotius  di- 
vides^ all  articles  that  are  the  subject  of  exporta- 
tion into  three  classes — !•  Such  as  are  directly 
useful  for  the  purposes  of  war — 2.  Such  as  are 
useful  only  for  civil  purposes  ;  and  3.  Articles  of 
promiscuous  use ;  that  is,  that  may  be  used  indiscri- 
minately, in  war  and  in  peace,  such  as  money,  naval 
stores,  and  provisions.  Those  in  the  first  class,  he 
decides,  are  contraband  in  their  own  nature.  Those 
in  the  second  can  never,  in  any  circumstances,  be 
so  considered ;  and  those  of  promiscuous  use,  are 
contraband  or  otherwise,  as  an  undefined  necessity, 
may  or  may  not  exist,  to  justify  a  belligerent  seizure. 
Loccenius  plainly  holds  the  opinion,  that  provisions 
are  universally  contraband,  and  he  refers  to  many 
instances,  in  which,  by  different  nations,  the  prohi- 
bition had  been  enforced. 

Heineccius  includes  articles  of  promiscuous  use, 
such  as  naval  stores  and  provisions,  in  the  list  of 
contraband.  Vattel,  naval  stores,  and,  under  spe- 
cial circumstances,  provisions.  Valin  and  Pothier 
wholly  exclude  provisions,  but  admit,  that,  by  ge- 
neral usage,  at  the  time  they  wrote,  naval  stores 
were  prohibited.  Bynkershoek  differs  from  all 
the  preceding  writers.  Although  the  general  tone 
of  his  treatise  is  by  no  means  favorable  to  the  claims 
of  neutrals,  he  approves  himself  on  this  subject 
their  strenuous  champion.  He  rejects  the  distinc- 
tions of  Grotius  as  illogical  and  fanciful.  He  denies 
that  any  articles  of  promiscuous  use,  or,  to  speak 
more  properly,  that  any  other  than  such,  as  in  their 
actual  state,  are  immediately  applicable  to  warlike 
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purposes,  can  be  justly  treated  as  contraband,  or 
that  any  plea  of  a  special  necessity,  of  which  the 
belligerent  constitutes  himself  the  judge,  can  justi-' 
fy  their  seizure  ;  and,  he  earnestly  contends,  that, 
to  exceed  these  limits,  is  to  iuvest  the  belligerent 
powers  with  an  absolute  control  over  the  commerce 
of  neutrals,  If  all  articles  are  to  be  proscribed  as 
contraband,  that  are  or  may  be  fitted  for  naval  or 
military  use,  small  indeed  is  the  number  of  those  that 
can  possibly  escape  the  operation  of  the  rule,  and  the 
inevitable  result,  in  his  judgment,  of  the  sweeping 
interdict,  is  the  total  prohibition  of  neutral  trade. 

Nor  is  it  merely  in  the  views  of  the  writers 
on  public  law,  that  this  discordancy  in  the  defi- 
nition of  contraband  will  be  found  to  exist.  If 
we  turn  from  their  writings,  to  the  conventional 
law  of  nations,  and  endeavor  to  ascertain  what  has 
been  the  understanding  and  practice  of  the  modern 
governments  of  Europe,  by  a  reference  to  their 
treaties,  the  transition  serves  only  to  renew  our 
perplexity;  So  various  and  contradictory  are  the 
provisions,  that,  in  this  research,  we  are  led  to  com- 
pare, that  we  are  soon  reduced  to  confess,  that  no 
magic  of  construction  can  evoke,  from  these  depths, 
even  a  shadowy  resemblance  of  a  consistent  rule. 
The  only  proper  conclusion  from  the  whole  inquiry 
seems  to  be,  that  the  ancient  rule  was  probably  that 
to  which  Bynkershoek  adheres ;  but  that  by  the 
provisions  of  modern  treaties,  and  the  usage  of 
some  nations,  particularly  England  and  France, 
the  circle  of  contraband  has  been  gradually  en- 
larged, and  the  just  limits  of  neutral  trade  propor- 
tionally contracted.  The  phrase,  "  the  just  limits," 
is  eminently  proper,  if  our  reflections  shall  force 
us  to  assent  to  the  reasoning  of  Bynkershoek,  that 

VOL.  I.  80 
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the  principle  on  which  articles  oi promiscuous  use, 
not  destined  to  the  immediate  supply  of  the  army 
or  navy  of  the  enemy,  are  declared  contraband,  is 
capable  of  an  indefinite  extension,  and  may  be 
pressed,  to  the  entire  destruction  of  neutral  com- 
merce.(a) 

§  12.  Abandoning,  then,  as  hopeless,  the  at* 
tempt  to  state  the  rules  of  a  universal  law,  let  us 
endeavor  to  extract  from  the  decisions,  the  existing 
law  in  the  definition  of  contraband,  as  understood 
and  administered  in  the  courts  of  England,  and  as 
(perhaps  with  some  exceptions,)  it  will  probably  be 
understood  and  administered,  in  those  of  the  United 
States.  This  is,  in  truth,  the  law  that  we  are  most 
concerned  to  know,  since  the  validity  of  insurances 
in  England  and  in  the  United  States,  that  are  al- 
leged to  violate  the  law  of  nations,  can  only  be  de- 
termined by  the  rules  of  that  law,  as  interpreted 
and  applied  by  their  own  tribunals. 

The  rule,  admitted  by  all,  that  condemns  as  con- 


(a)  Grotias  de  Jur.,  B.  &  P.,  lib.  3,  cap.  1, }  5.  Loccenius  de  Jure 
Marit.  lib.  1 ,  cap.  4, }  9.  Heineccius  de  Navibus,  &c.,  cap.  1 , }  14.  Vattel, 
lib.  3,  ch.  7, }  112.  2  Valin  Comment.,  264,  liv.  3,  tit.  9,  art.  1 1 .  Pothier 
Traite  de  Propriete,  n.  104.  Wheat.  Hist,  of  Mod.  Law  of  Nations,  p. 
126  a  137.  2  Inter.  Law,  185  a  190.  Bynkershoek,  Q.  J.  P.,  lib.  1,  cap. 
10.  The  Marine  Ordinance  of  Louis  XIV.,  1681,  limits  contraband  to 
munitions  of  war.  So,  also,  the  treaties  between  England  and  Sweden, 
of  1666,  1661,  1664,  and  1665.  Bynkershoek,  (ut  sup.)  jefers  to  several 
other  treaties  of  the  seventeenth  century,  as  containing  the  same  limita- 
tion. Sir  Leoline  Jenkins,  the  judge  of  the  admiralty  in  the  reign  of 
Charles  II.,  in  a  letter  to  that  monarch  respecting  the  case  of  a  Swedish 
vessel,  laden  with  naval  stores,  says — ^*  I  am  humbly  of  opinion,  that  no- 
thing ought  to  be  judged  contraband,  by  the  general  law  of  nations,  but 
what  is  directly  and  immediately  subservient  to  the  uses  of  war,  except  it 
be  in  the  case  of  besieged  places."  (Wheat.  Law  on  Nations,  130.)  So 
that  there  seems  little  reason  to  doubt  that  such  was  the  ancient  rule. 
On  the  danger  of  considering  provisions,  and  other  articles  of  promiscuous 
use,  as  contraband,  see  the  observations  of  Mr.  Pinkney,  as  given  by  Mr. 
Wheaton,  (2  Wheat.  Inter,  Law,  206-7.) 
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traband  all  the  instruments  and  munitions  of  war, 
scarcely  requires  a  further  elucidation.  It  embraces, 
by  its  terms,  ordnance  and  arms  of  every  description, 
cannon  and  musket  balls,  and  gunpowder,  and,  by 
its  fair  construction,  all  articles  that  are  necessary 
or  convenient  to  the  efficient  use  of  those  that  its 
terms  describe,  such  as  swords,  belts^  and  scabbards, 
holsters,  cartouch  boxes,  gun-carriages,  and  ammu- 
nition waggons. (a)  A  ship  evidently  built  for  warlike 
purposes,  and  destined  to  be  sold  for  such  purposes 
in  an  enemy's  port,  is  clearly  liable  to  confiscation, 
under  the  same  rule.  It  is  contraband  in  its  most 
complete  form  ;  but  to  justify  the  application  of  the 
principle  in  such  cases,  no  doubt  must  exist  as  to 
the  character  of  the  ship,  or  as  to  the  fact  and  pur- 
pose of  her  intended  sale. (J)  I  collect  from  the 
decisions  of  Sir  William  Scott  that  by  the  estab- 
lished doctrine  of  the  English  admiralty,  all  manu- 
factured articles  that  in  their  actual  state(c)  are 
fitted  for  military  or  naval  use,  and  more  especially 
for  the  building  and  equipping  of  ships  of  war,  such 
as  masts,  spars,  rudders,  wheels,  tillers,  sails  and 
sail-cloth,  cordage,  rigging  and^  anchors,  are  con- 
traband, in  their  own  nature,  to  the  same  extent 
as  munitions  of  war,  and  that  no  exception  is  ad- 


(<i)  Bynkerehoek  Q.  J.  P.  lib.  1,  cap.  10.  According  to  Bynkerahoek 
saltpetre  has  always  been  considered  contraband.  The  French  ordinance 
includes  horses  and  their  trappings,  meaning,  doubtless,  horses  fit  for  mil- 
itary service. 

(b)  The  Richmond,(5  Rob.  326.)    The  Brutus,  (Ibid.  Append,  note.) 

(c)  The  words  "  military  use''  are  ambiguous  and  in  the  reported  cases 
are  plainly  used  in  different  senses.  In  their  strict  and  primary  meaning, 
they  apply  only  to  the  direct  implements  and  munitions  of  war.  In  their 
secondary,  they  embrace  all  articles  of  military  or  naval  equipment,  or 
destined  to  supply  the  physical  wants  of  soldiers  and  sailors.  It  is  of 
course  in  this  latter  sense,  that  they  are  used  in  this  passage  of  the  text, 
and  are  subsequently  applied  to  oaval  stores  and  provisions. 
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mitted  in  their  favor,  unless  created  by  the  exprescf 
provisions  of  a  treaty. (a) 

§  13.  Pitch,  tar,  and  hemp,  destined  to  the  ene- 
my's nse,  are  generally  contraband  in  their  own  na- 
ture ;  but,  where  they  are  not  prohibited  by  the 
terms  of  a  treaty,  an  exception  in  their  favor,  which 
is  stated  to  be  a  relaxation  of  the  former  practice  of 
the  admiralty,  is  now  allowed  in  a  special  case. 
Where  they  are  the  produce  of  the  neutral  country, 
from  which  they  are  exported,  and  are  the  property 
of  its  subjects  or  citizens,  they  are  exempt  from 
confiscation.  They  cannot,  however,  claim  the 
benefit  of  this  exemption,  when  they  are  exclusive- 
ly and  immediately  destined  to  warlike  use,  or 
where  they  are  destined,  not  to  a  port  chiefly  mer- 
cantile in  its  character,  but  to  one  of  known  naval 
equipment.  As  where  they  are  destined  to  a  mer- 
cantile port,  they  are  saved  from  confiscation  by  the 


(ff)  The  Charlotte,  Koltzenberg,  (5  Rob.  306.)  Neptunus,  (3  Rob, 
108.)  In  the  Charlotte,  masts  and  spars  were  held  to  be  nniver- 
sally  contraband  on  the  principle  stated  in  the  text,  and  which  applies  to 
all  the  articles  enumerated.  Mr.  Wheaton,  (2  Inter,  Law,  494,)  suppoees 
tliat  Sir  Wm.  Scott,  by  his  decision  in  this  ca£e,Mn  effect,  abandoned  a 
distinction  he  had  formerly  made,  by  which  naval  stores,  in  some  dMes, 
are  held  not  to  be  contraband,  unless  destined  to  a  port  of  naval  equipment ; 
but,  on  examining  the  cases,  I  find  no  evidence  of  this  imputed  change  of 
opinion.  The  counsel  for  the  captors  made  an  express  distinction  between 
manufactured  articles,  directly  fitted  for  military  use,  and  ordinary  naval 
stores,  such  as  pitch  and  tar,  and  on  the  validity  of  this  distinction,  they 
rested  solely  their  claim,  that  the  masts  and  spars,  as  embraced  in  the 
first  class,  should  be  condemned ;  and  Sir  Wm.  Scott,  in  giving  his  judg- 
ment, declared  his  entire  assent  to  the  argument  of  the  counsel,  that  the 
character  of  the  port  was  immaterial,  not  in  regard  to  naval  stores  gene- 
rally, but  to  the  particular  articles  that  were  libelled.  In  other  words,  the 
learned  judge  adopted  and  enforced  the  distinction  relied  on  by  the  coun- 
sel. Copper  in  sheets,  it  seems,  is  generally  not  contraband ;  but  it  is  so 
in  a  manufactured  state  adapted  to  the  sheathing  of  ships.  The  Charlotte, 
(5  Rob.  275.) 
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presumption  that  they  were  intended  only  for  civil 
use,  so  where  they  arS  destined  to  a  port  of  naval 
equipment,  the  opposite  presumption,  that  they  are 
intended  for  military  use,  prevails  to  condemn  them. 
Nor  does  the  rule  seem  unjust  or  unequal,  by 
which,  in  both  cases,  the  probable  use  is  inferred 
from  the  known  destination. (a) 

§  14.  It  is  clear,  that,  by  the  modern  law  of  na- 
tions, provisions  {commeatus  belli)  are  not  gene- 
rally contraband  ;  and  it  is  equally  certain  that  they 
may  be  rendered  so,  by  their  special  destination  and 
intended  use.  When  they  are  destined  to  the  im- 
mediate supply  of  the  military  or  naval  forces  of 
the  enemy,  the  aid  thus  meant  to  be  given  for  the 
prosecution  of  the  war  is  so  direct  and  important, 
that  the  act  of  transportation  is  peculiarly  noxious, 
and  the  penalty  of  confiscation  is,  without  hesita- 
tion, applied.  We  have  already  seen  that  it  has 
been  decided,  by  the  Supreme  Court  of  the  United 
States,  that,  where  the  real  object  is  the  supply  of 
the   enemy's  forces,   the   voyage  is    illegal,    even 


(fi)  The  Staadt  Embden,  (1  Rob.  26.)  The  SanOi  Christina,  (1  Rob. 
21 1 )  The  Maria,  opinion  of  Sir  William  Scott,  (Ibid.  372.)  The  Apol- 
lo, (4  Rob.  158.)  The  Christina  Maria,  (lb.  166.)  The  Twee  Juffrowen, 
(lb.  244.)  The  Evert,  (lb.  364.)  Unwrought  materials  for  ship  build- 
ing are  probably  subject  to  tlie  same  rules.  Rosin  is  not  generally  con- 
traband, but  it  is  so  when  going  to  a  port  of  naval  equipment.  Nostra  Sig- 
nora,  (5  Rob.  97.)  In  the  decisions  relative  to  naval  stores  there  is  a  de- 
fect of  principle  that  will  not  escape  the  attentive  reader.  If,  when  they 
are  destined  to  a  commercial  port,  it  is  a  just  presumption  that  they  are  in- 
tended solely  for  civil  use,  it  is  evident  that  this  presumption  exists,  in  all 
cases,  when  such  is  their  destination,  from  t^atever  country  they  may  be 
exported,  and  hence,  in  all  such  cases,  the  presumption  should  avail  to  their 
protection.  The  only  ground  upon  which  they  can  be  considered  as  gene- 
rally contraband,  is  the  mere  jtossibility,  opposed  to  the  probability y  of  their 
application  to  military  use ;  the  very  principle  that  Bynkershoek  con- 
demns as  capable  of  an  indefinite  extension. 
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where  the  immediate  port  o£  destination  is  neutral 
in  its  character.(a) 

§  15.  Nor>  by  the  established  doctrine  of  the 
English  admiralty,  is  it,  in  all  cases,  necessary, 
in  order  to  stamp  upon  provisions,  a  contraband 
character,  that  they  should  bear  a  certain  des- 
tination to  military  use.  Where  the  fact  of  such 
destination  is  highly  probable,  it  produces  the 
same  result,  and  of  this  probability,  the  nature  and 
quality  of  the  port,  to  which  the  articles  are  destined, 
is  considered  not  an  irrational  test.  Where  that 
port  is  a  general  commercial  port,  it  will  be  under- 
stood, that  the  articles  were  going  for  civil  use,  al- 
though in  the  same  port,  ships  of  war  may  be  oc- 
casionally constructed  ;  but  if,  on  the  contrary,  the 
great  predominant  character  of  the  port,  is  that  of 
naval  construction  or  equipment,  it  will  be  intend- 
ed, that  the  articles  were  going  for  military  use, 
although  merchant-ships  may  resort  to  the  same 
port,  and  it  is  possible  that  the  articles,  after  their 
arrival,  might  have  been  applied  to  civil  consump- 
tion. Where  it  is  impossible  to  ascertain  the  final 
application  of  an  article  ancipitis  usus,  of  indis- 
criminate use,  it  is  not  an  injurious  rule,  that  de- 
duces, in  all  cases,  the  final  use  from  the  imme- 
diate destination.(J)  The  same  conclusion,  as  to 
the  intended  and  final  use  of  a  supply  of  provisions, 
may  be  justifiably  drawn,  even  where  the  port  of 


(a)  The  Commerceu,  (1  Wheal.  382.)     S.  C,  (2  Gallis,  264.) 

(b)  Sir  W^illiam  Scott  in  the  Jonge  Margaretha,  (1  Rob,  196.)  Vide 
also  the  Haabet,  (2  Rob.  182.)  The  Zelden  Rust,  (6  Rob.  93.)  The 
Ranger,  (lb.  126.)  The  Edward,  (4  Rob.  68.)  The  doctrine  of  Sir  Wil- 
liam Scott,  in  these  cases,  seems  to  have  received  the  explicit  sanction  of 
the  Supreme  Court  of  the  United  States,  in  the  Commercen,  and  certain- 
ly of  Mr.  J.  Story,  in  tliat  case  and  in  Maisonnaire  v.  Keating,  (2  GaUis^ 
336.) 
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immediate  destination  is  not  in  itself  a  port  of  naval 
equipment^  but  is  so  near  to  a  port  of  that  character 
that  the  two  are>  in  fact,  nearly  identified,  so  that 
a  supply,  permitted  to  be  imported  into  the  first, 
could  not  by  possibility  be  prevented  from  going  on 
immediately,  and  by  the  same  conveyance,  to  the 
other, (a)  It  is,  however  necessary  to  add,  that 
the  immedate  destination  of  the  articles  to  a  port 
of  naval  equipment,  or  to  one  identified  with  such 
a  port  by  its  proximity,  is  not  alone  sufficient  to 
produce  a  condemnation.  It  must  further  appear, 
that  the  provisions,  from  their  nature  and  quality, 
were  adapted  to  military  use;  since,  otherwise,  the 
presumption,  that  they  would  have  been  applied  to 
that  use,  had  their  arrival  been  permitted,  wholly 
fail8.(i) 

§  16.  In  a  single  case.  Sir  William  Scott  asserts 
the  doctrine,  that  provisions,  even  where  they  are 
not  certainly  or  probably  destined  to  military  use, 
but  the  presumption  is  that  should  they  arrive  they 


(a)  The  Zelden  Rust,  ut  sup. 

(6)  In  the  Jonge  Margaretha,  where  the  cheeses  intercepted  as  con- 
traband, were  destined  to  Brest,  a  port  notoriously  of  naval  equipment, 
Sir  William  Scott  required  evidence  of  their  fitness  for  naval  use,  and 
he  condemned  them,  as  it  appeared  by  proper  certificates,  that  they  were 
such  as  were  exclusively  used  in  the  French  navy.  In  the  Zelden  Rust, 
similar  evidence  was  given,  and  relied  on  by  him  in  his  judgment.  By 
the  18th  article  of  the  treaty  of  1794,  between  Great  Britain  and  the 
United  States,  it  was  stipulated,  that  under  the  denomination  of  contra- 
band, should  be  comprised  *'  all  arms  and  unplements  serving  for  the  pur- 
poses of  Nvar,  and  also  timber  for  shipbuilding,  tar  or  rosin,  copper  in  sheets, 
hemp  and  cordage,  and  generally,  whatever  may  serve  directly  to  the 
equipment  of  vessels,  unwrought  iron,  and  fir-planks  only  excepted." 
This  stipulation,  both  in  the  articles  it  enumerates,  and  in  declaring  them 
universally  contraband,  goes  beyond  the  decisions  of  the  English  admiral- 
ty, and  is  only  more  favorable  in  the  execption,  under  all  circumstances, 
of  unwrought  iron  and  fir-planks. 
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would  be  applied  exclusively  to  civil  consumption, 
may  yet  be  seized  on  their  passage  to  an  enemy's 
port  by  the  opposite  belligerent ;  not  indeed  with  a 
view  to  their  confiscation,  but  in  the  exercise  of  the 
milder  right  of  pre-emption  ;  that  is,  the  right  of  the 
government  to  purchase  them  at  a  price  equivalent 
to  their  value,  including  a  reasonable  mercantile 
profit,(a) 

§  17.  It  is  not  denied  that  a  seizure  for  such  a 
purpose  may  be  justified  in  a  case  of  extreme  ne- 
cessity, where  the  belligerent  country,  making  the 
seizure,  is  immediately  pressed  by  the  danger  of 
famine  ;  but,  during  the  first  war  of  the  French 
Revolution,  the  existence  of  the  right  in  the  extent, 
in  which  it  is  stated  by  Sir  William  Scott,  and  was 
then  asserted  by  the  government  of  Great  Britain, 
was  strenuously  denied  by  the  neutral  powers  of 
Europe,  and  still  more  emphatically  by  the  govern- 
ment of  the  United  States,  and  from  the  result  of 
the  discussions  on  the  subject,  it  is  not  at  all  pro- 
bable, that  in  any  future  war  it  will  be  exercised  or 
claimed  by  Great  Britain  herself. 

In  April,  1795,  after  the  treaty  between  Great 
Britain  and  the  United  States  had  been  concluded, 
but  before  its  ratifications  were  exchanged,  the 
British  government,  by  an  order  in  council,  in- 
structed its  cruisers  to  stop  and  detain  all  vessels 
laden,  wholly  or  in  part,  with  corn,  flour,  and  other 
articles  of  provisions,  and  bound  to  any  port  in 
France,  and  to  send  them  to  such  English  ports 
as  might  be  convenient,  in  order  that  the  provisions 
might  be  purchased,  on  behalf  of  the  government. 
Under  these  instructions,  many  American  vessels 

(a)  The  Haabet,  (2  Rob.  182.    Vide  also  as  to  the  ^jrj-emption  of  naval 
itores,  the  Sarah  Christina,  (I  Rob.  237.) 


LECT.  VII.]        Contraband  of  War.  Ml 

were  captured  and  taken  into  British  ports,  and 
their  cargoes  sold ;  but,  as  the  owners  were  not 
satisfied  with  the  price  they  received,  they  de- 
manded compensation  from  the  British  govern- 
meut.  Their  claims  were  submitted  to  the  joint 
commission,  that,  by  the  provisions  of  the  treaty, 
was  authorized  to  determine  and  adjust  all  claims 
of  American  citizens,  arising  from  the  violation  of 
their  neutral  rights  ;  and  the  commissioners,  upon 
a  solemn  hearing,  determined  that  the  acts  of  the 
British  government,  which  were  the  subject  of 
complaint,  were  wholly  illegal,  and  that  the  owners 
of  the  vessels  seized,  aud  of  the  cargoes  sold,  were 
entitled  to  a  full  indemnity  for  the  injury  they  had 
sustained,  not  only  from  the  loss  of  the  foreign 
market,  but  from  the  expenses  and  other  conse- 
quences of  the  capture  and  detention.  This  de- 
cision of  a  tribunal,  that  the  British  government 
concurred  in  appointing,  and  whose  decrees  it  was 
bound  to  obey  and  execute,  seems  to  be  a  final 
settlement  of  the  question  ;  nor  is  there  any  reason 
to  suppose,  that  its  conclusive  efiect  will  be  here- 
after disputed.(a) 

§  18.  An  insurance  upon  goods,  liable  to  confis- 
cation, as  contraband  of  war,  if  made  in  the  belli- 


(a)  1  Wheaton's  Inter.  Law,  pp.  195—210.  The  substaDce  of  Mr. 
W.  Pinkncy*8  very  able  opinion  on  this  aabjoct,  is  ipven  by  Mr.  WheatoD, 
and  merits  an  attentive  perusal. 

Other  cases,  usually  classed  with  the  carriage  of  contraband,  such 
as  the  employment  of  a  neutral  ship,  as  a  transport,  in  the  enemy's  ser- 
vice, or  for  the  conveyance  of  military  persons,  or  of  despatches,  have 
been  already  considered,  under  the  head  of  Enemy's  Property.  This 
seemed  to  me  the  proper  arrangement,  since  the  efiect  of  the  illegality  in 
these  cases,  is  to  destroy  wholly  the  neutral  character.  The  analogy 
they  bear,  is  to  the  cases  in  which  a  neutral  ship  becomes  that  of  an 
enemy,  by  adoption. 

VOL*  I.  81 
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gerent  couDtry;  whose  rights  are  violated,  it  is  ad- 
mitted by  all  writers,  is  wholly  void ;   nor  do  I 
perceive  any  reason  for  doubting,  that  an  insurance 
upon  every  other  subject  or  interest,  liable  to  be 
involved  in  the  same  penalty,  is  equally  invalid. 
Hence,  a  policy  upon  the  freight  of  the  contraband 
articles,  upon  other  goods,  the  property  of  the  same 
owner,  and  upon  the  ship,  when  subject  to  con- 
demnation, is,  in  all  cases,  an  illegal  contract ;  for, 
although  the  penalty,  to  which  the  subject  is  liable, 
may  not  always  be  enforced  in  a  court  of  admiralty, 
that  court  alone  seems  competent  to  judge  of  the 
special  circumstances  that  may  warrant  a  discre- 
tionary relaxation  of  its  general   rules.     Nor,  to 
avoid  a  policy  upon  the  ship,  does  it  seem  to  be 
necessary,  that  she  should  be  placed  in  circum- 
stances to  justify  her  condemnation.     The  trans- 
portation of  contraband,  as  viewed  by  the  law  of 
nations,  is  universally  an  unlawful  act ;  and  it  is 
for  this  reason,  that  it  subjects  the  ship  to  the  pe- 
nalty of  the  loss  of  freight.     The  imposition  of 
this  penalty,  it  seems  to  me,  renders  the  voyage 
prohibited  and  illegal ;  and  hence,  if  we  are  go- 
verned by  analogy,  an  insurance  of  the  ship,  on 
such  a  voyage,  cannot  be  sustained.     The  argu- 
ments of  a  sound  policy,  lead  us  to  the  same  con- 
clusion.    It  is  impossible  to  deny,  that  a  belligerent 
country  has  a  real,  and,  in  some  cases,  a  deep  in- 
terest, in  preventing  the  transportation  of  contra- 
band articles  to  the  use  of  the  enemy.     To  permit 
the  vehicle  of  transportation  to  be  insured,  is  to 
encourage  the  act.     These  reasons  do  not  apply 
to  an  insurance  upon  the  innocent  goods  of  an  in- 
nocent shipper,  which  is,  doubtless,  vaUd.     He  was 
no  party  to  the  illegal  transaction,  had  no  power  to 
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prevent  it,  and^  it  must  be  presumed,  no  know- 
ledge of  its  existence.  It  is,  however,  doubtful, 
whether  the  insurer  is  liable  even  to  the  owner  of 
innocent  goods,  for  a  loss  arising  from  the  con- 
demnation or  detention,  by  his  own  government, 
of  the  carrier-ship.  We  have  seen,  that  this  lia- 
bility exists  where  the  detention  arises  from  the 
transportation  of  enemy's  property;  but,  in  the 
case  in  which  this  was  .decided,  the  court  placed 
their  judgment  expressly  on  the  ground,  that  the 
carrying  of  enemies'  goods,  by  a  neutral  ship,  is  an 
innocent  and  lawful  act.(a)  Where  the  transporta- 
tion of  goods,  liable  to  capture,  is  unlawful,  it  is 
probable  that  a  different  rule  would  be  adopted. 
In  such  cases,  all  losses,  arising  from  the  capture, 
may  not  unreasonably  be  considered  as  virtually 
excepted  from  the  policy.  He  who  insures  goods 
by  a  neutral  ship,  knows  that  the  goods  of  an  ene- 
my may  be  lawfully  carried  by  the  same  ship,  and 
must,  therefore,  guard  himself  against  the  risk,  by 
the  special  terms  of  the  policy  ;  but  he  is  not  bound 
to  presume,  that  the  duties  of  neutrality  will  be  vio- 
lated by  the  carrying  of  contraband,  and  may  be 
justly  held,  however  general  the  terms  of  the  policy, 
not  to  have  assumed  any  risk  resulting  from  the 
unlawful  act.  Where  the  shipper  is  innocent,  it  is 
a  fair  inference,  that  no  such  risk  was  in  the  con- 
templation of  either  party,  when  they  made  their 
contract. 

§  19.  The  second  principal  duty  of  neutrals,  is 
to  refrain  from  such  an  interference  in  the  war  as 
tends  directly  to  relieve  a  belligerent  power  from 
the  pressure  of  opposite  hostilities,  and  the  most 

(a)  Barker  V.  Blake^,  (9  Eatt,  aS3.)    Sap.  p.  633-649. 
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prominent  and  frequent  instance  of  the  violation  of 
this  duty  is  the  breach  of  a  blockade  duly  instituted 
and  properly  maintained.  The  right  of  a  belliger- 
ent to  invest  with  a  naval  force  the  ports  of  the  en- 
emy so  as  to  exclude  entirely  the  commerce  of 
neutrals^  during  the  continuance  of  the  investment, 
is  undoubted.  It  is  true,  that  the  exercise  of  this 
right  by  its  obstruction  of  a  commerce  otherwise 
lawful,  frequently  operates  as  a  serious  grievance ; 
but  the  grievance  is  one  to  which  neutral  govern- 
ments and  their  subjects,  by  the  law  of  nations,  are 
bound  to  submit.  Still  the  right,  considered  as  it 
affects  the  interests  of  neutrals,  is  severe  in  its 
nature,  and  it  is  more  especially  in  such  cases  that 
a  court  of  admiralty,  in  judging  of  the  validity  of  a 
capture,  is  bound  to  ascertain  that  the  rules  of  law 
have  been  strictly  observed,  and  that  the  rights  of 
war  have  not  been  exceeded.  It  is  bound  to  watch 
the  exercise  of  a  right,  that  in  its  most  legitimate 
form  is  an  oppressive  restraint  upon  neutral  com- 
merce, with  a  peculiar  jealousy,  and  should  never 
permit  its  necessary  evils  to  be  aggravated  by  a  lax 
indulgence  of  construction. (a)  I  have  stated  these 
principles  nearly  in  the  language  of  Sir  William 
Scott ;  but  it  is  painful  to  confess  that  evidently 
sound  and  just  as  they  are,  they  were  not  always 
remembered  and  followed  by  that  eminent  judge  in 
his  subsequent  decisions.(&) 


(a)  The  Jnffiow  Maria  Schroeder,  (3  Rob,  147.)  The  Haabet,  (6 
Rob.  68.) 

(b)  I  refer  to  the  sanctioii  that  he  gave  to  the  celebrated  orden,  in 
coQncil  of  April,  1809,  which  he  admitted,  abstractly  considered,  were  a 
plain  violation  of  the  law  of  nations,  but  defended  on  the  sole  ground 
that  they  were  "retaliatory.*'  The  Fox,  (Ed.  Ad.  Rep.  811.)  The 
principle  that  a  belligerent  power  has  a  right  to  retaliate  upon  the  enenqr 
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§  80.  The  subject  of  blockade  is  of  considerable 
extent,  and  the  various  topics  that  it  embraces  will 
be  successively  considered  under  the  following 
heads  of  inquiry. 

1.  What  are  the  facts  necessary  to  constitute  a 
valid  blockade ! 

2.  fiy  what  acts  is  such  a  blockade  violated!  and 
lastly, 

8.  What  is  the  penalty  for  such  violation  ?  To 
what  subjects  does  the  penalty  extend !  And  within 
what  period  of  time  must  it  be  enforced  t 

§  81.  The  institution  of  a  blockade  is  a  high  act 
of  sovereignty,  that  from  its  nature  must  proceed, 
either  directly  from  the  government  of  the  state,  or 
from  some  officer  to  whom  the  authority  of  the  state 
has  been  expressly  or  impliedly  delegated.  The  com- 


bj  following  his  example,  in  trampling  upon  the  rights  of  neutraU,  is,  in  its 
essence,  irrational,  immoral  and  unjust  It  derives  no  countenance  from 
any  writer  of  authority  upon  public  law,  and  in  an  early  stage  of  his  ju- 
dicial career,  was  denounced  in  forcible  terms  by  Sir  Wm.  Scott  himself. 
**  It  is  monstrous,  (he  then  said,)  it  is  monstrous,  to  suppose  that,  because 
one  country  has  been  guUty  of  an  irregularity,  every  other  country  is  let 
loose  from  the  law  of  nations,  and  is  at  liberty  to  assume  whatever  it  may 
think  fit."  TheFlad  Oyen,  (1  Rob,  142.)  Yet  on  this  '*  monstrous"  suppo- 
sition the  British  orders  in  council  were  solely  founded.  Bynkershoek, 
in  speaking  of  an  edict  of  the  States  General,  by  which  they  declared  all 
ships,  purchased  by  neutrals  in  the  dominions  of  France,  to  be  liable  to 
confiscation,  and  which  was  issued  in  retaliation  of  a  similar  edict  of 
Loub  XIV.,  condemns,  without  reserve,  this  act  of  his  own  government, 
as  in  its  operation  upon  neutrals,  indefensibly  unjust,  and  he  lays  down 
the  luminous  maxim,  that  ^  Retorsio  mm  est,  nisi  adversus  eum,  qui  ipse 
damni  quid  dedk,  ac  deinde  patiiur,  non  vero  adversus  communem  ami' 
cumJ'*  "  Retaliation  must  be  limited  to  the  party  who  inflicts  the  injury, 
and  cannot  be  justly  extended  to  a  common  friend."  (Q.  J.  P.,  lib.  i.,  cap. 
4.)  It  must,  however,  be  confessed,  that  this  judicious  writer  was  not, 
on  this  subject,  always  consistent  with  himself ;  but  in  subsequent  passa- 
ges seem  to  have  forgotten  his  own  principle,  though  he  nowhere  contro- 
veits  its  truth.  Vide  a  note  of  his  learned  translator,  (Du  Poncemi^s 
}  €f  Wftr,  p.  86.) 
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pKes  the  want  of  an  original  authority  and  pre- 
cludes all  further  inquiry  on  the  part  of  the  neutral 
claimant,  (a) 

§  23.  Whatever  may  be  the  true  doctrine  as  to 
the  right  of  a  neutral  to  deny  the  validity  of  a  block- 
ade as  established  without  authority,  it  is  settled, 
that  where  the  commander  of  the  blockading 
squadron  has  exceeded  his  actual  authority,  the  ex- 
cess may  be  urged  as  a  valid  defence.  Where  a 
blockade  has  been  declared  by  the  government,  the 
commander  of  the  blockading  squadron  has  no  dis- 
cretionary power  to  extend  its  limits.  If  he  prohi- 
bits neutral  ships  from  entering  ports  not  embraced 
in  the  terms  of  the  blockade  he  was  appointed  to 
enforce,  the  warning  is  illegal,  and  no  penalty  is  in- 
curred by  the  neutral  master  by  whom  it  is  disre- 
garded. (J) 

§  24.  It  is,  certainly,  not  necessary,  by  the  mo- 
dern law  of  nations,  that  to  constitute  a  valid 
blockade,  the  port  to  which  it  applies  shall  be  in- 
vested by  land  as  well  as  by  sea ;  but  it  is  necessa- 
ry, that  the  investment  by  sea  shall  be  complete  and 
efiectual.  A  blockade  is  a  naval  circumvallation, 
intended  to  prevent  and  cut  off  all  communication 
with  the  port  that  it  encloses,  and  to  cause  an  en- 
tire suspension  of  its  commerce. (c)  The  evi- 
dence, therefore,  of  its  legal  sufficiency,  is  its  ade- 
quacy to  attain  the  end  proposed,  and  this  is  deter^ 
mined  by  the  extent  of  the  danger  that  it  creates, 
which  must  be  such  as  to  expose  every  vessel  that 
attempts  to  enter  or  depart,  to  the  imminent  risk  of 


(a)  The  RoIIa,  tit  sup. 

(6)  The  Henrick  and  Maria,  (1  Rob,  146.) 

(c)  The  Vrouw  Judith,  opinion  of  Sir  William  Scott,  (1  Roh.  160.) 
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capture.(a)  The  propriety  of  this  defiDition*  is 
affirmed  or  implied  in  many  of  the  decisions  of  Sir 
William  Scott,  and,  in  its  terms,  it  corresponds 
substantially  with  that  which  has  been  generally 
adopted  in  modern  treaties,  and  particularly  in  the 
Convention  of  1801  between  Great  Britain  and 
Russia.  As  the  object  of  this  treaty  was  to  settle 
^he  controversy  that  had  arisen  from  the  conflicting 
pretensions  of  neutral  and  belligerent  powers,  its 
provisions  may  be  justly  regarded  as  an  authorita- 
tive and  permanent  declaration  of  the  law  of  na- 
tions, as  it  was  intended  by  the  contracting  parties 
that  it  should,  in  future,  be  understood  and  admi- 
nistered by  their  own  tribunals.  It  follows,  that  a 
blockade  that  is  not,  in  fact,  sustained,  or,  from  its 
nature  and  extent,  cannot  be  sustained  by  an  ade- 
quate force,  but  rests  solely  on  an  edict  or  pro- 
clamation of  the  belligerent  power,  declaring  its  exis- 
tence, is  repugnant  to  the  law  of  nations,  and  whol- 
ly void.  It  is  entitled  to  no  respect  or  obedience 
from  neutral  states  or  their  subjects,  and  no  penal- 
ty can  be  justly  inflicted  for  its  violation.  Such 
acts  as  the  Berlin  and  Milan  decrees  of  France, 
and  the  retaliatory  orders  in  council  of  England, 
can  never  be  deemed  a  just  exercise  of  the  rights 


(«)  Orotiiia  De  Jar.,  B.  Sl  P.  lib.  3,  cap.  1,  {  5.  Bynkenboek,  Q. 
J.  P.  lib.  1,  cap.  11.  Duponceau'B  Translation,  82.  2  Wbeaton's  Inter. 
Law,  p.  228-233.  1  Kent's  Com.  5th  ed.  144.  The  Mercnrius,  opinion 
of  Sir  William  Scott,  (1  Rob.  82,  83.)  The  Betsey,  Mnrphy,  (lb.  93.) 
The  Vrow  Judith,  (lb.  160.)  Article,  {  4,  of  the  ConYention  between 
Great  Britain  and  Russia,  declares  that,  in  order  to  determine  what  cha- 
racterizes a  blockaded  port,  that  denomination  is  given  only  where  thens  is, 
by  the  disposition  of  the  blockading  force,  with  ships  stationary  or  sufficiently 
near,  an  imminent  danger  of  entry.  The  definition  of  a  blockaded  place  in 
the  treaties  between  the  United  States  and  Chili,  (1822J  and  the  United 
States  and  Peru,  (1830,)  is  "*  one  actually  attacked  by  a  belligerent  farce, 
captUd  of  proveotiiig  the  entry  of  the  neutral;" 
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of  hostility  ;  but  by  whatever  pretext  their  true  cha- 
racter is  sought  to  be  disgnised,  they  are,  in  their 
nature,  an  unjustifiable  and  violent  invasion  of  the 
rights  of  neutrality,  and  the  attempt  to  enforce 
them  by  the  confiscation  of  neutral  property,  where 
redress  is  denied,  a  legitimate  cause  of  immediate 
war.  There  is,  however,  little  reason  to  appre- 
hend that  these  acts  of  unjust  aggression,  by  which 
the  commerce  of  the  United  States  was,  during  a 
period,  nearly  swept  from  the  ocean,  will  be  repeat- 
ed in  the  future  wars  of  the  European  powers. 
The  temptation  to  injustice  that  our  comparative 
weakness  then  offered,  has  ceased  to  exist.  In  fu- 
ture wars,  the  struggle  of  the  belligerent  powers 
will,  probably,  be  to  secure  our  friendship:  cer- 
tainly, there  will  be  no  emulation  to  provoke  our 
enmity. 

§  25.  There  are  two  kinds  of  blockade,  the  first 
of  which  may  be  properly  denominated  a  simple 
blockade  ;  the  second,  a  governmental.  A  simple 
blockade,  or  a  blockade  de  facto,  is  constituted 
merely  by  the  fact  of  an  investment;  a  governmen- 
tal requires,  in  addition,  a  public  notification  of  the 
fact  to  foreign  powers  by  the  government  declaring 
the  blockade.  This  distinction  is  by  no  means 
nominal ;  but  leads  to  practical  consequences  of 
much  importance.  The  existence  of  a  simple 
blockade,  a  blockade  de  facto,  must,  in  all  cases, 
be  established  by  clear  and  decisive  evidence  ;  as 
it  arises  solely  from  facts,  it  ceases  when  they  ter- 
minate. Hence  the  proof  of  the  continued  exis- 
tence of  the  necessary  facts,  lies  upon  the  captors. 
They  are  bound  to  show  that  there  was  an  actual 
blockade  at  the  time  of  the  capture.  But,  when 
the  blockade  is  governmental,  the  burthen  of  proof 
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is  changed.  The  continuance  of  such  a  blockade 
will  be  presumed  by  the  court,  unless  its  public  re- 
vocation is  shown.  It  is  the  duty  of  a  belligerent 
government,  which  has  notified  the  existence  of  a 
blockade  to  notify,  in  the  same  manner,  and  with- 
out delay,  its  discontinuance.  To  suffer  the  block- 
ade to  cease,  in  fact,  and  to  apply  the  notification 
again,  at  a  distant  time,  would  be  a  fraud  on  neu- 
tral nations.  Such  a  course  of  proceedings  a 
court  of  admiralty  would  not  be  justified  in  im- 
puting to  a  belligerent  country,  without  the  clearest 
evidence,  and  hence,  in  the  absence  of  such  evi- 
dence, the  continuance  of  the  blockade  is  a  neces- 
sary presumption.  It  is  not  to  be  understood  that 
this  presumption  may  not  be  repelled  by  ppsitive 
proof,  that  the  blockade  had  permanently  ceased  ; 
since  the  exclusion  of  such  proof  would  enable  a 
belligerent  country  to  continue  in  force  a  blockade, 
once  notified,  for  an  indefinite  period,  and  to  confis- 
cate the  property  of  neutrals  for  its  pretended  vio- 
lation, although  the  effort  to  maintain  it  by  an  ade- 
quate force  had  been  wholly  abandoned  ;  but  the 
burthen  of  proving  the  discontinuance  of  the  block- 
ade is  cast  upon  the  neutral  claimant,  who  is  bound 
to  repel  the  legal  presumption  by  unequivocal  evi- 
dence. It  is,  probably,  not  enough  to  show  that 
the  blockading  ships  were  not  in  their  ordinary  sta- 
tion when  the  alleged  breach  of  the  blockade  oc- 
curred. Their  absence  may  have  been  accidental 
and  temporary,  and  it  is,  probably,  necessary  ^to  be 
proved  that  it  arose  from  causes  that,  by  their  ne- 
cessary or  legal  operation,  dissolved  the  block- 
ade, (a) 

(a)  The  Neptunus,  Kuyp,  (1  Rob,  170.)  The  Betsey,  Murphy,  (Ih. 
931.)  The  Christina  Margaretha,  (6  Rob,  62.)  The  Vrow  Johanna,  (2 
Rob,  109.) 
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§  26.  It  has  been  held  by  the  English  admiralty, 
that  the  rule,  which  justly  obtains  in  Europe,  in 
relation  to  voyages  there  commenced,  that  a  go- 
vernmental blockade  must  be  considered  to  exist 
until  its  revocation  has  been  actually  notified,  is 
not  to  be  rigidly  applied  to  American  merchants, 
sending  their  ships  from  the  United  States  ;  and 
the  grounds,  on  which  the  exception  is  allowed,  are 
highly  reasonable.  A  rigid  application  of  the  rule 
to  merchants  thus  distant,  would  have  the  effect  of 
continuing  the  blockade  on  them  for  a  much  longer 
period  than  on  the  trading  nations  of  Europe,  by 
whom  intelligence  is  received  as  soon  as  it  is  is- 
sued. As  the  distant  merchant  cannot  have  con- 
stant information  of  the  state  of  the  blockade,  whe- 
ther it  continues  or  has  been  relaxed,  he  is  permit- 
ted to  send  his  ship  conjecturally,  upon  the  proba- 
ble expectation  of  finding  that  a  blockade,  that  had 
existed  for  a  considerable  time,  had  been  broken 
up,  and  with  the  view  of  ascertaining,  by  a  fair  in- 
quiry, whether  the  fact  has  corresponded  with  his 
hopes. (a)  The  importance  of  this  exception,  as 
affecting  the  question  of  an  intentional  violation  of 
a  blockade,  will  be  hereafter  seen. 

§  27.  A  blockade  duly  established,  whether  sim- 
ple or  govermental,  is  not  raised  or  suspended,  by 
a  temporary  removal  of  the  blockading  squadron, 
when  the  removal  is  occasioned  by  the  accidents 
or  violence  of  the  weather.  Such  accidental 
changes  must  be  expected  to  happen  in  every 
blockade,  and  where  the  absence  of  the  blockading 
force  is  not  continued,  beyond  the  causes  by  which 


(a)  The  Betsey,  Goodhue,  (1  Rob.  332.)    The  Spee,  aod  the  Ix«qkk 
(6  Rob.  16.)    The  «iephezd€88,  (i».  362.) 
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tioDy  operating  as  a  legal  discontinuance  of  the 
blockade.(a)  Sir  William  Scott  has  lucidly  stated 
the  grounds  of  this  distinction.  When  a  squadron 
is  driven  off  by  the  accidents  of  weather,  as  such 
accidents  are  known  to  be  usual  and  frequent,  it 
must  be  presumed  that  they  were  in  the  contempla- 
tion of  the  government  when  the  blockade  was  im- 
posed. Hence,  their  actual  occurrence  affords  no 
presumption  on  which  neutrals  have  any  reason 
to  rely,  that  the  system  of  hostilities,  previously 
adopted,  will  be  changed.  But  the  case  is  widely 
different,  where  the  squadron  is  driven  off  by  a  su- 
perior force  of  the  enemy.  This  is  a  material 
change  in  the  relative  circumstances  of  the  war.  A 
new  course  of  events  arises,  which  may  lead  the 
government  to  make  a  very  different  disposition  of 
the  blockading  force.  It,  therefore,  introduces  a 
new  and  different  train  of  presumptions,  in  favor 
of  the  ordinary  freedom  of  commercial  intercourse. 
The  neutral  merchant  is  not  bound  to  foresee  or  to 
conjecture,  that  a  blockade,  thus  interrupted,  will 
be  resumed.  A  contrary  supposition  is  just  as 
probable.  Hence,  the  former  blockade  is  justly 
held  to  have  become  extinct ;  so  that  on  its  re- 
commencement, the  same  measures  are  necessary 
to  bring  it  to  the  knowledge  of  neutral  states,  either 
by  a  public  declaration,  or  by  the  notoriety  of  the 
fact,  as  were  legally  requisite  when  it  was  first  es- 
tablished •(&) 

Where  even  a  portion  of  the  blockading  force  is 
ordered  away,  on  a  different  service,  the  blockade 


(a)  The  Triheten,  (6  Roh,  65.)     The  Hoflhung,  {lb,  112.)    Williams 
V.  Smith,  (2  iV.  y.  T.R.  1.) 
(6)  The  HoffnoDg,  at  sup.,  opinicm  of  Sir  Williftm  Scott,  pp.  116, 117. 
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will  be  considered  as  whoUj  raised,  anless  the  force 
that  is  lefty  by  its  ability  to  prevent  all  commanica- 
tionsy  is  competent,  by  itself,  to  maintain  and  en- 
force the  blockade.(a)  Bnt  the  blockade  is  not 
relaxed,  where  some  of  the  ships  are  employed  in 
chasing  suspicious  vessels,  that  had  approached 
the  port,  although  their  absence  may  leave  some  of 
the  passes  of  communication  unguarded  and  open  ; 
for  the  service  in  which  these  ships  are  engaged, 
is  a  necessary  part  of  that  to  which  they  were  ap- 
pointed, and  their  absence,  like  that  produced  by 
a  stress  of  weather,  is  justly  regarded  as  accidental 
and  temporary. (i) 

§  30.  Although  the  presence  of  an  adequate 
force  is  sufficient  to  constitute  a  blockade,  it  is  ne- 
cessary, in  order  to  maintain  it,  when  established, 
that  the  application  of  the  force  to  the  purposes 
intended,  should  be  constant  and  uniform.  As  a 
blockade  is  intended  to  prevent  all  communication 
with  the  port  that  it  encloses,  it  implies  and  re- 
quires a  universal  exclusion  of  vessels  not  privi- 
leged by  law.  Where  it  is  improperly  relaxed  by 
the  blockading  force,  in  the  frequent  permission 
of  vessels,  not  privileged,  to  enter  or  depart,  as 
the  irregularity  necessarily  tends  to  deceive  other 
parties,  it  may  be  justly  held  to  vitiate  the  block- 
ade. Where  some  are  suffered  to  pass,  others 
will  have  a  right  to  infer,  that  the  blockade  is  raised. 
In  a  case  in  which  this  question  arose,  it  was  said 
by  Sir  William  Scott,  that  had  it  been  shown  that 
ships,  not  privileged  by  law,  had  been  allowed  to 
enter  or  come  out,  from  motives  of  civility,  or  other 


(a)  The  Nancy,  (1  Act.  Ap.  Ca,  67.) 
(h)  The  Eagle,  (1  Act.  Ap.  Ca.  68.) 
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considerations,  he  would  be  disposed  to  admit  that 
other  parties  would  be  justified  in  presuming  that 
the  blockade  had  been  taken  off.  (a)  It  seems  evi- 
dent, however,  that  to  justify  this  presumption, 
there  must  be  repeated  instances  of  an  improper 
relaxation.  One  or  two  cases,  in  which  a  block- 
ade, otherwise  strictly  enforced,  had  been  relaxed 
in  favor  of  particular  ships,  would  hardly  be  deemed 
sufficient  to  warrant  the  belief,  that  its  legal  re- 
straint had  been  wholly  removed. 

§  31.  A  maritime  blockade  not  accompanied  by 
a  military  investment  on  land,  is  not  construed  to 
prohibit  the  conveyance  of  articles  not  contraband 
of  war  to,  or  from,  the  blockaded  port,  by  an  inte- 
rior communication.  The  legal  effect  of  such  a 
blockade  is  only  to  prevent  a  direct  communication 
by  sea :  it  applies  only  to  ships  sailing  from  or  im- 
mediately destined  to  the  blockaded  port.  A  legal 
blockade  can  only  exist  where  its  actual  force  can 
be  applied.  Hence  a  blockade,  as  an  investment,  is 
never  complete,  unless  the  belligerent  power  can  ap- 
ply its  force  to  every  point,  by  which  a  communication 
may  be  carried  on.  Where  this  universal  application 
of  its  force  is  not  practicable,  there  is  no  blockade  of 
the  quarter  where  it  cannot  be  brought  to  bear  ;  and 
where  such  a  partial  blockade  is  undertaken,  it  must 
be  presumed  that  its  limited  operation  was  foreseen 
by  the  blockading  state,  which,  nevertheless,  thought 
fit  to  impose  it  to  the  extent  in  which  it  was  practi- 
cable, knowing  that  the  commerce  of  the  port  thus 
invested,  though  partially  open,  would  still  be  sub- 
ject to  the  pressure  of  serious  difficulties.  It  is 
true,  that  a  maritime  blockade,  by  this  construction. 


(a)  The  Rolla.    Opinion  of  Sir  Wm«  Scott,  (6  Rch.  372.) 
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is  rendered  imperfect ;  but  the  imperfection  arises 
from  the  physical  impossibility  of  a  more  extended 
application  of  its  naval  force,  and  by  this  impossi- 
bility,  the  extent  of  its  legal  pretensions  is  una- 
voidably limited,(a) 

§  32.  The  cases  that  we  have  just  considered, 
suggest  an  important  question  on  which  no  light  is 
thrown  by  the  actual  decisions,  and  which  does  not 
appear  to  have  been  solved  by  any  of  the  writers 
on  public  law,  namely,  what  are  the  restrictions 
imposed  on  the  ordinary  freedom  of  neutral  com- 
merce by  a  mere  siege  on  land,  a  purely  military 
investment  of  a  naval  or  commercial  port  ?  The 
writers  on  international  law  have  laid  down  the 
rule,  that  forbids  the  neutral  to  carry  any  articles 
whatever  to  a  place  blockaded  or  besieged,  in 
terms  that  imply  a  universal  prohibition  ;  yet  we 
have  seen  that  a  purely  maritime  blockade  has  no 
effect  on  the  interior  communications  of  the  place  ; 
and,  for  the  same  reasons  that  impose  this  limita- 
tion, it  may  be  thought,  that  a  purely  military  in- 
vestment leaves  the  ordinary  communications  by 
sea,  unrestricted  and  open.  In  other  words,  that 
the  presence  of  the  besieging  power,  renders  un- 
lawful only  that  mode  of  entrance,  which  by  the 


(a)  The  Ocean,  (3  Rok  297.)  The  Stert,  (4  Rob.  65.)  Tlie  Jonge 
Pieter,  (4  Rob.  83.)  In  the  Maria,  (GRnb.  201,)  the  exception  was  held 
not  to  be  applicable  to  goods  that  had  been  brought  down  in  lighters 
through  the  mouth  of  a  river  under  blockade,  for  the  purpose  of  being 
shipped  for  exportation.  Their  actual  conveyance  through  the  blocka- 
ded river,  was  held  to  be  sufficient,  it  being  perfectly  insignificant 
whether  this  was  effected  in  large  vessels  or  in  small.  The  differeace 
between  this  and  the  preceding  cases,  is  that  in  the  former,  the  whole 
transportation  was  by  inland  navigation,  which  was  in  no  manner,  and 
in  no  part  of  it  subject  to  the  blockade.  Vide  also  the  Charlotte  Sophia, 
(6  Rob,  204,  in  notisO 
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direct  application  of  its  force,  it  is  competent  to 
prevent.  A  more  attentive  consideration  of  the 
question,  however,  will  probably  induce  us  to  modi- 
fy this  conclusion. 

There  is  an  important  distinction  between  a  ma- 
ritime blockade  and  a  military  siege.  The  sole 
object  of  the  blockade  is,  to  distress  the  enemy  by 
the  suspension  of  his  commerce.  It  does  not,  ge- 
nerally, look  to  the  surrender  or  reduction  of  the 
blockaded  port,  nor  does  it  imply  the  commission 
of  any  hostilities,  which  the  inhabitants  are  neces- 
sarily required  to  repel.  On  the  other  hand,  the 
object  of  the  military  siege  is,  to  reduce  the  place, 
whether  by  capitulation,  or  otherwise,  into  the  pos- 
session of  the  besieging  power.  It  is  by  the  direct 
application  of  force,  that  this  object  is  sought  to 
be  attained,  and  it  is  only  by  a  forcible  resistance 
that  it  can  be  defeated.  Hence,  every  besieged 
port  is,  for  the  time,  a  military  post ;  for,  even 
when  it  is  not  defended  by  a  regular  garrison,  its 
inhabitants  are  converted  into  soldiers  by  the  ne- 
sessities  of  self-defence. 

It  follows  from  these  observations,  that,  although 
the  legal  effect  of  a  siege  may  not  be  the  entire 
prohibition  of  neutral  commerce  with  the  port  in- 
vested, yet,  that  all  supplies,  whether  transported 
by  sea  or  land,  that  from  their  nature  would  pro- 
bably aid  the  inhabitants  in  continuing  their  resist- 
ance, such  as  clothing  and  provisions,  would  be 
justly  deemed  contraband  of  war,  to  the  same  ex- 
tent as  if  destined  to  the  immediate  use  of  the 
army  or  navy  of  the  enemy.  To  furnish  supplies, 
even  of  possible  utility,  to  a  port  in  a  state  of  siege, 
although  the  communication  by  sea  may  be  open, 
is  a  clear  departure  from  neutral  duty.  It  is  a 
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direct  interference  in  the  war,  tending  to  the 
relief  of  one  belligerent,  and  to  the  prejudice  of 
the  other. 

§  33.  I  shall  next  proceed,  in  the  order  proposed, 
to  enumerate  and  define  the  acts,  by  which  a 
blockade  is  held  to  be  violated ;  but,  as  there 
can  be  no  such  violation  where  the  existence  of  the 
blockade  was  unknown  to  the  party  who  is  charged 
with  the  offence,  the  question  of  his  knowledge  is 
first  to  be  considered.  The  breach  of  a  blockade 
is  viewed,  in  all  cases,  as  a  criminal  act.  It  ne- 
cessarily implies  a  criminal  intent,  and  to  constitute 
this  intent,  a  knowledge  of  the  existence  of  the 
blockade,  and  an  intention  to  violate  it,  are  indis- 
pensable. In  many  cases,  these  must  be  shown 
by  positive  evidence ;  in  some,  they  are  an  inference 
more  or  less  probable,  and  in  otliers,  a  presumption 
of  law,  that  the  party  is  not  permitted  to  repel. 
Although  knowledge  and  intention  must  be  com- 
bined to  complete  a  criminal  intent,  it  is  evident 
that  the  questions,  in  themselves,  are  perfectly  dis- 
tinct. That  of  the  intention,  can  only  be  properly 
treated  in  connection  with  the  facts  to  which  it  is 
referred.  That  of  the  knowledge,  which  precedes 
those  facts,  will,  with  most  propriety,  be  separately 
considered. 

§  34.  It  is  on  this  question,  that  a  public  notifi- 
tion  of  the  blockade  has,  frequently,  a  decisive 
bearing.  The  object  in  notifying  the  imposition 
of  a  blockade  to  a  neutral  state  is,  to  enable  its 
government  to  communicate  the  facts  to  its  own 
subjects  ;  and  that  it  is  the  duty  of  the  neutral  go- 
vernment to  make  this  communication  without  de- 
lay, and  in  the  most  effectual  mode,  cannot  reasona- 
bly be  doubted.    Hence,  afler  the  lapse  of  a  suffi** 
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cient  time,  a  court  of  admiralty  in  the  blockading 
state,  will  presume  that  the  neutral  government  has 
discharged  this  obvious  and  important  duty,  and 
upon  this  presumption  will  impute  to  its  subjects  the 
actual  possession  of  the  information  which  they  ought 
to  have  received.  Thus,  the  notification  to  the 
government  operates,  in  these  cases,  by  construc- 
tion of  law,  as  a  direct  personal  notice  to  each  in- 
habitant of  the  neutral  country  ;  nor  will  a  party  to 
whom,  on  these  grounds,  the  necessary  knowledge 
is  imputed,  be  allowed  to  contradict  the  legal  pre- 
sumption. He  will  not  be  permitted  to  aver  his 
own  ignorance,  either  by  evidence  that  his  own 
government  had  failed  to  make  the  necessary  pub- 
lication, or  that  the  publication,  if  made,  had  es- 
caped his  personal  notice.  It  is  true,  that  the  ex- 
clusion of  this  evidence  may  operate  with  severity 
in  particular  cases,  yet  it  is  difficult  to  evade  the 
force  of  the  reasons  on  which  the  exclusion  is 
founded.  As  a  general  rule,  the  most  effectual 
and  certain  mode  of  diffusing  rapidly  and  generally, 
among  neutral  merchants,  the  knowledge  of  an  ex- 
isting blockade,  is  by  an  official  communication  of 
the  fact  to  their  respective  governments ;  and 
where  a  neutral  government  performs  its  duty,  by 
a  prompt  and  authoritative  publication  of  the  notice 
it  receives,  it  is  scarcely  possible  that  the  existence 
of  the  blockade  should  remain  unknown  to  any 
member  of  its  mercantile  community.  The  only 
cases,  therefore,  in  which  it  is  at  all  probable  that 
any  hardship  can  be  imposed  on  a  neutral  mer- 
chant, by  denying  him  the  opportunity  of  proving 
his  ignorance,  is  where  there  has  been  a  failure  of 
duty  on  the  part  of  his  own  government ;  and  in 
these,  it  is  to  the  government  that  was  bound,  and 
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had  failed  to  protect  his  intereata,  not  to  the  belli- 
gerent state,  that  his  complaint  and  demand  for 
compensation  should  be,  and  may  be,  justly  ad- 
dressed. The  custom  of  a  public  notification,  in 
its  general  operation,  from  the  promptness  and, 
certainty  of  the  information  that  it  gives,  is  highly 
beneficial  to  neutral  merchants ;  and  where  a  neu- 
tral state  performs  its  duty  to  its  own  subjects,  they 
have  certainly  no  interest  in  its  abolition ;  but  a 
public  notification,  so  far  as  the  rights  of  the  block- 
ading state  are  concerned,  would  become  an  idle 
ceremony,  were  it  not  held  to  include  the  inhabit- 
ants of  the  country  to  which  it  is  made,  as  well  as 
its  government. (a)  By  an  opposite  construction, 
its  object  and  utility  would  be  wholly  defeated. 

§  35.  There  is  another  case  in  which,  on  very 
reasonable  grounds,  the  party,  violating  a  blockade, 
is  precluded  from  denying  his  knowledge  of  its  ex- 
istence. Where  a  neutral  vessel  is  intercepted  on 
her  passage  with  a  cargo  from  a  blockaded  port, 
and  the  cargo  is  proved  to  have  been  shipped  after 
the  blockade  had  commenced,  the  affidavits  of  the 
master  and  his  crew  of  their  personal  ignorance  of 
the  fact,  will  not  be  received,  unless  the  blockade 
had  been  so  recently  instituted  that  it  was  proba- 
bly still  unknown  to  the  inhabitants  of  the  port 
when  the  vessel  sailed.  Where  a  blockade  has 
existed  for  any  length  of  time,  and  has  been  re- 
peatedly enforced,  it  is  morally  impossible  that  the 
persons  within  the  blockaded  port,  and  especially 


(a)  The  Neptunus,  Hempel,  (2  Rob,  110.)  The  Adelaide,  (/5.  Ill, 
in  notis.)  The  VroQw  Johanna,  {lb.  109.)  The  J(mge  PetroneUa,  {lb. 
131 .)  The  obeeiYations  in  the  text  are  an  expansion  of  the  aignment  of 
Sir  William  Scott,  in  the  first  of  the  above  cases :  my  reasons  for  dwell- 
ing on  the  subject  will  appear  in  Note  I. 
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those  connected  with  its  navigation,  should  be  ig- 
norant of  the  forcible  suspension  of  its  commerce. 
Hence  to  permit  the  master  of  a  ship  leaving  a  port 
thns  circumstanced,  to  discharge  himself  from  the 
offence  and  its  penalty  by  his  own  oath,  or  the  affi- 
davits of  his  crew,  would  be  a  direct  invitation  to 
perjury  and  fraud.  Indeed  the  ignorance  of  the 
master,  could  it  be  proved,  would  not  form  even  an 
equitable  defence.  It  could  only  have  arisen  from 
a  fraudulent  determination  not  to  know  ;  an  obsti- 
nate exclusion  of  the  knowledge  it  was  his  duty  to 
have  acquired.(a) 

§  36.  From  the  decisions  on  this  subject,  and 
the  reasons  on  which  they  are  founded,  I  think  we 
may  safely  deduce  the  general  rule  that  the  notori- 
ety of  the  fact,  that  a  blockade  exists,  at  a  port 
where  a  voyage  is  commenced,  that  a  knowledge 
of  the  blockade  would  render  illegal,  will,  in  all 
cases,  raise  a  presumption  by  which  the  party 
charged  with  the  offence  may  be  justly  concluded. 
Thns,  where  the  vessel  intercepted  is  destined  to  a 
blockaded  port,  and  there  is  clear  and  positive  evi- 
dence that  the  existence  of  the  blockade  was  gene- 
rally known  at  her  port  of  departure  when  she  sail- 
ed, neither  the  master,  nor  his  owners,  nor  the 
shippers  of  goods  should  be  permitted  to  aver  their 
personal  ignorance  of  a  fact  which  it  is  scarcely 
possible  they  should  not  have  known,  and,  at  any 
rate,  by  due  inquiry,  must  have  ascertained.  (&) 


(a)  The  Frederick  Molke,  (1  Rob,  86.)    The  Vrouw  Judith,  {Ih.  160.) 
The  Adelaide, in notis,  (2  Rob.  111.)    The  Hare,  (1  Act.  Ap.  Ca.  261.) 

(b)  That  such  is  the  general  rule  is  clearly  implied  in  the  argument  of 
Sir  William  Scott  in  the  Adelaide,  ut  sup.    Vide,  also,  the  Calypso,  (2  Rob. 

S9a) 
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§  37.  After  an  attentive  examination  of  the  de- 
cisionsy  I  am  not  prepared  to  say  that  there  are  any 
other  cases  than  those  that  have  been  noticed,  in 
which  the  presumption  of  knowledge  is  absolute 
and  conclusive ;  but  there  are  many  in  which  the 
effect  of  a  similar  presumption  is  to  cast  upon  the 
neutral  claimant  the  burthen  of  proving  his  own 
innocence.     Where  a  blockade  of  a  well  known 
commercial  port  has  lasted  for  a  considerable  time, 
it  is  highly  probable,  that  its  existence  has  reached 
the  knowledge  of  the  merchants  of  every  country 
havingany  intercourse  with  the  blockaded  port,  or 
those  in  its  vicinity  ;  and  in  such  cases,  it  lies  upon 
the  party,  whose  knowledge  of  the  fact  would  ren- 
der him  guilty  of  a  violation  of  the  blockade,  to 
show,  by  satisfactory  proof,  that  he  was  not  apprized 
of  its  existence. (a)     So,  the  subjects  of  a  neutral 
state,  to  which  the  existence  of  a  blockade  has  not 
been  publicly  notified,  may  yet  be  affected,  in  pro- 
cess of  time,  by  a  notification  to  neighboring  powers, 
since  such  information,  generally  circulated  in  one 
country,  must,  of  necessity,  travel  into  those  that 
are  adjoining,  so  as  to  reach,  in  time,  the  know- 
ledge of  their  inhabitants.      Hence,   although   a 
notification  does  not,  by  its  own  intrinsic  force, 
propria  vigorcy  bind  any  country  but  that  to  which 
it  is  addressed  ;  yet,  in  a  reasonable  time,  it  affects 
the  subjects  of  neighboring  states  with  knowledge, 
as  a  reasonable  ground  of  evidence.     That  is,  the 
inference  of  their  knowledge  is  so  probable,  as  to 
create  a  presumption  that  can  only  be  repelled  by 
unimpeached  and  positive  proof.(i) 

{a)  Tho  Hiirtijfc  Ilane,  Dahl,  (3  Rob.  328.)    Opinion  of  Sir  William 
Wi'iift .    Tho  C^tly p«o,  «t  sup. 
r A)  Hlr  Williftin  Scott^ii opinion  in  the  Adelaide,  (2  Rob,  112,in  notis.) 
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§  38.  Where  there  are  no  legal  or  probable 
grounds  for  imputing  to  the  master  of  a  neutral 
ship,  a  knowledge  of  the  existence  of  the  blockade, 
which  he  is  charged  to  have  violated,  it  lies  upon 
the  captors  to  establish  the  fact  of  his  knowledge, 
by  positive  evidence  ;  and  in  such  cases,  unless  it  is 
shown  that  the  voyage  was  commenced  with  a  know- 
ledge of  the  blockade,  and  the  intention  to  violate  it, 
it  must  appear,  to  warrant  a  condemnation,  that  the 
master  had  been  previously  warned,  by  a  cruiser  of 
the  blockading  state,  not  to  continue  his  voyage  to  the 
blockaded  port,  and  had  prosecuted  the  voyage,  in  de- 
fiance of  the  warning.  A  neutral  ship,  proceeding  in 
ignorance  to  a  blockaded  port,  is  entitled  to  such  a 
notice  and  warning,  from  the  blockading  force,  in 
order  to  render  her  justly  liable  to  the  consequences 
of  a  breach  of  the  blockade  ;  and  the  notice,  to  be 
binding,  must  be  clear  and  defiuite.  Where  it  is 
so  ambiguous  or  insidious,  that  it  is  calculated  to 
mislead  the  neutral  master,  or  where  it  is  expressed 
in  general  terms,  that  embrace  other  ports,  not 
blockaded,  it  is  illegal  and  void.  In  the  latter 
case,  it  is  not  even  valid,  as  to  the  port  blockaded, 
although  included  in  its  general  language  ;  and  in 
cases  where  the  notice  is  irregular  and  iusufficient, 
no  penalty  is  incurred  by  its  contravention. (a) 

§  39.  Proof  of  the  actual  knowledge  of  the  party 
at  the  inception  of  the  voyage,  as  already  intimated, 
supersedes,  in  all  cases,  the  necessity  of  a  warning; 
nor  is  it  of  any  importance,  by  what  means  or  in 
what  form  he  received  the  information.     If  the 


(a)  TheMercurius,  (I  Rob.  80.)  The  Ilenrick  and  Maria,  {Ih.  146.) 
The  Vrouw  Judith,  (16.  150.)  The  Apollo,  (5  Rd).  286.)  The  Co- 
lumbia,  (1  Rob,  166.) 
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communicatiou  made  to  him  is  credible  in  its  na- 
ture ;  if  it  is  in  such  a  form,  and  proceeded  from 
such  a  source,  as  could  leave  no  reasonable  donbt 
in  his  mind  as  to  the  authenticity  of  the  informa- 
tion, it  is  justly  expected  to  govern  his  condnct, 
and  it  is  at  his  own  peril  that  he  disregards  it ;  he 
is  not  permitted  to  aver  that  he  placed  no  confi- 
dence in  a  communication  that  had  just  claims  to 
his  belief,(a) 

§  40.  Assuming  the  existence  of  a  valid  block- 
ade, and  the  knowledge  of  the  party  charged  with 
its  violation,  we  are  next  to  inquire,  what  are  the 
acts,  that,  in  the  judgment  of  a  court  of  prize, 
are  considered  as  evidence  of  an  intentional  viola- 
tion. As  a  blockade  is  designed  to  operate  as  an 
entire  suspension  of  the  commerce  of  the  blockaded 
port,  and  not  merely  to  prevent  the  importation  of 
supplies,  the  interdiction  of  intercourse  embraces 
the  whole  of  its  export,  as  well  as  its  import  trade, 
and,  consequently,  as  a  general  rule,  the  act  of 
egress  is  just  as  culpable  as  that  of  ingress. (6) 
Hence,  the  decisions  on  the  subject  may  be  pro- 
perly divided  into  these  two  classes ;  and  those  that 
fall  under  the  general  head  of  a  violation  by  ingress, 
will  be  first  considered. 

§  41.  To  render  a  neutral  ship  guilty  of  a  viola- 
tion of  a  blockade,  by  ingress,  her  actual  entrance  into 
the  blockaded  port,  is,  by  no  means,  necessary.  By 
such  a  construction,  the  capture  of  the  ship  would 
only  be  lawful,  when  it  had  ceased  to  be  possible, 
and  the  purposes  of  the  blockade,  as  a  hostile  mea- 
sure, would  be  nearly  defeated.   It  would,  in  efiect. 


(a)  The  Tutela,  (6  Rob,  177.)    The  RoUa,  (lb.  364.) 
(6)  The  Frederick  Molke,  (1  Rob.  86.) 
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l)c  limited  to  the  export  trade  of  iSie  port  it  was 
meant  to  distress,  leaving  it  to  receive,  without 
interruption,  its  usual  supplies.  Hence,  it  is  uni- 
versally held,  that  an  attempt  to  enter  the  blockaded 
port,  completes  the  ofTence  to  which  the  penalty  of 
the  law  is  attached.  The  attempt  is,  in  the  judgment 
of  law,  an  actual  breach.  Nor  in  the  application  of  this 
rule  is  the  word  ''attempt^'  to  be  understood  in  a  lite- 
ral and  narrow  sense.  It  is  not  confined  to  the  con- 
duct of  the  ship  when  she  has  reached  the  very 
mouth  of  the  blockaded  port,  and  only  the  act  of 
entrance  remains  to  complete  the  voyage.  It  em- 
braces the  whole  voyage,  when  that  voyage  is  begun 
with  a  knowledge  of  the  blockade  and  an  intent  to 
violate  it.  The  ofience,  in  such  cases,  is  complete 
from  the  moment  that  the  vessel  quits  her  port  of 
departure  ;  and  when  the  necessary  knowledge  is 
first  imparted,  during  the  voyage,  its  continued 
prosecution  involves  the  crime  and  justifies  its 
penalty.  It  is  true,  that  the  propriety  of  consider- 
ing the  entire  voyage  as  a  continued  attempt  to 
violate  the  blockade,  has  been  strongly  questioned  ; 
but  on  examination,  the  doctrine  will  be  found  to 
rest  on  the  firmest  grounds  of  reason  and  of  author- 
ity. Were  all  vessels,  destined  to  a  blockaded  port, 
permitted  to  approach  the  entrance  of  the  harbor, 
so  many  would  be  enabled  to  enter,  that  the  block- 
ade would  soon  become  ineffectual.  Its  main  object, 
that  of  distressing  the  enemy  by  intercepting  his 
necessary  or  usual  supplies,  would  be  defeated,  and 
to  prevent  this,  the  rule  that  renders  the  vessels, 
80  destined,  liable  to  capture  during  the  voyage,  is 
indispensable.  The  same  rule,  we  have  already 
seen,  prevails  in  all  analogous  cases  without  an 
exception.  In  all  other  cases  where  the  ultimate 
VOL.  I.  84 
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purpose  of  the  voyage  is  unlawful,  it  renders  the 
voyage  illegal  at  its  inception  ;  and  the  liablity  to 
seizure  that  there  attaches,  continues  until  the 
voyage  is  completed,  or  until  the  unlawful  purpose 
has  been  abandoned,  or  its  execution  is  no  longer 
practicable.(a)  It  would  be  a  strange  anomaly,  if 
a  voyage  to  a  blockaded  port,  with  the  intent  of 
breaking  the  blockade,  were  to  be  alone  exempt 
from  the  application  of  this  general  rule,  notwith- 
standing the  contemplated  act  is  regarded  by  all 
the  writers  on  public  law  as  the  most  noxious  vio- 
lation of  neutral  duty,  and  therefore  fit  to  be  re- 
strained by  the  severest  penalty.  The  objection 
that  during  the  voyage  there  is  no  substantive 
offence,  but  a  mere  intention,  that  possibly  may  not 
be  executed,  and  cannot,  therefore,  without  a  viola- 
tion of  principle,  be  justly  treated  as  a  crime,  equal- 
ly applies  to  all  the  cases  where  the  illegality  of  the 
voyage  arises  solely  from  the  illegality  of  its  un- 
completed purpose,  and,  in  all,  the  reply  that  is  given 
is  equally  conclusive.  It  is  not  a  mere  intention 
that  the  law  punishes ;  but  the  commencement  of 
the  voyage  is  an  overt  act  in  execution  of  the  un- 
lawful intent ;  an  act  by  which  the  execution  of 
the  intention  is  begun  ;  and  were  the  mere  possibi- 
lity that  its  execution  may  not  be  completed  per- 
mitted to  suspend  the  penalty,  it  could  rarely  or 
never  be  enforced,  since  this  possibility  exists  until 
the  unlawful  design  is  fully  accomplished,  and  the 
offender,  in  most  cases,  has  been  placed  by  its 
accomplishment  beyond  the  reach  of  the  law.(i) 


(a)  Sup.  Lee.  III.  ^0,  21,  pp.  330-1.  Lee.  VI.  i  30,  p.  686.  Lee. 
Vn.  {  7.  The  exceptions  to  the  rule  stated  in  the  text,  exist  also  in  the 
case  of  a  bloekade.    Vide  post, }  63. 

(6)  The  Columbia,  (1  Rob.  IM.)  The  Betsey,  Gk)odh«e,  (tb.  SSS.) 
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§  42.  Although  it  is  universally  true,  that  the  act  of 
sailing  for  a  blockaded  port  with  knowledge  of  the 
existence  of  the  blockade,  and  the  intention  to  vio« 
late  it»  is  sufficient,  in  law,  to  constitute  the  of- 
fence ;  yet  the  rules  by  which  the  intention  of  the 
party  is  determined,  vary  according  to  the  charac- 
ter of  the  blockade  and  the  nature  of  the  voyage. 
Where  the  vessel  sails  from  a  neutral  country,  the 
inhabitants  of  which,  in  consequence  of  a  public 
notification  of  the  blockade,  are  chargeable  with 
knowledge  of  the  fact,  her  mere  destination  to  the 
blockaded  port  is  regarded  as  conclusive  evidence 
of  the  criminal  intent ;  nor,  in  such  cases,  are  the 
master  or  owners  permitted  to  aver  that  it  was  not 
intended  to  enter  the  blockaded  port,  until  it  had 
been  ascertained,  by  due  inquiry,  that  the  blockade 
had  ceased.  A  vessel  has  no  right  to  commence 
such  a  voyage,  unless  it  was  known  previous  to 
her  sailing,  that  the  notification  had  been  duly  re- 
voked by  the  blockading  state,  or  there  was  certain 
intelligence  that  the  blockade  bad,  in  fact,  been 
wholly  raised. 

$  48.  The  strict  application  of  this  rule  is,  how- 
ever, modified  where  the  vessel  sails  from  a  distant 
country.  Thus  vessels  from  the  United  States, 
bound  to  a  European  port  under  a  blockade,  duly 
notified  to  their  own  government,  are  permitted  to 
clear  out  with  a  provisional  destination  to  the 
blockaded  port;  that  is,  with  instructions  to  the 


The  Vronw  Johanna,  (2  Rob,  109.)  The  Neptonns,  (15.  110.)  The  Spes 
and  The  Irene.  (6  Rob,  76.)  The  Shepherdess,  {lb,  262.)  The  Jamee 
Cooke,  {Ed.  Ad,  R,  261)  Voe  Sl  Gravea  v.  United  In8.Ca  (1  Catnef' 
Cm$e$  in  Error,  yii.)  S.  C.  (2  Johns.  Cam,  469,  and  lb.  180.)  Yeaton  y. 
Fry,  (6  Craneh,  335.)  Fitzeinunons  v.  Newport  Lu.  Ca  (4  Cranck,  186.) 
The  Nereide,  (9  Cronc^ 44a  1  J&ftf's  Com.  fithed.)    YideNotel» 
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master  not  to  puriue  the  voyage  nnlen  he  riioald 
ascertain,  by  inquiry,  either  at  a  port  of  the  Uock- 
ading  state,  or  at  some  nentral  port,  that  the  Uock- 
ade  had  been  duly  raised,  or,  without  a  public  rev^ 
cation,  had  ceased  in  fact.  The  instructions^  how- 
ever, declaring  the  necessity  of  this  previous  inquiry^ 
and  the  mode  in  which  it  is  to  be  made,  must  be 
dear  and  positive.  Even  an  American  vessel  has 
no  right  to  proceed  to  the  entrance  of  the  block- 
aded port,  with  the  view  to  ascertain  from  the 
blockading  force  whether  she  can  be  permitted  to 
enter,  and,  if  no  such  force  is  found,  to  resume  and 
complete  her  voyage,  without  permission.  An  in* 
qniry  from  the  blockading  force  is  only  justifiable 
when  the  master,  until  he  found  himself  in  its  pre- 
sence, was  ignorant  that  the  blockade  existed.  In 
other  cases,  a  vessel  found  in  a  situation  to  make 
the  inquiry,  if  destined  to  the  blockaded  port,  is  liar- 
ble,  from  her  previous  knowledge,  to  instant  cap- 
ture. A  neutral  merchant  (such  is  the  reasoning 
of  Bir  William  Scott)  has  no  right  to  speculate  on 
the  greater  or  less  probability  of  the  termination  of 
the  blockade,  and,  on  such  speculation,  to  send  his 
vessel  to  the  very  mouth  of  the  blockaded  river  or 
port,  with  instructions  to  the  master  to  enter,  if  no 
blockading  force  appeared,  otherwise  to  demand  a 
warning,  and  proceed  to  a  different  port.  A  rule 
that  would  permit  this,  would  be  introductory  of 
the  greatest  frauds.  The  true  rule  is  that  whidi 
prohibits  the  party  who  has  knowledge  of  an  exist- 
ing blockade  to  proceed,  on  the  pretence  of  inquiry^ 
to  the  very  station  of  blockade.  If  particular  parties 
are  innocent  in  their  intentions,  it  is  still  a  measnra 
of  necessary  caution,  and  of  preventive  legal  policy 
to  hold  the  rule,  against  the  liberty  of  inquirya  at 
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the  very  mouth  of  the  blockaded  port,  to  be  gene- 
ral and  without  exception,  since  a  different  rule 
would  amount,  in  practice,  to  a  universal  hcense  to 
attempt  to  enter,  and  on  being  prevented,  to  claim 
the  liberty  of  going  el8ewhere.(a)  To  this  reason- 
ing of  the  learned  judge  I  confess  my  entire  as- 
sent. The  universal  license  to  which  he  refers,  in 
its  natural  consequences,  would  be  a  virtual  disso- 
lution of  the  blockade ;  nor  can  it  be  denied,  that 
the  right  of  a  belligerent  power  to  enforce  a  block- 
ade, necessarily  implies  the  right  of  adopting  those 
rules  of  evidence  by  which  alone  it  can  be  rendered 
effectual.  The  entire  exclusion  of  neutral  com- 
merce is  the  principal  object  of  this  hostile  mea- 
sure, and  we  contradict  ourselves,  if,  while  we  ad- 
mit the  exclusion  to  be  lawful,  we  claim  the  exer- 
cise of  a  privilege,  by  which  the  right  is  practically 
annulled.(i) 

$  44.  It  seems  a  just  inference  from  the  deci- 
sions, that  where  the  blockade  has  been  consti- 
tuted, simply  by  the  fact  of  an  investment,  although 
its  existence  was  known  at  the  port  of  departure 
previous  to  the  sailing  of  the  neutral  ship,  she  may 
clear  out  provisionally  for  the  blockaded  port ;  but 
that  in  this,  as  in  the  former  cases,  the  inquiry  upon 
the  result  of  which,  the  right  to  complete  the  voy- 


(a)  Opinion  of  Sir  William  Scott  in  the  Spes  and  the  Irene,  (6  Rob. 
80,  81,)  Vide  also  the  Betsey,  (1  Rob.  332.)  The  Poeten,  (lb,  336,) 
in  Botifl.  The  Shepherdess,  (6  Rob.  262.  The  Little  William,  (1  Ady 
141.)  Upon  a  comparison  of  the  decisions,  the  attentive  reader  will  per> 
ceive  that  the  necessary  deduction  from  the  relaxation,  in  favor  of  Ameri- 
can vessels  is,  that  in  respect  to  the  vessels  of  European  countries,  where 
the  blockade  has  been  notified,  no  intermediate  inquiry  is  allowed.  Un- 
less the  right  to  inquire,  is  the  distinction  made  in  favor  of  American  i 
sels,  none  can  be  said  to  exist 

(b)  Vide  Note  I. 
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age  must  depend,  must  be  made  at  a  port  of  the 
blockading  state,  or  of  a  neutral  power.  I  see  no 
reason  to  doubt  that  the  prohibition  to  proceed  to 
the  mouth  of  the  blockaded  port,  embraces  all  cases 
of  a  previous  knowledge,  from  whatever  source  the 
knowledge  may  have  been  derived  ;  and  that,  in  all 
its  violation,  is  subject  to  the  same  penalt7.(a) 

§  45.  Other  cases  remain  to  be  stated,  in  which 
the  criminal  intent  to  violate  a  blockade,  is  deduced 
from  the  existing  facts,  at  the  time  of  capture,  and 
forms  a  presumption,  that  the  party  is  not  per- 
mitted  to  repel  by  his  own  denial ;  although,  in 
these,  as  in  other  cases  of  ingress,  the  excuse  of 
necessity,  when  established,  is  doubtless  to  be  ad- 
mitted. Thus,  it  is  held,  that  neutral  ships,  al- 
though not  ostensibly  destined  to  the  blockaded 
port,  cannot  innocently  place  themselves  in  a  situa- 
tion that  would  enable  them  to  violate  the  blockade 
at  their  pleasure,  and  with  impunity.  Were  they 
permitted,  on  the  pretence  of  an  intention  to  pro* 
ceed  to  another  port,  to  approach  so  close  to  that 
blockaded  as  to  be  enabled  to  slip  in  without  ob- 
struction, whenever  they  choose,  it  would  be  im- 
possible that  any  blockade  could  be  long  main- 
tained. Hence,  it  is  not  unfair  to  hold,  that  the 
intention  of  the  party,  in  such  cases,  to  violate  the 
blockade,  is  a  necessary  and  absolute  presumption. 
The  inference  of  guilt  may  operate  with  severity, 
in  particular  cases ;  but  the  severity  flows  from 
the  necessary  adherence  to  those  general  rules  of 
evidence,  that  are  essential  to  the  protection  of  the 
rights  of  war.(i)     It  does  not  distinctly  appear,  in 

(a)  Vide  cases  cited  in  preceding  note,  and  also  the  opinion  of  the  court 
in  the  Neptunus,  Hempel,  (2  Rob,  114.) 
(Jb)  The  Neutralitet,  (6  Rob.  30.) 
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the  report  of  the  case  in  which  this  decision  was 
made,  whether  the  parties,  on  whom  the  penalty 
was  inflicted,  were  apprised  of  the  existence  of  the 
blockade ;  yet  it  seems  to  be  certain,  that,  to  jus- 
tify the  presumption  on  which  the  court  proceeded, 
the  knowledge  of  the  party  must  be  admitted  or 
proved. 

There  are  other  cases  in  the  admiralty  reports, 
in  which  neutral  ships,  bound  by  their  papers  to 
different  ports,  by  their  suspicious  approximation 
to  that  under  blockade,  were  held  to  be  justly  sub* 
ject  to  condemnation  ;  but  it  is  deemed  unneces- 
sary to  state  these  cases,  since,  although  varying 
in  their  special  circumstances,  they  are  founded  on 
the  same  general  reasons,  that  the  situation  and 
conduct  of  the  ships  were  such  as  to  justify  the 
presumption  of  a  fraudulent  intent,  and  that  the 
exercise  of  the  right  of  blockade  would  be  rendered 
inefiectual,  by  allowing  the  presumption  arising 
from  these  facts  to  be  contradicted  by  evidence,  (a) 

§  46.  A  neutral  ship  is  not  permitted  to  enter  a 
blockaded  port,  even  in  ballast,  for  although  an 
exception  of  this  kind  is  allowed  in  the  case  of  an 
egress,  the  reasons  on  which  it  is  founded  are  not 
applicable  to  an  inward  voyage.  The  egress  is 
necessary  to  restore  the  ship  to  the  beneficial  use 
of  the  owners,  and  can  tend,  in  no  degree,  to  aid 
the  commerce  that  is  meant  to  be  prohibited  ;  but 
there  can  be  no  necessity  for  sending  a  ship  to  a 
blockaded  port,  and  the  intention  of  procuring  a 
freight,  is  the  only  assignable  motive  of  the  voy* 


(a)  The  Charlotte  Christiiie,  (6  Rob.  101.)  The  Gute  Erwartung, 
{lb.  183.)  It  appean  in  both  the»e  caaes,  that  the  blockade  was  known 
Id  the  parties. 
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age.  It  is  a  fair  presamption,  that  it  is  intended, 
that  she  shall  return  with  a  cargo,  purchased  or 
prepared  in  the  blockaded  port,  not  that  she  shall 
return  in  ballast,  thus  rendering  the  entire  expedi- 
tion a  fruitless  expense  ;  nor  that  she  shall  remain 
useless  in  port  during  the  uncertain  period  that 
the  blockade  may  continue.  Nor  is  it  admitted,  in 
such  cases,  as  an  adequate  excuse,  that  the  object 
of  the  voyage,  was  to  bring  away  property  that  was 
actually  locked  up  by  the  blockade,  and  which 
there  was  no  other  mode  of  extricating.  It  can 
rarely  happen,  that  other  channels  of  communica- 
tion are  not  open,  and,  in  all  cases,  the  property 
may  be  sold,  and  its  value  be  remitted  in  money  or 
in  bills.  The  only  adequate  excuse  is  that  of  a 
physical  necessity.(a) 

§  47.  Where  a  neutral  ship,  destined  to  the 
blockaded  port,  but  ignorant,  at  the  time  of  sailing, 
of  the  fact  of  a  blockade,  receives  the  information 
during  her  voyage,  and  is  duly  warned  not  to  pro- 
ceed, it  is  not  doubted,  that  by  continuing  the  voy- 
age in  disregard  of  the  warning,  she  is  guilty  of  an 
attempt  to  violate  the  blockade,  and  is  justly 
subject  to  the  penalty  of  the  law  ;  but,  whether  the 
mere  declarations  of  the  master,  when  detained  and 
warned  by  a  ship  of  the  blockading  force,  of  his 


(a)  The  Comet,  (1  Ed,  32.)  It  will  be  seen  hereafter,  that  a  ship  in 
In  the  port  may  bring  away  gooda  purchased  before  the  blockade,  tt 
seemB,  therefore,  a  harsh  and  questionable  decision,  to  deny  the  entry 
of  the  ship  in  ballast  for  the  same  purpose.  Where  there  is  no  act  of 
trading  during  the  blockade,  it  is  difficult  to  see  how  the  rights  or  interests 
of  the  belligerent  can  be  affected  by  the  previous  situation  of  the  ship  that 
only  brings  away  goods  that  are  allowed  to  be  exported;  The  denial,  to 
aneutnd  ship,  of  the  privilege  of  an  entry  for  such  a  purpoee,  is  no  distress 
to  the  commerce  of  the  enemy,  but  affects  solely,  and  it  may  be  moit  in' 
jnrionsly,  the  interests  of  the  neutral; 
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intention  to  persist  in  the  voyage,  notwithstanding 
the  warning,  is  to  be  considered  as  evidence  of  an 
actual  attempt,  justifying  an  immediate  capture,  is 
exceedingly  doubtful.     The  language  of  Sir  Wil- 
liam Scott  on  this  question  is,  that  it  would  not 
be  the  disposition  of  the  court,  to  take  advantage 
of  the  hasty  expressions  of  the  master,  the  pos- 
sible result  of  resentment  or  surprise  ;  that  where 
the  declaration  of  his  future  intentions  was  ap- 
parently idle,  or  not  clearly  indicative  of  a  positive 
and  obstinate  determination  to  carry  them  into  ef- 
fect, it  would  be  a  harsh  exercise  of  the  rights  of 
war,  to  press  his  inconsiderate  language  to  his  dis- 
advantage, and  more  especially  to  the  forfeiture  of 
the  property  of  others  entrusted  to  his  discretion. 
But  that  where  the  declaration  is  made  in  such  a 
form,  and  is  accompanied  by  such  circumstances  as 
necessarily  to  impress  on  the  mind  the  conviction 
that  it  was  his  serious  determination  to  act  in  con- 
formity to  the  declaration,  the  captor  is  not  bound  to 
wait  until  he  proceeds  to  carry  the  design  into  ex- 
ecution.    Where  the  declaration  of  the  master  as 
proved  is  thus  deliberate,  and  is  accompanied  by 
such  facts,  as  induce  the  court  to  believe,  that  he 
really  intended  to  carry  it  into  effect,  it  supersedes 
the  necessity  of  proving  further  acts,  and  is  of  it- 
self a  sufficient  ground  of  condemnation. (a) 

§  48.  In  a  case  in  the  Supreme  Court  of  the 
United  States,  in  which  it  was  held,  that  the  dec- 
larations of  the  master,  as  proved,  were  not  suffi- 
cient to  establish  the  fact  of  an  attempt  to  break 
a  blockade  after  warning.  Chief  Justice  Marshall, 
in  giving  the  opinion  of  the  court,  enumerates  seve- 


(a)  The  Apollo,  (6  Rob,  289.)    Opinion  of  Court 
VOL.  I.  85 
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ral  acts,  that  would  be  justly  regarded  as  evidence 
of  such  an  attempt,  and  adds  to  the  enumeration 
that '^  possibly  the  obstinate  determined  declara- 
tions of  the  master  of  his  resolution  to  break  the 
blockade,  might  bear  the  same  interpretation ;" 
language  that  plainly  implies  the  strong  inclination 
of  his  mind  that  such  declarations,  not  confirmed 
by  subsequent  acts,  ought  to  be  rejected  ;  otherwise, 
to  express  the  predominance  of  his  opinion,  the 
word  '^  probably'^  would  have  been  used  instead  of 
'^possibly  ;"  yet  it  must  be  confessed,  that  the  actual 
determination  of  the  court  seems  rather  to  have 
been  founded  on  the  insufficiency  of  the  evidence  in 
the  particular  case,  than  on  its  general  illegality. (a) 
In  a  case  in  the  Supreme  Court  of  Pennsylvania, 
which  related  to  the  same  ship,  and  embraced  the 
same  facts,  it  seems  to  have  been  the  clear  opinion 
of  a  majority  of  the  judges,  that  the  declarations  of 
the  master  during  the  detention  of  his  ship,  how- 
ever positive  and  unequivocal,  are  evidence  merely 
of  an  intention,  which  unless  followed  by  some 
voluntary  act  after  his  release,  can  never  constitute 
the  ofience  that  the  law  of  nations  describes,  and  to 
which  alone  its  penalty  attaches  ;(b)  aud  certainly 
this  opinion  is  fully  sustained  by  a  universal  ana- 
logy in  the  law.  This  case  differs  materially  from 
that  we  have  before  considered,  the  inception  of  a 
voyage  with  the  knowledge  of  a  blockade,  and  an 
intention  to  violate  it ;  for  there  the  act  of  sail- 
ing is  a  positive  act  in  execution  of  the  unlawful 
design.    But  where  the  first  information  of  a  block- 


(a)  Fitzsimmons  v.  Newport  Ins.  Co.,  (4  CrancK  186.) 
(ft)  Calhoun  v.  Ins.  Co.  of  Pennsylvania,  (1  Binney,  293.)     Vide  par* 
ticularly,  the  opinion  of  Brackenridge,  J.,  p.  316. 
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ade  that  the  neutral  master  receives,  is  from  the 
belligerent  ship  by  which  he  is  detained  and  warn- 
ed, as  his  past  voyage  was  wholly  innocent,  his  de- 
clarations can  only  relate  to  a  future  intention,  that 
is  not,  nor  so  long  as  his  ship  is  detained,  can  be 
accompanied  by  any  act  of  partial  execution.  It  is 
not  until  he  is  released,  and  at  liberty  to  pursue  his 
voyage,  that  he  can  even  begin  to  execute  the  un- 
lawful design.  The  declarations  of  a  party  may 
very  properly  be  received  in  evidence,  to  explain  the 
intent  of  the  acts  to  which  they  relate,  and  which 
they  precede  or  accompany,  but,  separated  from 
those  acts,  it  is  an  abuse  of  language,  and  a  vio- 
lence to  law,  to  give  to  mere  declarations  the  name 
and  character  of  a  positive  attempt.  Nor  is  the 
opposite  rule  at  all  essential  to  a  just  and  even 
prompt  exercise  of  the  rights  of  war.  It  is  the 
duty  of  a  neutral  master,  who  has  been  duly  warn- 
ed, to  alter  the  course  of  his  voyage,  as  soon  as  he 
is  at  liberty  to  resume  it,  and  to  depart  at  once 
from  the  vicinity  of  the  blockaded  port.  He  has  no 
right  to  linger  in  its  neighborhood,  on  the  pretence 
of  a  deliberation  as  to  the  course  he  shall  pursue, 
thus  compelling  the  belligerent  ship,  either  to  leave 
him  to  enter  the  blockaded  port  without  obstruc- 
tion, or  to  wait,  for  an  indefinite  time,  to  watch  his 
motions.  He  is  bound  to  manifest,  by  his  immedi- 
ate acts,  his  determination  to  obey  the  warning  he 
had  received. (a)  Hence  a  very  short  delay,  an  in- 
terval, probably,  of  less  than  an  hour,  will  enable 


(a)  Sir  Wm.  Scott,  in  the  Apollo,  and  Ch.  J.  Marshall,  in  Fitzaimmonav. 
The  Newport  Ins.  Ca — It  is  to  be  observed,  that,  in  the  Apollo,  the  deci- 
sion of  the  court  was  not  founded  solely  on  the  declarations  of  the  master. 
The  ship  was  releastxl,  and,  after  her  release,  continued  lo  hover  round 
the  coast  of  Dieppe,  the  blockaded  port,  and  it  was  this  l&ct,  combJBtd 
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the  belligereDt  to  determiDe  whether  the  master  ig 
poraniDg  the  conrse  be  is  bound  to  observe,  or  whe- 
ther the  temporary  detention  may  not  lawfully  be 
followed  by  a  final  capture.  It  is  scarcely  possible 
that  a  neutral  ship,  thus  circumstanced,  shall  es- 
cape, otherwise,  than  by  an  abandonment  in  good 
faith  of  the  voyage,  that  the  warning  she  had  re- 
ceived, has  rendered  illegal. 

^  49.  No  excuse  is  ever  admitted  for  the  con- 
duct of  the  neutral  master  who  persists  in  his  voy- 
age to  a  blockaded  port,  in  defiance  of  a  sufficient 
and  legal  warning.  His  misconduct  may,  in  no 
degree,  be  imputable  to  his  owners ;  yet  their  in- 
nocence afifords  no  protection  to  their  property. 
His  acts  may  be  a  violation  of  their  express  in- 
structions, may  even  amount  to  fraud  or  barratry  ; 
yet  his  owners  will  continue  to  be  bound  by  their 
legal  consequences,  to  the  same  extent,  as  if  they 
had  been  performed  under  their  previous  sanction 
and  authority.  Indeed  the  rule,  so  far  as  relates 
to  the  ship  and  the  property  of  its  owners,  is  uni- 
versal, that  they  are  concluded  by  the  acts  of  the 
master.  He  is  their  agent,  and  the  property  they 
have  entrusted  to  his  care,  is,  in  all  cases,  respon- 
sible for  his  just  observance  of  the  duties  of  neu- 
trality, (a) 

§  50.  The  entrance  of  a  neutral  ship  into  a 
blockaded  port,  or  an  undisguised  attempt  to  enter 


with  and  explained  by  the  previous  declarations,  that  led  to  the  condem- 
nation. Notwithstanding,  therefore,  the  apparent  meaning  of  the  lan- 
guage of  Sir  Wm.  Scott,  it  is  by  no  means  certain  that  he  meant  to  say, 
that  the  declarations  of  the  master,  however  repeated  and  determined 
during  his  detention^  would  be  sufficient  to  warrant  an  immediate  cap- 
ture. 

(d)  The  Shepherdess,  (6  Rob.  263.)    The  excuse  set  up  and  disallow- 
ed in  this  case  wit,  the  intoxication  of  the  master;  but  Sir  William  Scott 
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may,  in  some  cases,  be  jastified  or  excused.  It  is 
justified  by  a  license  from  the  government  of  the 
blockading  state,  and  where  such  a  license  has 
been  granted,  its  terms,  when  the  conduct  of  the 
neutral  has  been  fair,  will  be  liberally  construed 
for  his  protection.  Thus,  where  the  license  de- 
scribed particularly  the  course  of  the  voyage,  it 
was  held,  that  the  election  of  the  master  to  proceed 
by  a  dilSferent  course,  did  not  render  the  vessel 
liable  to  capture.  The  substance  of  the  license 
was  the  permission  to  go  to  the  blockaded  port,  and 
the  description  of  the  route  by  which  the  port  was 
to  be  reached,  was  deemed  to  be  immaterial. (a) 
So,  where  a  license,  by  its  terms,  only  authorizes  the 
entrance  of  the  ship  with  a  cargo  into  the  blocka- 
ded port,  it  is  construed  to  authorize,  by  implica- 
tion, her  return  with  a  cargo,  and  this  construction 
avails  to  protect  her,  even  where  the  permission  to 
enter  was  not  derived  from  a  license  by  the  go- 
vernment, but  was  an  unauthorized  act  of  the 
blockading  force.  Nor  is  it  even  necessary,  that 
this  permission  should  be  express.  If  a  neutral 
ship,  arriving,  in  ignorance  of  the  blockade,  at  the 
entrance  of  the  blockaded  port,  is  suffered  to  pass, 
a  permission  to  enter  is  implied,  that  fully  pro- 
tects her  on  her  return.     If  the  ships,  stationed  on 


obeervcd,  that,  supposing  the  fact  to  be  true,  the  owners  are  bound  by  the 
imprudence  of  the  master,  as  well  aa  by  his  fraud,  and  that  were  such  an 
excuse  admitted,  drunkenness  would  always  precede  the  violation  of  a 
blockade. 

(a)  The  Juno,  (2  Rob,  116.)  The  license  was  to  go  to  Amsterdam, 
the  blockaded  port,  by  the  Vlie  passage,  and  was  held  not  to  be  substan- 
tially violated  by  the  ship^s  going  through  the  Texel.  The  court,  how- 
ever, intimated,  that  a  different  construction  would  have  been  adopted, 
had  the  license  contained  a  specific  prohibition  as  to  other  passages, 
or  had  any  special  inconvenience  been  ahown  of  which  the  licenaee  wia 
bound  to  take  notice. 
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the  spot  to  keep  up  the  blockade,  omit  to  use  their 
force  for  that  purpose,  it  is  impossible  for  a  court 
of  justice  to  say  that  a  blockade  actually  exists, 
that  binds  the  vessels  which  are  suffered  to  enter ; 
and  this  rule  prevails,  even  in  those  cases  where 
the  partial  relaxation  of  the  blockade  is  not  of  such 
a  nature  as  entirely  to  dissolve  it.  Although  a 
ship,  thus  returning,  is  released,  it  is  by  no  means 
a  necessary  consequence,  that  the  cargo  will  be 
restored,  for  the  owners  of  the  cargo  may  be  guilty 
of  a  criminal  violation  of  the  blockade,  even  where 
the  ship  is  innocent ;  the  owners  are  considered  to 
be  guilty,  if  their  orders  for  the  shipment  of  the 
goods  were  given  during  the  blockade,  and  with 
a  knowledge  of  its  existence — or,  if  given  before 
the  blockade,  a  sufficient  time  had  elapsed  to  en- 
able them  to  countermand  their  execution. (a) 

§  51.  The  only  excuse  that  is  admitted  for  the 
violation  of  a  blockade  by  ingress,  is  that  of  a  phy- 
sical necessity,  arising  from  the  immediate  need  of 
water,  or  provisions,  or  repairs,  produced  by  a  stress 
of  weather,  that  left  no  other  alternative  for  safety. 
But  as,  in  order  to  cover  a  real  design  to  dispose 
of  a  cargo,  the  pretext  of  a  necessity  is  easily 
framed,  the  excuse  is  necessarily  liable  to  great 
suspicion,  and,  in  all  cases,  is  justly  subject  to  a 
rigid  scrutiny.     Hence,  it  is  established,  that  the 


(a)  The  Juffrow  Maria  Schroeder,  (3  Rob.  147,)  and  The  Vrouw  Bar- 
bara, The  Henricus,  and  The  Venscab.  S.'C.  in  notis,  pp.  158-9.  In 
the  Maria  Schroeder,  the  ship  was  released  and  the  cargo  condemned. 
There  is  no  express  decision,  that  a  license  to  enter  is  an  implied  authori- 
ty to  return,  but  as  such  is  the  effect  even  of  a  constructive  permission, 
a  fortiori,  it  must  be  that  of  a  h'cense ;  we  have  seen  that  this  is  the 
construction  of  a  license  to  a  subject  to  trade  with  the  enemy,  and  the 
reasons  on  which  this  decision  is  founded,  equally  apply  to  a  license  to  a 
neutral  to  trade  with  a  blockaded  port    Sup.  p.  614. 
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evidence  relied  on  must  clearly  show  an  imperative 
and  overruling  compulsion  to  enter  the  particular 
port  under  blockade.  It  is  not  enough,  that  it 
appears  that  there  were  existing  and  adequate 
causes  to  justify  the  ship  in  deviating  from  her 
voyage,  to  an  intermediate  port  of  necessity.  It 
must  also  appear,  that  she  could  not  have  pro- 
ceeded, without  great  hazard,  to  any  other  port 
than  that  blockaded,  or  that  in  no  other  port  to 
which  she  could  have  proceeded,  could  her  neces- 
sary wants  have  been  supplied.  In  short,  the  ne- 
cessity that  alone  can  save  her,  when  captured, 
from  condemnation,  must  be  evident,  immediate, 
pressing,  and  from  its  nature,  not  capable  of  a  re- 
moval by  any  other  means^  than  by  the  course  she 
had  adopted. (a) 

§  52.  A  ship,  in  all  cases,  coming  out  of  a  bel- 
ligerent port,  is,  in  the  first  instance,  liable  to  cap- 
ture, and  to  exempt  her  from  condemnation,  the 
most  satisfactory  proof  of  an  innocent  intention  is 
required  to  be  given.  It  is  not,  however,  a  neces- 
sary cause  of  condemnation  that  the  master  was 
justly  chargeable  with  a  knowledge  of  the  block- 
ade when  he  commenced  the  voyage ;  for  there 
are  many  cases  in  which  the  egress  is  innocent, 
although  the  knowledge  of  the  master  is  admitted 
or  proved.  If  the  ship  is  proved  to  have  been  in 
the  blockaded  port  when  the  blockade  was  laid, 


(a)  The  Hurtige  Hane,  Dahl,  (2  Rob.  124.)  Excuse,  X^treas  of 
weatlier  and  want  of  water  and  provisions,)  not  allowed.  The  Fortuna, 
(6  Rob,  27.)  Want  of  provisions  and  water,  state  of  the  winds  rendering 
it  impossible  to  go  to  any  other  port.  Ship,  on  further  proof,  restored. 
The  Elizabeth,  (1  Ed.  Ad.  De,  198.)  The  Arthur,  {lb.  203.)  In  both, 
the  excuse,  the  necessity  of  seeking  a  pilot,  disallowed.  The  Charlotta, 
{lb.  262,)  stress  of  weather;  excuse  allowed* 
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she  is  permitted  to  retire  in  ballast,  without  inter- 
ruption. Such  an  egress  affords  no  aid  to  the 
commerce  of  the  enemy,  and  has  no  tendency  to 
defeat  any  legitimate  purpose  for  which  the  block- 
ade was  established.  It  would,  therefore,  be  plainly 
unjust  to  the  neutral  owners  to  deprive  them  of 
the  beneficial  use  of  the  ship,  during  the  conti- 
nuance of  the  blockade,  by  prohibiting  her  depar- 
ture. 

§  53.  But,  if  the  ship  entered  the  port  during 
the  blockade,  and  her  entry  was  in  itself  an  act  of 
violation,  it  seems  that  she  is  entitled  to  no  pro- 
tection on  her  return.(a)  The  guilt  of  her  entry 
contaminates  the  egress,  and  repels  the  proof  of 
her  innocence,  that  the  absence  of  a  cargo  might 
otherwise  have  afforded.  In  such  cases,  it  is  the 
return  of  the  ship  that  affords  the  first  opportunity 
of  vindicating  the  law,  and  her  offence  would  re- 
main unpunished  were  she  then  permitted  to  es- 
cape. The  offence,  however,  does  not  travel  on 
with  her  for  ever ;  but  as  in  other  cases  of  a  crimi- 
nal egress,  is  limited  in  its  penal  consequences  to 
the  completion  of  her  return  voyage.  So  where 
the  ship,  although  of  the  number  of  those  that 
were  in  the  port  when  the  blockade  was  imposed, 
is  proved  to  have  been  purchased  from  the  enemy 
during  the  blockade,  she  is  justly  subject  to  con- 
demnation. The  purchase  was  an  act  of  trading, 
and  the  sale  of  ships  is  a  branch  of  the  commerce 
that  the  blockade  was  meant  to  prohibit.  But 
where  the  ship  was  in  good  faith  purchased  and  de- 
livered, before  the  commencement  of  the  blockade. 


(a)  The  Frederick  Molke,  (1  Rob.  86.)    The  ChrisdaiiBberg,  opinioa 
of  Sir  WilluLm  Scott,  (6  Rob.  381.) 
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although  the  purchase  was  from  the  enemy,  or  web 
purchased  during  the  blockade,(a)  but  from  a 
neutral,  who  before  the  blockade  had  a  valid  title, 
the  transaction  is  not  to  be  impeached,  and  the  de- 
parture of  the  ship  in  ballast,  is  innocent  and  law- 
ful.(&)  In  neither  case  had  the  purchase  any  con- 
nection with  the  commerce  that  the  blockade  was 
intended  to  affect. 

§  54.  The  egress  of  a  ship  with  a  cargo  on 
board,  is  regarded  as  criminal,  and  leads  generally 
to  a  condemnation,  unless  it  is'clearly  proved  that 
the  goods  were,  in  good  faith,  purchased  and  deliv- 
ered to  the  master,  for  the  use  of  the  neutral  owners, 
before  the  commencement  of  the  blockade,  or  be- 
fore its  existence  was  known  ;  otherwise,  the  taking 
on  board  a  cargo  with  a  knowledge  of  the  block- 
ade, is  considered  a  fraudulent  act,  and  the  sailing 
of  the  ship  with  such  a  cargo,  a  violation  of  the 
blockade. (c)  Nor  is  it  necessary  that  the  whole 
of  the  cargo  should  be  thus  laden ;  where  even  a 
portion  of  tlie  goods  are  taken  on  board  after  the 
existence  of  the  blockade  is  known,  the  act  is  con- 
sidered as  a  fraud  that  justifies  a  general  condem- 
nation.(^)  The  grounds  of  these  decisions  are, 
that  after  the  commencement  of  a  blockade,  the 
interposition  of  a  neutral  to  assist  in  any  way  the 
exportation  of  the  property  of  the  enemy,  tends 
directly  to  relieve  him  from  the  distress  that  the 
blockade  was  meant  to  create.     It  would  defeat  a 


(fl)  The  Gen.  Hamilton,  (6  Rob.  61.)    The  Vigilantia,  (76.  122.) 

(b)  The  Potsdam,  (4  Rob.  89,)  and  the  two  cases  cited  above. 

(r)  The  Vronw  Judith, (1  Rob.  160.)  The  Neptunus,  (lb.  170.)  It  ia 
no  excuse  that  the  cargo  was  intended  to  be  taken  to  a  port  of  the  block- 
ading rountry.     The  Byfield,  (Ed.  Ad.  R.  188.) 

(J)  The  Calypw,  (2  Rob.  298.) 

TOL.  I.  86 
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principal  object  of  the  hostile  proceeding ;  conse- 
quently, after  the  commencement  of  the  blockade,  a 
neutral  is  no  longer  at  liberty  to  make  any  purchase 
in  the  place  with  a  view  to  exportation. (a) 

§  55.  We  have  seen  that  an  exception  exists  in 
favor  of  a  neutral  ship  that  had  been  permitted  to 
enter  by  the  blockading  force  \{h)  but  the  ground 
of  the  exception,  doubtless,  is,  that  the  master,  not 
being  interrupted  in  his  entry,  had  a  right  to  believe 
that  no  blockade,  in  fact,  existed.  It  is  the  ab- 
sence of  the  necessary  knowledge  that  changes  the 
nature  of  the  act,  by  removing  all  guilt  from  his  in- 
tention. So,  a  neutral  ship,  whose  entry  into  the 
blockaded  port  was  lawful,  is  permitted  to  return  with 
her  original  cargo,  that  had  been  found  unsaleable 
and  was  reshipped  during  the  blockade.  It  was 
held  by  iSir  William  Scott,  that  the  same  rule  which 
permits  neutral  merchants  to  withdraw  their  ships, 
extends,  with  equal  justice,  to  merchandize,  sent  in 
before  the  blockade,  and  withdrawn,  in  good  faith, 
by  the  neutral  proprietors. (c) 


(a)  The  Betsey,  (1  Rob.  94.)  It  might  be  inferred  from  the  laDgaage 
of  8ir  William  Scott,  in  this  case  and  in  the  Frederick  Molke,  that  the 
penalty  attaches  in  all  cases  where  the  goods  are  laden  during  the  block- 
ade ;  but  I  am  satisfied  by  comparing  this  language  with  his  subsequent 
observations  in  the  Vrouw  Judith  and  the  Neptunus,  that  he  did  not  mean 
to  be  thus  understood,  and  that  it  is  sufficient  to  prevent  a  condemnation 
that  the  goods  had  in  fact  become  neutral  property  by  a  delivery  to  the 
master  before  tlie  blockade  commenced  ;  and  upon  principle  this  must  be 
so.  If  they  were  neutral  property  when  the  blockade  began  their  subse- 
quent exportation  and  shipment,  is  no  interference  in  the  commerce 
that  the  blockade  was  meant  to  interdict.  It  must,  however,  be  admit- 
ted, that  in  the  Rolla,  Sir  William  Scott  limits  the  exemption  to  cases  in 
which  the  cargo  had  been  delivered  previous  to  the  blockade,  either  on 
board  the  ship  or  in  lighters ;  but  this  decision,  I  apprehend,  was  partly 
founded  on  the  particular  nature  of  the  trade  in  which  the  ship  was  en- 
gaged.   The  Rolki,  (6  Rob,  371-72.) 

{b)  Sup.  p.  678. 

(c)  The  Maria  Schroedery  (4 12(^.  690  in  notii. 
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§  56.  Another,  and  a  very'equitable  exception,  is 
allowed  in  favor  of  a  neutral  ship,  that  leaves  the 
port  in  the  just  expectation  of  a  war  between  her 
own  country,  and  that  to  which  the  blockaded  port 
belongs.  In  this  case,  she  is  permitted  to  depart, 
even  with  a  cargo  purchased  from  the  enemy  during 
the  blockade,  if  the  purchase  was  made  with  the 
funds  of  neutral  owners,  and  the  investment  and 
shipment  were  probably  necessary  to  save  the  pro- 
perty, in  the  event  of  a  war,  from  a  seizure  and  con- 
fiscation by  the  enemy.  But  it  is  not  the  mere  ap- 
prehension of  a  remote  and  possible  danger,  that 
will  entitle  the  neutral  ship  to  this  exemption.  To 
save  the  vessel  and  cargo  from  condemnation,  it 
must  appear,  that  there  was  a  well  founded  expec- 
tation of  an  immediate  war,  and,  consequently,  that 
the  danger  of  the  seizure  and  confiscation  of  the 
property  was  imminent  and  pressing.(a) 

§  57.  The  topics  last  to  be  considered  are  the  le- 
gal penalty  for  the  breach  of  a  blockade,  the  sub- 
jects to  which  it  extends,  and  the  period  of  time 
within  which  it  may  be  enforced. 

No  rule  in  the  law  of  nations  is  more  certainly 
and  absolutely  established,  than  that  the  breach  of 
a  blockade  subjects  all  the  property,  so  employed, 
to  confiscation  by  the  belligerent  power  whose 
rights  are  violated. (&)  Among  all  the  contradicto- 
ry positions  that  have  been  advanced  on  the  law  of 
nations,  this  principle  has  never  been  disputed.  It 
is  to  be  found  in  all  the  writings  on  public  law  ;  is 
frequently  admitted,  and  never  denied,  in  treaties, 


(a)  The  Drie  Vrienden,  (1  Dod.  Ad.  R.  269.)    The  Wasien  Hundt, 
(Ibid,  270,)  in  notis. 

(b)  Sir  Wm.  Scott  in  the  Colombia,  (1  Rob.  164.) 
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is  universally  acknowledged,  by  all  governments 
that  have  any  degree  of  civil  instruction,  and  is 
known  to  all  their  subjects  who  have  any  interest 
to  possess  the  knowledge.  To  these  observations, 
which  are  substantially  those  of  Sir  William  Scott, 
I  add  the  opinion  of  another  jurist  of  high  authori- 
ty and  rival  celebrity,  that,  "  among  the  rights  of 
belligerents,  there  is  none  more  clear  and  incontro- 
vertible, or  more  just  and  necessary  in  the  applica- 
tion, than  that  which  gives  rise  to  the  law  of  block- 
ade i*\a)  evidently  meaning  to  include,  in  the  law 
of  blockade,  the  penalties  by  which  the  right  is  en- 
forced. 

§  58.  The  confiscation  of  the  ship,  where  a  vio- 
lation of  the  blockade  is  justly  imputed  to  the  own- 
ers, or  to  the  master  actin  gwith  or  without  the  au- 
thority of  his  owners,  is,  in  all  cases,  a  necessary 
consequence.  The  rule  that  makes  the  innocent 
principal,  in  this  and  similar  cases,  answerable  for 
the  acts  of  his  unfaithful  agent,  not  only  civilly,  but 
penally,  to  the  full  extent  of  the  property  with  which 
the  agent  was  entrusted,  may  seem  to  be  severe ; 
yet  it  is,  in  truth,  necessary  to  the  due  administra- 
tion of  justice,  and  the  conviction  of  this  necessity 
has  led  to  its  adoption,  to  a  greater  or  less  extent,  in 
every  system  of  jurisprudence.  An  adherence  to 
the  rule  is  especially  necessary  iu  a  court  of  prize, 
which  has  no  other  means  of  enforcing  the  obser- 
vance of  the  law  that  it  administers,  than  by  its  ac- 
tion on  the  property  involved  in  the  offence.  The 
apparent  hardship  of  the  rule  on  the  innocent  own- 


(a)  1  Kent's  Comment.  6th  ed.  p.  143.  Anciently  the  penalty  seems  to 
have  extended  beyond  the  confiscation  of  the  property.  Even  Vattel  jus- 
tifies the  treatment  of  the  master  and  crew  as  enemies  by  their  actual  im- 
priMmment    (Vattel,  lib.  3,  c.  7, }  117.) 
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er  is  softened  by  the  recollection  that  he  is  entitled 
to  a  remedy  against  a  faithless  agent  for  whatever 
injury  he  may  sustain,  from  his  fraudulent  or  unau- 
thorized acts.(a) 

§  59.  The  goods  that  compose  the  cargo,  so 
far  as  they  are  the  property  of  the  owners  of  the 
ship,  upon  the  principle  stated,  necessarily  share 
its  fate  \{h)  and  even  where  they  are  the  property 
of  other  shippers,  as  a  general  rule,  they  are  in- 
volved in  the  same  condemnation.  It  is  only  in  a 
few  cases,  where  the  innocence  of  the  owners  is 
apparent  and  undeniable,  that  they  are  exempt. 
The  presumption  of  law,  founded  on  very  probable 
reasoning,  is,  that  the  violation  of  a  blockade  is 
intended  for  the  benefit  of  the  cargo,  as  well  as  of 
the  ship — and  consequently,  that  it  is  made  with 
the  sanction,  and  under  the  instructions,  of  its 
owners  ;  and  in  all  cases,  where  the  innocence  of 
the  owners  is  not  manifested  by  the  papers  on 
board,  this  presumption  prevails  to  exclude  the 
proof.  Thus,  the  rule  applies,  even  where  the 
apparent  destination  of  the  ship,  judging  from  her 
papers,  was  to  a  different  port,  and  the  attempt 
to  enter  that  under  blockade  was  a  deviation  from 
the  regular  course  of  the  voyage.  Where  the  only 
assignable  motive,  for  such  a  deviation,  is  an  inten- 
tion to  dispose  of  the  cargo  in  the  blockaded  port, 
and  by  such  a  disposition,  to  promote  the  interests 
of  its  owners,  they  are  not  allowed  to  contradict 
the  presumption,  that  the  master,  thus  visibly  act- 
ing for  their  benefit,  was  also  acting  under  their 
secret  authority. (c) 


(a)  The  Vrouw  Judith,  nt  sup.    The  Mars,  (6  Rob.  87.)    Opinion  of 
Sir  William  Scott 

(6)  The  Columbia,  ut  sup. 

(e)  The  Alexander,  (4  Rob.  98.)    The  Adonie,  (6  Rob.  266.) 
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§  60.  The  only  cases  in  which  the  innocence  of 
the  owners  of  the  cargo  is  allowed  to  protect  their 
property  from  the  penal  consequences  of  a  breach 
of  blockade,  are  cases  of  a  supervening  illegality  ; 
cases,  in  which  it  is  shown,  that  at  the  inception  of 
the  voyage,  the  owners  stood  clear,  even  from  a 
possible  intention  of  fraud  ;  and  this  fact  is  estab- 
lished by  proofs,  found  on  board  at  the  time  of 
capture. (a)  Thus,  where  the  illegality  consists 
in  the  misconduct  of  the  master,  in  attempting  to 
enter  a  blockaded  port,  if  it  is  certain,  that  when  the 
voyage  commenced,  the  existence  of  the  blockade, 
neither  was,  nor  could  have  been  known,  at  her  port 
of  departure,  the  owners  of  the  cargo  could  not 
possibly  have  contemplated  a  breach  of  the  block- 
ade. Hence,  the  illegality,  although  it  prevail  to 
condemn  the  ship,  will  not  be  imputed  to  their  pre- 
judice.(J)  There  is  no  general  or  necessary  rela- 
tion of  principal  and  agent  between  the  owners  of 
the  cargo  and  the  master  of  the  ship,  and  where 
their  innocence  is  certain,  the  existence  of  this  re- 
lation, in  order  to  justify  the  condemnation  of  their 
property,  will  not  be  presumed. 

§  61,  So  also,  in  a  case  of  egress,  the  ship  may 
be  subject  to  condemnation,  and  yet  the  goods, 
although  laden  during  the  blockade,  from  the  certain 
innocence  of  their  owners,  may  be  restored.  The 
owners  are  deemed  to  be  innocent,  if  it  is  clearly 
shown,  that  their  orders  for  the  shipment  of  the 
goods  were  given  to  their  agents  in  the  blockaded 
port  before  the  blockade  existed,  or  was  known  to 
exist,  and  that,  after  the  blockade  was  known  to  them, 


(a)  The  Exchange,  (1  Ed.  Ad,  R.  43.) 
(6)  The  Mercorins,  (1  Rob.  80.) 
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they  could  not,  by  any  diligence,  have  counter- 
manded their  orders  in  time  to  prevent  their  exe- 
cution.(a)  It  is  true,  that,  in  this  case,  the  agents, 
in  shipping  the  goods,  act  with  a  knowledge  of  the 
blockade,  and  by  their  wrongful  act,  the  owners, 
their  principals  would  seem  to  be  bound  ;  but  in 
the  particular  case,  an  equitable  exception  is  allow- 
ed in  their  favor  from  the  strict  rules  of  law. 
It  is  considered  that  the  agents  of  foreign  mer- 
chants in  the  enemy's  country,  where  the  port  in 
which  they  reside,  is  in  a  state  of  blockade,  by  no 
means  stand,  in  the  same  relative  situation,  as 
other  agents.  Their  interests  are  not  only  distinct 
from,  but,  in  truth,  are  opposed  to  those  of  their 
principal.  Their  interest  is  to  fulfil  the  commis- 
sion, at  all  risks,  as  rapidly  as  possible,  not  only  with 
a  view  to  their  own  private  advantage,  but  for  the 
public  benefit  of  their  country,  at  that  time  laboring 
under  a  particular  pressure,  as  to  the  exportation 
of  its  produce.  These  considerations  appeal 
strongly  to  the  candor  of  the  court,  not  to  hold  an 
employer  too  strictly  bound,  on  mere  general  prin- 
ciples, by  the  acts  of  an  agent,  who  may  be  govern- 
ed by  motives  of  private  interest  wholly  at  variance 
with  the  real  interests  of  his  principal. (i)  The 
force  of  this  appeal,  and  the  obligation  that  it  im- 
posed, were  acknowledged  by  Sir  William  Scott 
in  the  favorable  exception  they  led  him  to  estab- 
lish, 

§  62.  In  closing  this  subject,  it  is  proper  to  ob- 
serve, that  in  all  the  cases  in  which  an  exception  is 
allowed  in  favor  of  the  cargo,  the  nature  of  the 

(a)  The  Neptunus,  Kuyp,  (3  Rob,  173.)    The  Adelaide,  {Ih,  281.) 
The  Manchester,  (2  Act,) 

(6)  The  Neptunus,  (3  Rob.  177.)    Opinion  of  Sir  Wm.  Scott. 


688  Illegal  Insurances.  [lect.  vii. 

evidence  is  such  as  to  exclude  any  possible  imposi- 
tion on  the  mind  of  the  court.  The  facts  speak  for 
themselveSi  so  that,  by  a  mere  comparison  of  dates, 
the  court  is  enabled  to  satisfy  itself  of  the  pure  in- 
tentions of  the  owners. (a)  It  is  this  observation 
that  reconciles  these  cases  with  the  decisions,  in 
which,  the  proof  of  the  innocence  of  the  owners  is 
held  to  be  justly  excluded  ;  for  this  exclusion  is 
founded  on  the  hazard  of  deception,  from  the  ne- 
cessary uncertainty  of  the  evidemre  offered. 

§  63.  To  justify  a  capture  for  the  violation  of  a 
blockade,  or  the  attempt  to  violate  it,  the  offence 
must  continue  to  exist  at  the  time  of  seizure.  In 
technical  language,  the  ship  must  be  then  in  delicto. 
In  cases  where  the  ship  has  violated  the  blockade 
by  egress,  the  delictum  continues  during  her  whole 
voyage,  until  she  has  reached  her  final  port  of  des- 
tination. Until  then,  as  the  offence  consists,  not  in  a 
mere  attempt,  but  in  an  actual  breach,  no  change  of 
circumstances  or  subsequent  repentance  can  efface 
its  guilt.  It  is  not  cancelled  by  a  mere  interruption 
of  the  voyage,  such  as  the  stopping  of  the  ship  at 
an  intermediate  port,  either  from  necessity  or 
design  ;  when  she  resumes  her  voyage,  she  be- 
comes again  subject  to  the  penalty  of  the  law.(a) 
But  when  the  ship  sails  for  a  blockaded  port,  with 
a  knowledge  of  the  blockade  and  the  intention  to 
violate  it,  although  the  offence  is  so  far  complete 
as  to  justify  her  immediate  capture,  yet  as  it  exists 
only  in  an  attempt,  the  delictum  does  not  of  neces- 


(a)  The  Exchange,  at  sup.    Opinion  of  Sir  Wm.  Scott. 

ib)  The  Welvmart,  (2  Rob.  128.)  The  Juffrow  Maria  Schioeder,  (3 
Rob.  147.)  The  Gen.  Hamiltoii,  (6  Rob.  61.)  BynkenboekQuM.  J.  P. 
lib.  1,  cap.  11. 
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flity  continue  during  the  whole  of  her  subsequent 
voyage.  If  previous  to  her  capture,  the  blockade 
had  ceased  to  exist,(a)  or  the  master  from  the  in- 
formation of  a  ship  of  war  of  the  blockading  state, 
had  just  grounds  for  believing  that  such  was  the 
fact,(i)  or  had  altered  hil^  destination,  with  the  in- 
tention of  not  proceeding,  at  all,  to  the  blockaded 
port,(r)  the  offence  no  longer  exists,  and  that  which 
had  existed  is  no  longer  punishable.  To  consti- 
tute the  offence,  three  circumstances  must  be  found 
to  co-exist.  The  fact  of  a  blockade,  the  party's 
knowledge  of  its  existence,  and  his  intention  to 
violate  it,  and  in  each  of  the  above  cases,  an  indis- 
pensable circumstance  is  wanting.  The  delictum, 
therefore,  at  the  time  of  capture,  had  wholly  ceased, 
and  both  ship  and  cargo  will  be  restored. 

§  64.  Insurances  upon  voyages  rendered  illegal 
by  the  actual  or  attempted  violation  of  a  block- 
ade, require  no  special  remarks.  It  is  suffi- 
cient to  say,  in  general  terms,  that  an  insurance 
made  in  the  country  of  the  blockading  state, 
is  necessarily  invalid,  from  the  time  that  the 
subject  insured,  as  involved  in  the  offence  of  a 
breach  of  blockade,  becomes  liable  to  confiscation, 
and  that  the  invalidity  continues  so  long  as  this  lia- 
bility exists.  Where  a  ship  is  insured  upon  time, 
although  the  contract  may  not  be  void  in  its  origin, 
it  may  be  rendered  so,  by  the  contravention  of  a 
blockade,  for  the  particular  voyage  to  which  the  le- 
gal penalty  attaches  ;  but  where  the  voyage  has 
terminated,  and  the  liability  to  capture  no  longer 
exists,  it  seems  probable  that  the  obligation  of  the 


(a)  The  Lisette,  (6  Rob.  887.) 

(b)  NeptunuB,  Hemple„(2  Rob,  114-16.) 

(c)  The  James  Cooke,  {Ed.  Ad,  R.  263.) 
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contract  would  be  held  to  revive.  The  effect  of  a 
supervening  war,  by  which  the  property  insured  is 
rendered  that  of  an  enemy,  according  to  Lord  El- 
lenborough,  is  to  exonerate  the  insurers  from  all 
the  risks  of  the  policy,  during  the  continuance  of 
the  hostilities. (a)  This  language  plainly  implies, 
that  the  contract  is  not  annulled,  but  merely  sus- 
pended, by  the  operation  of  the  war,  and  that  the 
return  of  peace,  should  the  policy  not  have  expired 
by  its  own  terms,  will  restore  its  life  and  obligatory 
force.  The  doctrine  seems  in  itself  just  and  rea- 
sonable, and  in  cases  where  the  policy  is  not  so  en- 
tire as  to  preclude  any  separation  of  its  risks,  may 
be  applied,  with  equal  justice,  to  every  case  of  a  su- 
pervening illegality  :  that  is,  an  illegality  arising 
after  the  commencement  of  the  risks. 

It  evidently  appears,  from  some  of  the  more  re- 
cent decisions  in  the  courts  of  common  law  in  Eng- 
land, that  an  insurance  on  a  voyage,  in  contraven- 
tion of  a  blockade,  is  deemed  to  be  illegal  and  void, 
even  where  the  insurance  is  effected  in  a  neutral 
country,  on  the  ground  that  the  voyage  is  prohibited 
by  the  law  of  nations.(i)  The  opposite  rule  seems, 
if  not  to  be  established,  to  have  been  assumed  in  the 
United  States  ;  but  it  is  to  the  last  general  division 
of  our  subject,  that  the  discussion  of  the  question 
properly  belongs ;  and  I  therefore  defer  to  its  ap- 
propriate place  an  examination  of  the  cases  to  which 
1  have  alluded. 


(a)  Brandon  v.  Curling,  (4  East,  410.)     Sup.  p.  472-3. 
(6)  Harratt  v.  Wise,  (9  B.  cf  C.  712.)    Naylor  v.  Taylor,  {lb.  718.) 
Medeiros  v.  Hill,  (8  Bing.  231 .) 
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Note  I. 

P.  666,  §  42.  In  a  note  of  the  learned  reporter  to  the  case 
of  Olivera  v.  Union  Ins.  Co.  (3  Wheat.  196,)  it  is  stated 
that  the  government  and  courts  of  the  United  States  have, 
among  other  doctrines,  constantly  maintained,  that  a  mere 
notification  to  a  neutral  minister  shall  not  be  relied  on  as 
affecting  with  knowledge  of  the  actual  existence  of  the 
blockade,  either  his  government  or  its  citizens,  and  that  a 
vessel  cleared  or  bound  to  a  blockaded  port  shall  not  be  con- 
sidered as  violating  in  any  manner  the  blockade,  unless  on 
her  approach  towards  such  port,  she  shall  have  been  pre- 
viously warned  not  to  enter  it ;  in  other  words,  that  a  neu- 
tral ship  has  in  all  cases  the  right  to  proceed  to  the  very  sta- 
tion of  the  blockading  force,  for  the  purpose  of  ascertaining 
whether  the  blockade  in  fact  exists,  and  is  never  guilty  of 
an  attempt  to  violate  tlie  blockade,  unless  she  disregards  the 
warning  there  received ;  and  if  this  statement  be  correct,  it 
follows  that  all  the  decisions  of  Sir  William  Scott,  relative 
to  the  legal  effect  of  a  notification  to  foreign  governments, 
the  effect  of  the  presumed  or  actual  knowledge  of  the  party, 
in  rendering  a  voyage  to  a  blockaded  port  illegal  at  its  com- 
mencement, the  prohibition  of  inquiry  at  the  entrance  of  the 
blockaded  port,  and  in  truth,  the  liability  of  a  neutral  ship 
to  capture  for  the  violation  of  a  blockade,  by  ingress,  in  any 
case  whatever,  except  where  she  is  proved  to  have  pursued 
her  voyage  in  defiance  of  a  suflScient  warning,  are  repug- 
nant to  the  law  of  nations,  as  understood  and  maintained  by 
the  United  States.  If  this  repugnancy  exists,  such  is  its 
importance  and  such  its  extent,  that  in  the  event  of  a  future 
war,  in  which  Great  Britain  shall  be  engaged,  while  tb« 
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United  States  arc  neutral,  if  both  governments  persist  in  their 
pretensions,  it  must  lead  inevitably  to  collision  and  war.  It 
is  therefore  obvious,  that  the  question  has  a  permanent  in- 
terest, and  merits  an  attentive  examination. 

The  learned  reporter  refers  to  certain  documents  published 
in  the  Appendix  to  the  same  volume,  as  evidence  of  the 
conduct  of  the  American  government,  and  as  evidence  of 
the  law  as  interpreted  by  our  courts,  to  the  following  cases : 
Williams  Y.  Smith,  (2  Caines,  1.)  Vos  v.  United  Ins.  Co. 
(1  Caines*  Cases  in  Error,  vii.)  Liotard  v.  Chaves, 
(3  N.  y.  Term  R.  226.)  Calhoun  v.  Ins.  Co.  of  Penn- 
sylvania^ (1  Binney,  293.)  FitzsimmonsY.  Newport  Ins. 
Co.  (4  Cranch,  185.)  Sperry  v.  Delaware  Ins.  Co.  (2 
Wash,  a  C.  R.  243.)  King  v.  Same,  (ibid.  300,)  and 
Radcliff  V.  United  Ins.  Co.  (7  Johns.  38.)  Upon  an  atten- 
tive consideration  of  both  these  classes  of  authority,  I  am 
constrained  to  think  that,  with  the  exception  of  two  decisions 
in  New- York,  to  which  I  shall  hereafter  advert,  they  are 
very  far  from  sustaining  the  positions  for  ^ich  they  are 
cited.  In  this  conclusion  I  am  justified  by  the  authority  of 
Chancellor  Kent,  who  says,  that  '^  the  judicial  decisions  in 
England  and  in  this  country,  have  not  only  given  great  pre- 
cision to  the  law  of  blockade,  but  are  distinguished  for  their 
general  coincidence  and  harmony  in  their  principles,"  (1 
Kenfs  Com.  (5th  ed.)  149,)  and  who  in  his  own  admirable 
summary  of  the  law  on, this  subject,  refers,  with  distinct 
approbation,  to  all  the  decisions  of  Sir  William  Scott,  on 
which  I  rely,  without  an  intimation,  that  any  of  them,  with 
the  exception  that  I  have  stated,  have  been  questioned  in 
the  United  States. 

Of  the  state  papers,  to  which  the  learned  reporter  refers, 
it  is  sufficient  to  say,  that,  while  they  clearly  prove  that  the 
American  government  has  firmly  maintained  the  doctrine, 
that,  to  constitute  a  valid  blockade,  the  presence  of  an  ef- 
fective force  is,  in  all  cases,  indispensable,  even  where  the 
blockade  has  been  publicly  notified,  they  contain  no  denial 
of  the  doctrine,  that  neutral  states  and  their  subjects  are 
affected  with  knowledge,  by  a  previous  notification,  when 
the  blockade  in  fact  exists,  and  is  duly  maintained.  Still 
less  do  they  contain  an  assertion,  that  a  neutral  ship  has 
the  night,  in  all  cases,  to  proceed  to  the  station  of  the  block- 
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ading  force,  and  that  it  is  only  by  a  warning  there  received, 
that  her  attempt  to  enter  can  be  rendered  unlawful.    On 
the  contrary,  the  Secretary  of  the  Navy,  in  his  instructions 
to  the  commander  of  an  American  squadron,  in  the  Medi- 
terranean, at  that  time  employed  in  the  blockade  of  Tripoli, 
expressly  directs  him  to  capture  and  send  in  for  adjudica- 
tion, every  vessel  that  should  attempt  to  enter  the  port  with 
a  knowledge  of  the  existence  of  the  blockade,  and  only  to 
warn  those   attempting   to   enter  without  such   previous 
knowledge.     It  is  true,  he  also  directs  the  officer  not  to  con- 
sider the  communication  that  had  been  made  of  the  block- 
ade to  neutral  powers,  as  an  evidence  that  every  vessel 
attempting  to  enter,  had  previous  knowledge  of  the  block- 
ade ;    but  this  relaxation  of  the  general  rule,  in  favor  of 
neutrals,  by  our  own  government,  is  widely  different  from 
a  denial  of  its  existence,  when  asserted  by  another ;  {R. 
Smith,  Secretary  of  the  Navy  to  Cam.  Preble^   Feb.  4, 
1804,  3  Wheat.  Appendix,  10 ;)   and  this  leads  me  to  an 
observation,  that  appears  conclusive.    There  is  no  evidence 
that  the  condemnation  of  American  ships  in  the  English 
courts  of  admiralty,  on  the  ground  of  their  constructive 
knowledge   of  an   existing  blockade,  of  which  many  in- 
stances must  have  occurred,  was  ever  made  a  subject  of 
complaint  by  our  own  government ;  and  we  may  regard  it 
as  certain,  that,  had  the  sentence  of  condemnation  in  these 
cases  been  deemed  unlawful,  our  government,  jealous  as  it 
has  always  been  of  the  rights  of  neutrality,  would  not  have 
been  silent. 

It  has  been  intimated,  that  the  treaty  of  1794,  between 
Great  Britain  and  the  United  States,  has  introduced  and 
sanctioned  a  more  definite  rule  than  that,  which  results  from 
the  decisions  of  the  English  admiralty,  and  that  this  rule  is, 
the  universal  necessity  of  a  previous  warning ;  but  the 
provisions  of  the  treaty,  when  examined,  will  be  found  to 
lead  to  a  very  different  conclusion.  The  18th  section  of 
the  treaty,  is  in  the  following  words :  ''  And  whereas  it 
frequently  happens,  that  vessels  sail  for  a  port  or  place  be- 
longing to  an  enemy,  without  knowing  that  the  same  is 
either  besieged,  blockaded,  or  invested,  it  is  agreed,  that 
every  vessel  so  circumstanced,  may  be  turned  away  from 
such  port  or  place,  but  she  shall  not  be  detained,  nor  her 
cargo,  if  not  coatrabtod,  be  coafiacated,  uBkaty  aftar  Mtioe^ 
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In  Ihe  ease  of  the  Ctlmmiim^  yl  Roi.  1%> 
far  fbe  doinxaRt  reued  on  this  artide  cf  die  tiatty,  aa 
deriDf  a  waming  neeeuarr  in  ail  cases,  bat  Sir 
SeoU  replied,  that  the  terms  of  the  treaty  plainly  required  a 
pieriooi  wamm^  only  as  to  TesaeLs  that  had  sailed  witfaoot 
a  knowledge  of  the  blockade — and  what  is  more  material 
ibe  Sopreme  Court  of  the  United  Stales,  in  the  case  of  Fitz- 
jjininonf  T.  Sevrp^t  Ins.  Co.  (4  CroMcJL  200.)  adopted 
die  same  coostractioo.  Indeed,  the  langnage  of  the  treaty 
m  too  explicit  to  admit  of  a  di&rent  interpielatioo.  The 
rule  therefore,  that  the  treaty  established^  instead  of  bein^ 
norel,  or  more  definite,  is  in  perfect  harmony  with  the  de- 
ettioDS  of  Sir  William  Scott.  The  terms  of  the  treaty  re- 
quire a  previooa  warning,  only  when  the  ship,  when  detained, 
m  ignorant  of  the  fact  of  the  blockade,  and  they  admit,  by 
a  necessary  implication,  that  in  ail  cases  of  prerioos  know- 
ledge the  ship  is  liable,  withoat  warning,  to  instant  capture. 
The  result  is  that  not  only  is  there  an  entire  absence  of  eri- 
dence,  that  the  American  gOTemment  has  oMistantly  main- 
tained that  ^'  a  vessel  cleared  or  boimd  to  a  blockaded  port 
shall  not  be  considered  as  yiolating  in  any  manner,  the 
blockade,  unless,  on  her  approach  towards  such  port,  she  shall 
have  been  previously  warned  not  to  enter  it,''  but  there  is 
positive  evidence,  that  the  rule  which  limits  the  necessity  of 
a  warning,  to  cases  of  actual  ignorance,  has  been  solemnly 
recognized  and  established. 

The  positions  of  the  learned  reporter  will  be  found  to  de- 
rive as  little  support,  from  any  decisions  of  the  American 
courts,  that  are  justly  entitled  to  authority,  as  from  the  con- 
duct of  the  American  government 

In  the  case  of  Williams  v.  Smith,  (2  Caines,  1,)  the 
blockade  had  in  fact  been  raised  a  few  days  before  the  ves- 
sel arrived  off  the  port,  and  the  whole  extent  of  the  decision 
was,  that  there  must  be  an  actual  existing  blockade  to  render 
it  unlawful  for  the  neutral  to  enter ;  and  for  this  construc- 
tion of  the  general  language  of  the  court  we  have  the  pi>- 
sitivo  authority  of  the  same  court  in  the  subsequent  case  of 
Eadcliffy.  U.  Ins.  Co.  {7  Johns,  65.) 

The  substance  of  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  FUzsimmons  v.    Thm 
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Newport  Ins.  Co,  is  stated  in  the  text  (}  48,)  and  has 
really  no  bearing  on  the  questions  we  are  now  con- 
sidering. It  is  true  that  Ch.  J.  Marshall,  after  stating  that 
''  sailing  for  a  blockaded  port  knowing  it  to  be  blockaded, 
has  been  in  some  English  cases  construed  into  an  attempt  to 
enter  that  port,  and  has  therefore  been  adjudged  a  breach  of 
the  blockade,  from  the  departure  of  the  vessel,"  declines  to 
give  any  opinion  as  to  the  propriety  of  these  decisions ;  but, 
that  the  validity  of  the  rule  which  they  establish  was  not 
meant  to  be  impeached,  we  have  the  clearest  evidence  in 
subsequent  cases. 

Thus  in  the  Maryland  Ins.  Co.  v.  Woods,  (6  Cranchj  29, 
Opinion  of  Court,  p.  48,)  it  is  distinctly  admitted  that 
where  a  vessel  sails  to  a  blockaded  port,  with  a  knowledge 
of  the  blockade,  she  is  bound  to  midce  inquiry  at  a  neigh- 
boring port,  and  has  no  right  to  inquire  of  the  blockading 
squadron ;  and  the  rule  was  held  not  to  be  applicable  to  the 
particular  case,  only,  in  consequence  of  special  orders,  given 
by  the  British  government,  relative  to  blockades  in  the  West 
Indies.  It  is  a  necessary  consequence  of  this  decision,  that 
where  the  vessel  sails  with  a  knowledge  of  the  blockade, 
and  with  the  intention  of  proceeding  at  once  without  inter- 
mediate inquiry  to  the  blockaded  port,  the  voyage  is  unlaw- 
ful at  its  commencement.  And  the  previous  case  of  Yeaton 
V.  Fry,  (5  Cranch,  335,)  is  conclusive  to  show  that  the  rule 
was  thus  understood  by  the  court.  In  that  case  the  policy 
contained  an  exception  of  the  risks  of  blockaded  ports,  and 
it  was  held  by  the  court,  that,  under  such  an  exception,  the 
imderwriters  are  discharged  as  soon  as  the  vessel  commences 
her  voyage,  for  a  blockaded  port,  with  a  knowledge  of  the 
existence  of  the  blockade,  because,  from  that  time,  the  risk 
of  breaking  the  blockade  is  incurred.  In  other  words,  be*- 
cause  from  that  time  the  vessel  is  lawfully  subject  to  cap- 
ture.(a) 


(a)  In  the  case  of  the  Nereide,  (9  Cranch,  440,)  Mr.  J.  Story  admiti 
the  rule  to  be  eBtablisbed  that  the  act  of  tailing  with  the  intent  to  break 
a  blockade,  is  deemed  a  sufficient  breach  to  authorize  confiscation.  I 
have  not  referred  to  this  case  as  a  positive  authority  because  the  opinion 
was  that  of  an  individual  judge,  and  was  not  delivered  by  him  in  the 
name  of  the  court 
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The  case  of  Calhoun  v.  Ins.  Co,  of  Penn.j  (1  Binney, 
293,)  is  the  same  in  its  facts  and  in  the  decision  as  that  of 
JFHizsimmons  v.  Newport  Ins.  Co.  It  requires  do  com- 
ments. 

In  the  case  of  Sperry  v.  Del.  Ins.  Co.  (2  Wash.  C.  C. 
R.  243,)  it  must  be  confessed,  that  Mr.  J.  Washington  ex- 
presses strong  doubts  as  to  the  propriety  of  the  decisions  of 
Sir  William  Scott,  by  which  a  neutral  vessel,  sailing  to  a 
port  known  to  be  blockaded,  with  instructions  to  make  in- 
quiry from  the  blockading  force,  is  considered  to  be  guilty 
of  an  actual  breach  of  blockade  ;  but  the  actual  decision  of 
the  court  was  founded  on  the  innocence  of  the  instructions 
to  the  master,  in  the  particular  case,  as  not  involving  a  viola- 
tion of  the  general  rule.  Of  the  propriety  of  this  decision 
we  have  the  strongest  evidence  in  the  fact,  that  the  condem- 
nation of  the  ship  to  which  the  controversy  related  (the  Little 
William)  was  subsequently  reversed  by  the  Lords  of  Appeal, 
and  on  the  very  grounds  taken  by  Mr.  J.  Washington,  (1  Act, 
141.) 

The  case  of  King  v.  The  Del.  Ins.  Co.,  (2  Wash.  C.  C. 
R.  300,)  will  be  found  on  examination  to  be  wholly  irrele- 
vant to  the  purpose  for  which  it  is  cited.  It  merely  decides 
what  is  denied  by  none,  the  necessity  of  the  presence  of  a 
sufficient  force,  to  constitute  a  legal  blockade. 

The  case  of  Radcliff  v.  U.  Ins.  Co.,  is  more  material,  not 
indeed,  as  giving  any  support  to  the  positions  of  the  learned 
rep  orter,  (for  the  only  point  decided  was  that  a  legal  block- 
ade is  not  interrupted  by  reason  of  the  blockading  squadron 
being  blown  off  from  its  proper  station)  but  as  containing,  in 
the  opinion  of  Ch.  J.  Kent,  a  distinct  recognition  of  the 
soundness  of  those  decisions  of  the  English  admiralty  that 
we  are  considering.  He  admits  that  the  neutral  is  justly 
deemed  in  delicto,  who  has  notice  of  the  existence  of  the 
blockade,  by  means  of  a  previous  notification  to  his  govern- 
ment, or  by  an  actual  or  constructive  notice  to  himself. 

The  only  cases  that  remain  to  be  noticed,  are  those  of  Vos 
V.  The  United  Ins.  Co.,  (2  Caines^  Cases  in  Error,  vii.— 
and  2  Johns.  Cases,  469,)  and  Liotard  v.  Graves,  (3 
Caines,  226,)  and  the  decision  in  these,  it  cannot  be  denied 
if  adnutted  to  be  law,  would  sustain  the  doctrine  of  the 
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learned  reporter  in  its  fullest  extent.  In  the  first  of  these 
the  New- York  Court  of  Errors  decided  that  a  neutral  ship, 
destined  to  a  blockaded  port,  with  an  actual  knowledge  of 
the  blockade,  and  an  express  intention  to  riolate  it,  is  noc 
liable  to  capture  during  the  voyage,  on  the  ground  that  until 
her  arrival  at  the  very  entrance  of  the  blockaded  port,  there 
can  be  no  attempt  to  violate  the  blockade,  but  a  mere  inten- 
tion. To  this  reasoning  a  sufficient  reply  will  be  found  in 
the  text,  and  to  admit  its  force,  would  be  to  contradict  all 
the  decisions  both  in  England  and  in  the  United  States, 
of  the  courts  of  common  law,  as  well  as  of  the  admiralty,  in 
which  a  voyage  is  held  to  be  illegal  at  its  commencement| 
by  reason  of  the  illegality  of  its  ultimate  purpose.  As  this 
decision  of  the  Court  of  Errors  was  on  a  question  that  ex- 
clusively belongs  to  the  law  of  nations,  it  is  not  to  be  con- 
sidered as  evidence,  for  reasons  that  have  already  been  stated, 
of  the  existing  law,  even  in  the  State  of  New- York.  The 
case  of  Liotard  v.  Graves  is  a  mere  reiteration  of  the 
doctrine  in  Vos  v.  77^e  United  Ins.  Co.^  and  was  founded 
on  the  authority  of  that  decision.  It  must  therefore  share 
its  condenmation.  It  is  unnecessary  to  detain  the  reader 
with  any  further  observations.  It  is  certain  that  the  only 
tribunal  in  the  United  States,  that  has  the  right  to  speak  with 
authority  on  questions  of  this  nature,  the  Supreme  Court  of 
the  United  States,  has  never  maintained  any  doctrine,  at  all, 
inconsistent  with  that  of  the  English  admiralty  which  I 
have  adopted  in  the  text ;  but  that,  on  the  contrary,  its  deci- 
sions, so  far  as  they  have  gone,  entirely  coincide  with  those 
of  Sir  William  Scott  I  conclude  with  referring  to  the  au« 
thority  of  Chancellor  Kent,  a  reference  which  many  readers 
may  be  disposed  to  think  might  supersede  of  itself  the  ne- 
cessity of  this  long  discussion.  He  expressly  says,  that  a 
notice  to  a  foreign  government,  is  a  notice  to  all  the  indi<> 
viduals  of  that  nation,  and  they  are  not  permitted  to  aver 
ignorance  of  it,  because  it  is  the  duty  of  the  neutral  govern- 
ment to  communicate  the  notice  to  their  people ;  and  he 
admits  the  rule  to  be  established,  that  where  a  neutral  ship 
sails  for  a  blockaded  port  with  a  knowledge  of  the  blockade^ 
actual  or  constructive,  and  an  intention  to  violate  it,  the 
offence  is  so  far  complete  as  to  authorize  her  immediate 
eapCare-*-«Dd  as  evidence  of  the  understanding  of  our  own 
vol..  X.  86 
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gOTemment  he  refers  to  an  ordinance  of  Congress  of  1781, 
which  goes  to  the  full  extent  of  the  English  rule,  by  making 
it  lawful  to  take  and  condemn  all  vessels  of  all  nations  des- 
tined to  a  blockaded  port.  (1  Keni^s  Com.^  6th  ed.,  p.  147— 
161.) 
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^  11.  Lastdassof  thedotieeofimitrals— IXTiiionoftlMBdl^eet— i  IS.  Mght 
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to  be  guilty  of  a  resbtance  to  search  by  sailing  under  a  hoaiDe  convoy —^  15. 
Criminal  intent  necessary^  16.  Penalty^  17.  CooeeahDent  and  ipoUatioii  of 
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cases  on  the  validity  of  insurances—^  80.  General  observations  relative  to  the 
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§  1.  If  the  rule  that  prohibits  to  neatrals  any 
trade  with  the  enemy,  daring  the  war,  from  which 
they  were  permanently  excluded  in  time  of  peace^ 
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is  to  be  considered  as  a  component  part  of  the  law 
of  nations,  it  evidently  rests  upon  the  same  princi- 
ple as  the  interdiction  of  trade  with  a  blockaded 
port :  namely,  that  the  act  of  the  neutral  has  a  direct 
tendency  to  relieve  the  belligerent  country,  with 
which  he  trades,  from  the  pressure  of  existing  hos- 
tilities. It  is  presumed,  that  it  is  only  the  pressure 
of  the  war  that  opens  the  trade,  and  that,  to  give 
relief  from  this  pressure,  is  the  necessary  effect  of 
neutral  interference.  It  is  doubted  by  none,  that 
where  neutrals,  by  a  special  indulgence,  are  per* 
mitted  to  engage,  during  a  war,  in  a  commerce 
of  the  enemy,  that  is  purely  national,  and  from 
which  foreigners,  as  such,  are  excluded  in  war,  as 
well  as  in  peace,  the  property  so  employed  is  ne- 
cessarily impressed  with  a  hostile  character.  It 
shares  the  character  of  the  commerce  into  which  it 
is  incorporated.(a)  But  the  rule  we  are  consider- 
ing, goes  much  further.  It  asserts,  that  where  a 
commerce,  that,  in  time  of  peace,  was  a  national 
monopoly,  is  thrown  open  by  the  enemy,  in  time  of 
war,  to  all  nations,  without  reserve,  by  a  general, 
and  on  its  face,  a  permanent  regulation,  neutrals 
have  no  right  to  avail  themselves  of  the  concession ; 
but  that  their  entrance  into  the  trade  thus  opened, 
is  a  criminal  departure  from  the  impartiality  they 
are  bound  to  observe.(6)  It  has  been  the  general 
policy  of  the  European  powers,  to  confine  exclu- 


(a)  The  Princessa,  (2  Rob.  62.)  The  Anna  Catharina,  (4  Rob.  107.) 
The  Rendsborg,  (lb.  121.)  The  Vrow  Anna  Catharina,  (5  Rob.  16.) 
9  Wheaton's  Rep.  Appen.  p.  29.    Sup.  pp.  460-1. 

(b)  In  the  Ebenezer,  (6  Rob.  266,)  a  French  regulation,  opening  the 
epaeting  trade,  wae  declared,  in  terms,  to  be  permanent;  but  Sir  William 
Boolt  said,  that  the  court  would  not  act  on  the  credit  of  rach  declare 
tioBa,  hut  would  adhere  to  its  own  principle,  that  the  trade  was  MswioL 
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sively  to  their  own  ships  and  subjects,  the  trade 
between  their  own  ports,  and  between  the  mother 
eonntry  and  its  colonies  ;  consequently,  if  the  rule 
in  question  is  an  admitted  principle  in  the  law  of 
nations,  when  neutrals  engage  in  the  coasting  or 
colonial  trade  of  a  belligerent  state,  which  is  first 
opened  to  them  during  the  war,  all  the  property  so 
employed  is  justly  hable  to  confiscation,  by  the 
opposite  belligerent.  But  it  is  far  from  being  true, 
that  the  rule  is  an  established  or  admitted  princi- 
ple. It  was,  indeed,  enforced,  in  a  modified  form, 
by  the  £nglish  courts  of  admiralty,  during  the  wara 
of  1793  and  1801,  with  great  severity,  and  the 
confiscation  of  a  vast  number  of  American  ships, 
with  valuable  cargoes  of  colonial  produce,  was  a 
principal  fruit  of  their  decrees  ;  but  these  proceed- 
ings drew  from  the  government  of  the  United 
States,  an  earnest  and  energetic  remonstrance. 
The  doctrine  that  they  asserted,  so  far  from  being 
admitted,  as  sanctioned  by  the  law  of  nations,  was 
rejected  and  denounced  by  our  government,  as  a 
modern  and  violent  innovation,  unjust  in  its  princi- 
ple, and  ruinous  in  its  application. (a)  From  the 
grounds  then  assumed,  on  full  deliberation,  and 
maintained,  with  signal  ability,  there  is  no  reason  to 
believe  that  the  government  of  the  United  States 
will  ever  depart.  It  is,  therefore,  a  question  of 
much  interest,  whether  the  English  rule  can  be 
justly  deemed  a  part  of  the  general  and  permanent 
law  of  nations,  or  is  to  be  regarded  as  an  interpola- 
tion, that  the  government  of  a  neutral  state,  anxious 
to  protect  the  rights  and  interests  of  its  citizens, 


(a)  Mr.  Monroe's  letter  to  Lord   Mnlgmve,   Sept  38,  1806.    Mr. 
Mttdiwii's  tetter  to  Maeara.  Mowoeaiid  Pisckney,  May  11, 1806. 
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is  bound  to  resist.  It  is  mj  deliberate  conviction, 
that  the  latter  is  its  true  character ;  and  the  grounds 
of  this  conviction,  I  shall  attempt,  briefly,  to  explain* 
§  2.  The  rule  in  question  is  not  sanctioned  by 
authority,  or  by  any  real  evidence  of  an  ancient  or 
general  usage.  1.  Not  even  an  allusion  to  its  ex- 
istence is  to  be  found  in  any  writer  on  public  law 
previous  to  the  year  1793.  It  is  true  that  most  of 
these  writers  have  treated  the  law  of  capture  in  a 
hasty  and  superficial  manner ;  but  of  the  judicious 
Bynkershoek  this  cannot  be  truly  said.  His  elabo- 
rate treatise  on  the  rights  of  war  was  intended  to 
exhaust  the  subject,  and  his  silence  as  to  the  ille- 
gality of  a  trade  into  which  neutrals  are  admitted 
in  time  of  war,  but  from  which  they  are  excluded 
in  peace,  is  conclusive  to  show  that  no  rule  de- 
claring the  illegality,  was  then  known  or  conceived 
to  exist.  2.  The  evidence  of  a  corresponding 
usage  will  be  found,  on  examination,  to  be  very  de- 
ficient and  unsatisfactory.  It  is,  indeed,  asserted, 
that,  by  an  ancient  rule  generally  adopted  and  en- 
forced by  the  powers  of  Europe,  the  trade  of  neu- 
trals between  the  ports  of  the  enemy  during  a  war 
was  strictly  prohibited,  and  the  property  so  em- 
ployed liable  to  confiscation  ;  and  this  assertion  is 
attempted  to  be  proved  by  a  reference  to  the  provi- 
sions of  certain  treaties  in  the  seventeenth  century, 
between  Great  Britain  and  other  European  pow- 
ers. Thus  the  treaties  between  England  and  Hol- 
land, of  1668  and  1674,  contained  express  stipula- 
tions, giving  to  each  party  the  liberty  to  trade  be- 
tween the  ports  of  the  enemy  in  the  same  country 
during  a  war ;  and  it  is  said  to  be  a  fair,  if  not  a  neces- 
sary inference,  that  the  liberty  thus  given  was  a  re- 
laxation of  an  existing  rule  by  which  the  trade  was 
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prohibited.  Bat  there  is  the  clearest  proof  that  this 
inference  is  groundless.  We  have  the  positive 
testimony  of  the  British  statesman  who  negotiated 
these  treaties,  that  these  provisions  were  consider- 
ed by  him,  not  as  altering,  but  as  declaratory  of,  the 
pre-existing  law.(a)  It  is,  doubtless,  true,  that 
Holland  asserted  the  opposite  rule  ;  but  its  denial 
by  England  conclusively  proves  that  it  was  not  an 
admitted  or  established  principle.  The  argument, 
however,  founded  on  these  treaties,  is  still  more 
effectually  repelled,  by  the  opposite  stipulations  of 
a  subsequent  treaty,  in  which  Denmark  on  the  one 
side,  and  England  and  Holland  on  the  other,  were 
the  contracting  parties.  This  treaty  was  conclu- 
ded in  1691,  during  a  war  against  France,  in  which 
England  and  Holland  were  allied,  and  Denmark 
was  neutral.  It  prohibits  in  terms  the  transporta- 
tion of  goods  on  board  Danish  vessels  from  one 
French  port  to  another — a  prohibition  useless  and 
nugatory,  if  such  voyages  were  known  to  be  inter- 
dicted by  the  existing  law  or  practice  of  nations. 
The  prohibition  of  a  law,  unless  its  sole  object  is  to 
impose  an  additional  penalty,  is  always  construed 
as  evidence  that  the  act  prohibited  was  previously 
lawful.  The  permission  of  an  act  is  only  evidence, 
that  its  legality  was  regarded  as  doubtful.  In  the 
present  case,  even  the  weakest  inference  is  suffi- 
cient to  disprove  the  existence  of  a  known  and  es- 
tablished usage. 

The  French  ordinances  of  1704  and  1744,  it  has 
been  intimated,  are  founded  on  the  basis  of  the 
rule  in  question,  and  imply  its  existence  and  legali- 
ty ;(b)  but  these  ordinances  go  much  further ;  they 

(a)  Sir  William  Temple's  Worki,  313. 

(h)  VmUn's  CoBment  S48,  S60.    1  Kent's  Coomieiit  82. 
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confiscate  neutral  ships,  having  enemy's  piopertj 
on  board,  or  any  of  the  manufactures  or  products  of 
the  enemy's  country,  or  sailing  from  an  enemy's 
port  to  any  other  port  than  one  of  their  own  nation. 
In  short,  they  prohibit  ail  the  commerce  of  neutrals  . 
with  the  enemy,  except  in  a  direct  trade,  and  in 
their  main  provisions,  instead  of  being  evidence  of 
the  existing  law,  are  subversive  of  its  best  estab- 
lished principles.  They,  indeed,  afibrd  a  striking 
proof  of  that  injustice  towards  neutrals  of  which  the 
government  of  France  has  too  often  been  guilty ; 
but  in  a  controversy,  relative  to  the  rights  of  neu- 
trals, have  no  claim  to  authority.  3.  It  is  admitted 
by  all  that  the  records  of  the  English  admiralty 
afibrd  no  evidence  of  the  condemnation  of  neutral 
ships,  as  engaged  in  the  colonial  or  coasting  trade 
of  the  enemy,  until  the  war  of  1756,  and  this  ad- 
mission is  alone  sufficient  to  refute  the  allegation 
of  the  antiquity  and  general  reception  of  the  rule. 
The  rule  as  then  enforced  was  certainly  novel; 
but  it  is  not  necessary  to  deny  that,  if  it  was  then 
submitted  to  by  the  neutral  nations  whose  interests 
were  immediately  afifected,  was  constantly  main- 
tained by  England,  during  subsequent  wars,  with- 
out complaint  or  remonstrance  from  the  other 
powers  of  Europe,  and  was  substantially  the  same 
as  that  adopted  in  1793,  it  may  be  justly  consi- 
dered as  having  become  incorporated,  by  general 
consent  or  acquiescence,  into  the  national  law  of 
Europe.  But  the  evidence  is,  that  the  rule  when 
first  introduced,  instead  of  commanding  a  readv  ac- 
quiescence, encountered  a  strenuous  resistance  ;^ 
that,  during  the  American  war,  the  only  subsequent 
war  that  intervened,  instead  of  being  maintained 
by  the  British  government,  it  was  by  its  highest 
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tribanal  explicitly  renoanced  and  abandoned ;  and, 
finally,  that  the  rule,  as  originally  enforced,  so  far 
from  being  substantially  the  same,  differed  widely 
from  that  subsequently  adopted.  So  far  as  relates 
to  the  coasting  trade,  the  rule  of  1756  merely  pro- 
hibited the  trading  of  neutral  ships  on  freight  be- 
tween the  ports  of  the  enemy,  the  transportation 
of  enemy^s  property  from  one  of  his  ports  to  ano- 
ther; and  the  penalty,  which  in  these  cases  was 
then  inflicted,  was  not  the  confiscation  of  the  ship, 
but  only  the  forfeiture  of  the  freight.  It  is  true 
that  in  the  war  of  1756,  many  Dutch  ships,  engaged 
in  the  colonial  trade  of  France,  were  condemned 
with  their  cargoes ;  but  the  sole  ground  of  the 
condemnation  appears  to  have  been  that  the  com- 
merce in  which  they  were  employed  was  strictly 
national,  and  that  they  had  become,  by  adoption, 
enemy  ships.  At  no  period  of  that  war  did  France 
abandon  the  principle  of  her  colonial  monopoly,  or 
the  system  arising  out  of  it.  Hence  a  neutral  ship, 
found  in  the  prosecution  of  that  trade  which,  under 
the  existing  laws,  could  be  only  a  French  trade, 
open  only  to  French  vessels,  became,  or  to  speak 
more  correctly,  was  legally  presumed  to  be,  a  French 
vessel.  This  doctrine  differs  essentially  from  that 
on  which  the  rule  of  1793  was  founded  and  vindi- 
cated, and  which  I  shall  next  proceed  to  examine* 

§  3.  As  the  rule  of  1793  derives  no  support  from 
previous  authority  or  usage,  so  it  will  be  found,  if 
I  mistake  not,  to  be  quite  as  indefensible  on  prin- 
ciple; or  defensible  only  on  grounds,  that,  if  admit- 
ted to  be  just,  would  subject  the  whole  commerce 
of  neutrals  to  the  mercy  of  the  belligerent  powers. 

It  is  asserted,  that  neutral  nations,  as  they  are 
permitted  to  enjoy  the  whole  of  the  trade  to  which 

VOL.  I.  89 


706  Illegal  Inmrances.       [ucr.  viu. 

they  were  entitled  in  time  of  peace,  can  anatain  no 
injury  by  their  excloaion  from  that  which  is  first 
opened  to  them  by  the  pressure  of  a  war:  they  are 
merely  debarred  from  a  benefit  they  had  no  right 
to  claim  or  expect ;  bet  the  assertion  is  wholly 
groundless,  and  the  apparent  equity  of  the  rule,  that 
limits  them  to  their  accustomed  trade,  certainly 
delusive.  No  rule  can  be  just  that  is  not  equal, 
and  the  equality  here  is  merely  nominal.  If  it  be 
just,  that  neutrals  should  be  limited,  in  time  of  war, 
to  the  trade  they  had  been  accustomed  to  enjoy 
in  time  of  peace,  they  should  be  permitted  to  enjoy 
the  whole  of  that  customary  trade,  in  the  whole  of 
its  customary  extent.  Their  rightful  traffic  in 
peace  should  be  the  criterion  and  measure  of  their 
rightful  traffic  in  war.  But  how  widely  different  is 
the  fact !  A  maritime  war  annihilates  at  once  all 
their  trade  in  articles — a  copious  list ! — ^that  are,  or 
may  become,  from  their  destination,  contraband  of 
war.  It  destroys,  in  efiect,  all  their  carrying  trade 
in  the  transportation  of  enemy's  property.  The 
vexatious  delays  and  expenses  that  are  certain  to 
result  from  the  exercise  of  the  belligerent  rights  of 
visitation  aud  search,  are  alone  a  serious  obstruction 
to  their  commerce ;  and,  above  all,  when  on  one 
side,  there  is  a  large  preponderance  of  naval  force, 
they  may  be  excluded  from  many,  perhaps  aU,  of 
the  principal  ports  of  the  opposite  belligerent,  the 
ports  of  an  entire  country  or  nation,  by  the  adop- 
tion of  an  extended  system  of  rigorous  and  con- 
tinuous' blockade.  The  pretence,  therefore,  that 
they  have  no  right  to  complain,  since  they  re-^ 
tain  their  accustomed  trade,  is  evidently  fallacious^ 
and  the  rule,  that  this  pretext  is  alleged  to  justify, 
partial  and  UQequal.      Tiie  rule  prohibits  abao- 
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lutely  any  extension  of  their  accustomed  trade,  bnt 
provides  no  security  for  its  actual  enjoyment.  By 
the  operations  of  the  war,  that  trade  is  certain  to 
be  greatly  abridged.  In  no  event,  is  it  permitted 
to  be  enlarged.  Hence,  to  deny  to  neutrals  the 
right  of  entering  into  the  new  channels  of  com* 
merce  that  the  necessities  of  the  war  may  open  ;  to 
require  them  to  submit  to  the  numberless  restraints 
and  inevitable  losses  that  the  war  must  produce, 
while  they  are  precluded  from  seeking  an  indemni- 
ty in  the  countervailing  advantages  that  the  war  it- 
self may  offer,  is  to  inflict  upon  their  commerce  a 
certain  and  grievous  injury — an  injury  of  such  ex- 
tent and  magnitude,  that  the  right  of  a  belligerent 
power  to  inflict  it,  can  only  be  established  on  the 
clearest  evidence.  The  principle  from  which  the 
right  is  made  to  flow,  must  be  incontestable ;  the  de- 
duction, necessary  and  inevitable. 

§  4.  In  his  eloquent  vindication  of  the  existence 
of  the  right,  Sir  William  Scott  is  far  from  asserting 
that  there  can  be  no  extension  of  the  trade  of  neu- 
trals with  the  enemy,  during  a  war.  He  is  far  from 
considering  the  rule,  that  forbids  such  an  exten- 
sion, as  universal,  so  that  in  every  war,  each  of  the 
contending  parties  has  an  equal  right  to  enforce 
the  prohibition.  The  reasons  that  he  assigns  in 
support  of  the  rule,  necessarily  imply  that  the  right 
depends  for  its  existence  on  the  peculiar  character 
and  circumstances  of  the  war,  the  relative  strength 
and  power  of  the  parties  ;  and  hence  that  its  legi- 
timate exercise  must  be  confined,  in  all  cases,  to  a 
single  belligerent.  I  shall  give  the  substance  of 
his  argument,  relative  to  the  colonial  trade,  the 
most  important  branch  of  the  inquiry,  nearly  in 
his  own  language.    What,  he  inquires,  is  the  co- 
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lonial  trade,  generally  speaking !  It  is  a  trade 
generally  shut  up  to  the  exclusive  use  of  the  mother 
country,  to  which  the  colony  belongs,  and  this  for 
a  double  purpose.  The  one,  that  of  supplying  a 
market  for  the  consumption  of  native  produce; 
the  other,  of  furnishing  to  the  mother  country  the 
peculiar  commodities  of  the  colonial  regions.  And 
to  these  two  purposes  of  the  mother  country,  the 
general  policy  respecting  colonies  belonging  to  the 
states  of  Europe,  has  restricted  them.  What,  then, 
upon  the  interruption  of  a  war,  are  the  respective 
rights  of  belligerents  and  neutrals,  regarding  such 
colonies  of  the  enemy  ?  It  is  an  indubitable  right 
of  the  belligerent,  to  possess  himself  of  such  places, 
as  of  any  other  possession  of  his  enemy.  This  is 
his  common  right ;  but  he  has  the  certain  means  of 
carrying  such  a  right  into  effect,  if  he  has  a  de- 
cided superiority  at  sea.  Such  colonies  are  de- 
pendent for  their  existence,  as  colonies,  on  foreign 
supplies.  If  they  cannot  be  supplied  and  defended, 
they  must  fall  to  the  belligerent,  of  course  ;  and  if 
the  belligerent  chooses  to  apply  his  means  to  such 
an  object,  what  right  has  a  third  party,  perfectly 
neutral,  to  step  in  and  prevent  the  execution  ?  No 
existing  interest  of  his  is  affected.  He  can  have 
no  right  to  apply  to  his  own  use  the  beneficial  con- 
sequences of  the  mere  act  of  the  belligerent,  and 
to  say — "  True  it  is,  you  have,  by  force  of  arms, 
forced  his  colonies  out  of  the  exclusive  possession 
of  the  enemy  ;  but  I  will  share  the  benefit  of  the 
conquest.  You  have,  in  effect,  and  by  lawful 
means,  turned  the  enemy  out  of  the  possession 
which  he  had  exclusively  maintained,  against  the 
whole  world,  and  with  which  we  had  never  pre- 
sumed to  interfere ;  but  we  will  now  interpose^  to 
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prevent  his  absolute  surrender,  by  the  means  of 
that  very  opening  which  the  prevalence  of  your 
arms  alone  has  effected.  Supplies  shall  be  sent, 
and  their  products  shall  be  exported.  You  have 
lawfully  destroyed  his  monopoly,  but  you  shall  not 
be  permitted  to  possess  it  yourself.  We  insist  to 
share  the  fruits  of  your  victories,  and  your  blood 
and  treasure  have  been  expended,  not  for  your  own 
interest,  but  for  the  common  benefit  of  others/' 

Upon  these  grounds,  the  learned  judge  proceeds 
to  say  :  ''It  cannot  be  contended  to  be  a  right  of 
neutrals  to  intrude  into  a  commerce  which  had 
been  uniformly  shut  against  them,  and  which  is 
now  forced  open,  merely  by  the  pressure  of  war ; 
for  when  the  enemy,  under  an  entire  inability  to 
supply  his  colonies  and  to  export  their  products, 
affects  to  open  them  to  neutrals,  it  is  not  his  will, 
but  his  necessity,  that  changes  his  system  ;  that 
change  is  the  direct  and  unavoidable  consequence 
of  the  compulsion  of  war.  It  does  not  flow  from 
the  counsels  of  the  enemy,  but  from  the  force  of 
his  adversary.'' 

It  is  not  to  be  denied,  that  these  observations  are 
a  virtual  surrender  of  the  rule,  as  universal  or  ge- 
neral. The  trade  of  neutrals  with  the  colonies  of 
the  enemy  is  not  unlawful  because  it  is  first  opened 
to  them  during  a  war.  It  is  only  unlawful,  when 
its  direct  and  immediate  tendency  is  to  relieve  the 
colonies  from  a  hostile  pressure,  so  close  and  im- 
minent, that,  but  for  the  interference  of  neutrals,  it 
would  inevitably  compel  their  surrender.  That 
such  was  the  meaning  of  the  learned  judge,  is  ren- 
dered, if  possible,  still  more  evident  by  his  subse- 
quent remarks.  In  the  case  from  which  his  argu- 
ment is  extracted,  the  counsel  for  the  claimants 
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strennonsly  urged,  that  variations  are  constantly 
made  by  the  nations  of  Europe,  when  engaged  in 
war,  in  their  measures  of  commercial  policy,  by 
which  neutrals  are  admitted  to  privileges,  from 
which,  in  time  of  peace,  they  were  wholly  excluded. 
That  such  variations,  of  which  England  herself  had 
given  many  examples,  are  always  a  consequence  of 
the  war.  They  are  made  on  account  of  the  war, 
and  are  intended  to  obviate  some  inconvenience 
that  the  war  produces ;  but  that  it  had  never  been 
held,  that  they  were,  on  that  ground,  so  unlawful 
as  necessarily  to  involve  the  property  of  neutrals, 
who  avail  themselves  of  a  new  privilege,  in  the 
peril  of  confiscation. 

To  these  observations.  Sir  William  Scott  replied, 
that  it  is  true  that  such  variations  as  had  been  de- 
scribed, take  place  in  war,  and  arise  out  of  a  state 
of  war,  but  that  they  do  not  arise  out  of  the  pre- 
dominance of  the  enemy's  force,  or  out  of  any  ne- 
cessity resulting  therefrom;    which,  in  his  judg- 
ment, was  the  true  foundation  of  the  principle. 
"  It  is  not  every  convenience,"  he  added,  "  or  even 
every  necessity,  arising  out  of  a  state  of  war,  that 
can  be  admitted  to  produce  the  effect  of  rendering 
the  neutral  trade  unlawful,  but  that  necessity  alone 
which  arises  out  of  the  impossibility  of  otherwise 
providing  against  the  urgency  of  distress,  inflicted 
by  the  hand  of  a  superior  enemy."     The  reason- 
ing, therefore,   of  the  learned  judge,   leaves   no 
doubt  as  to  the  true  and  sole  foundation  of  the 
rule  that  he  enforced.     It  is  the  existence   of  a 
naval  superiority,  so  decided  as  to  be  enabled  to 
prevent  all  exports  from  the  colonies  of  the  enemy, 
and  to  intercept  all  their  supplies,  thus  forcing  the 
enemy  to  open  his  ports  to  neutrals,  as  the  only 
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means  of  rescaing  them  from  capitalation  or  ruin. 
Unless  the  rule  can  be  sustained  on  these  grounds, 
it  is,  in  effect,  admitted,  that  it  has  no  legal  ex- 
istence, (a) 

§  5.  To  the  doctrine  thus  stated  there  are  unan- 
swerable objections.  It  derives  all  the  plausibility 
with  which  it  is  invested  in  the  argument  that  has 
been  given,  from  a  series  of  positions,  that,  without 
evidence,  are  assumed  to  be  true,  and  from  the  truth 
of  which  the  illegality  of  the  trade  seems  to  flow  as 
a  necessary  conclusion.  Stript  of  the  disguise  with 
which  a  most  skilful  phraseology  has  clothed  it,  the 
doctrine  is  an  unwarranted,  and  most  dangerous  ex- 
tension of  the  right  of  blockade,  at  utter  variance 
with  the  principle  on  which  the  law  of  blocks 
adcj  as  now  understood  and  defined,  is  certainly 
founded.  The  law  of  nations,  in  requiring  the 
immediate  presence  of  an  adequate  force  as  ne- 
cessary to  constitute  a  valid  blockade,  evidently 
implies,  that  it  is  only  by  this  mode  of  apply- 
ing its  force,  that  the  ability  of  the  blockading 
state,  to  suspend,  entirely,  the  commerce  of 
the  blockaded  port,  can  be  manifested.  This 
entire  suspension,  this  temporary  destruction  of 
the  commerce  of  the  port,  is  the  object  of  a 
blockade.  An  actual  and  complete  investment, 
the  only  means,  by  which,  in  judgment  of  law,  the 
object  can  be  acomplished.  But  the  argument  of 
Sir  William  Scott  gives  to  a  superior  naval  force, 
consisting  of  a  multitude  of  ships  dispersed  on  the 
ocean,  exactly  the  same  effect  in  rendering  unlaw- 
ful the  trade  of  neutrals  with  the  colonial  ports  of 
the  enemy,  that  would  result  from  an  actual  block- 

(a)  Sir  Wflliam  Scott's  opinion  in  the  Immanuel,  (2  Rob.  pp.  200^4.) 
VMe  also,  hn  urg^uineiit  in  Ae  Emiaairael,  (1  ilo^.  996.) 
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ade,  a  separate  and  effectual  naval  circomvallationy 
of  each  and  every  one  of  them.  The  colonial 
trade  of  the  enemy  is  suspended^  is  cut  off*,  but  for 
neutral  interference,  (such  is  the  argument,)  would 
be  annihilated  ;  but  it  is  suspended,  not  because 
at  the  entrance  of  each  colonial  port,  a  naval  force 
is  stationed,  rendering  dangerous  the  attempt  of 
any  vessel  to  enter  or  depart ;  this  is  not  pretend- 
ed. The  colonial  trade  of  the  enemy,  in  all  its  ex- 
tent and  magnitude,  is  suspended,  not  by  a  block- 
ade of  the  colonial  ports^  but  by  a  blockade  of  the 
ocean.  To  such  an  extravagant  pretension  of  the 
belligerent  the  reply  of  the  neutral  is  conclusive. 
"  You  require  us  not  to  rob  you  of  the  conquest  for 
which  your  blood  and  treasure  have  been  expend- 
ed ;  not  to  intercept  the  fruits  of  your  victory,  by 
conveying  supplies  to  the  colonies  of  the  enemy, 
that  are  pressed  by  your  arms,  and,  if  unsnpplied, 
must  inevitably  fall  into  your  possession.  Prove  to 
as  that  you  have  the  ability  to  intercept  the  sup- 
plies that  we  desire  to  send,  by  an  actual  and  legal 
investment  of  the  ports  from  which  you  would  ex- 
clude us,  and  we  yield  to  your  demand.  Other- 
wise, your  allegation,  that  you  possess  a  superior 
naval  force,  competent  to  effect  the  object,  we  must 
wholly  disregard.  It  is  a  mere  assertion,  unsus- 
tained  by  the  only  proof  that  the  universal  law,  by 
which  we  are  equally  bound,  deems  to  be  suffi- 
cient." 

§  6.  It  has  already  been  intimated,  that  the  rea- 
sons on  which  the  English  courts  of  admiralty  have 
proceeded,  may,  by  a  legitimate  extension,  be  ap- 
plied to  the  entire  destruction  of  neutral  commerce, 
and  a  few  remarks  will  suffice  to  show,  that  all  the 
commerce  of  neutrals  with  the  mother  country^  the 
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whole  of  their  accastomed  trade,  may  be  prohibit- 
ed exactly  on  the  same  grounds  on  which  they  are 
excluded  from  a  trade  with  the  colonies.  If  a 
court  of  admiralty  has  the  right  to  assume,  that  the 
naval  superiority  of  its  own  country  is  so  decided, 
as  to  be  competent  to  destroy  effectually  and  abso- 
lutely, all  the  trade  of  all  the  colonies  of  the  ene- 
my, no  reason  can  be  assigned,  why  it  may  not 
assume  the  existence  of  the  same  power  in  relation 
to  all  the  trade  of  the  parent  state ;  and  if  the  trade 
of  neutrals  with  the  colonies  of  the  enemy  is  unlaw- 
ful, because  it  has  an  immediate  tendency  to  rescno 
them  from  the  consequences,  otherwise  inevitable, 
that  the  superior  force  of  the  belligerent  would  pro- 
duce, the  trade  with  the  mother  country  must  be 
equally  unlawful,  where  its  pernicious  tendency  is 
equally  immediate  and  equally  certain.  Let  it  not 
be  said,  that  neutrals  have  a  full  security  agamst 
such  an  extension  of  the  doctrine,  in  the  admission, 
that  they  are  entitled  to  prosecute,  during  a  war, 
their  accustomed  trade,  in  all  the  extent  of  which  it 
is  capable.  They  have  no  such  security.  Neu- 
trals have  no  right  to  enjoy  their  accustomed* trade 
in  time  of  war,  where  its  continuance  tends  direct- 
ly to  aid  the  enemy  in  the  prosecution  of  the  war, 
or  to  relieve  him  from  its  immediate  pressure. 
They  have  no  right  to  retain  the  smallest  portion 
of  their  accustomed  trade  with  a  port  effectually 
blockaded.  Hence,  if  in  relation  to  a  single  port, 
a  superior  naval  force  on  the  ocean,  may  be  held 
to  produce  the  same  legal  consequences  as  an  ac- 
tual blockade,  the  same  legal  consequences  must 
follow,  in  all  caseSf  where  the  existence  and  ade- 
quacy of  the  superior  force,  on  similar  grounds,  are 
established  or  asserted.     If  the  position  can  be 
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true  of  a  single  port,  it  may  be  true  of  all ;  and  if 
a  court  of  admiralty  may  constitute  itself  the  sole 
judge  of  the  existence  of  the  necessary  facts  in  a 
single  case,  it  may  in  all.     The  existence  and  the 
sufficiency  of  a  blockade  are  definite  facts,  capable 
of  being  established  or  refuted   by  positive   evi- 
dence ;   but  the  existence  of  a  naval  superiority 
on  the  ocean,  its  competency  to  destroy,  partially  or 
wholly,  the  commerce  of  the  enemy,  and  the  cer- 
tainty, that,  but  for  neutral  interference,  the  object 
would  be  accomplished,  are  facts,  that,  in  applying 
its  doctrine,  the  belligerent  court  of  admiralty,  upon 
its  own  authority,  assumes  to  be  true.     They  are 
not  attempted  to  be  proved,  and  indeed,  from  their 
very  nature,  are  incapable  of  being  established  by 
legal  evidence.     It  is  enough  that  the  presiding 
judge  of  the  admiralty  asserts  their  existence,  and 
to  the  extent  in  which  he  chooses  to  make  the  as- 
sertion, the  commerce  of  neutrals  is  annihilated. 
Hence,  there  is  no  possible  security  for  neutrals, 
except  in  a  strict  adherence  to  the  rule,  that  their 
trade,  even  with  a  single  port  of  the  enemy,  cannot 
be  wholly  interdicted,  unless  by  means  of  a  legal 
blockade.     Admit  the  principle  on  which  Sir  Wil- 
liam Scott  founds  his  decisions,  and  there  are  no 
limits  to  its  possible  application.     The  commerce 
of  the    neutral,  in   all  its   extent  and  in   all  its 
branches,  is  delivered  over  to  the  mercy  of  the  bel- 
ligerent. 

'  §  7.  These  remarks  lead  naturally  to  the  last  ol> 
jection,  that  I  propose  to  state,  and  which  seems 
alone  decisive.  The  rule  of  the  English  admiralty, 
as  explained  and  vindicated,  is  vague  and  equivo- 
cal in  its  terms,  uncertain  and  arbitrary  in  its  ap- 
plication.    It  seems  expressly  framed  to  entrap  the 
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nentral  merchant  to  his  ruin.  It  is  impossible  that 
the  merchant  can  know,  when  he  meditates  or  begins 
a  voyage,  whether  the  existing  state  of  facts  will, 
necessarily,  or  probably,  call  the  rnle  into  operation. 
He  may  always  know  whether  the  articles  in 
which  he  desires  to  trade,  are  held  to  be  contra- 
band of  war  by  either  of  the  belligerents.  He  may 
always  ascertain  whether  the  port  to  which  his 
ship  is  destined,  is  under  an  actual  blockade.  It 
is  only  by  his  own  voluntary  act,  or  by  the  gross 
misconduct  of  his  agents,  that  his  property,  in 
these  cases,  can  be  exposed  to  confiscation  from 
a  violation  of  neutral  duty.  But  how  is  the  neu- 
tral merchant  to  ascertain,  at  any  given  period, 
of  the  war,  that  the  naval  superiority  of  one  of  the 
belligerents  is  so  decided,  as  to  afford  the  certain 
means  of  reducing  into  its  possession  all  the  colo- 
nies of  the  enemy,  by  preventing  their  exports,  and 
intercepting  their  supplies  ?  How  is  he  to  ascer- 
tain that  the  force,  however  superior,  is  so  employ- 
ed and  disposed,  as  to  enable  it  with  certainty  to 
accomplish  the  object  t(a)     How  is  he  to  ascertain 


(a)  Clearly  this  is  a  necessary  part  of  the  inquiry.  If  in  a  war 
between  England  and  France,  England  should  have  a  thousand  ships  of 
war  and  France  not  one,  if  all  the  ships  of  England  were  shut  up  in 
her  own  ports,  the  colonies  of  France  would  be  in  no  danger,  or  if  their 
operations  were  confined  to  the  British  channel  or  the  Mediterranean, 
the  colonies,  in  the  West  and  East  Indies,  would  be  able  to  obtain,  with- 
out molestation,  all  their  necessary  supplies.  The  observations  of  Sir 
William  Scott  certainly  imply  that  the  superior  naval  force  must  be 
actively  and  efficiently  employed.  His  language  is,  '*  If  the  belligerent 
choose  to  apply  his  force  to  such  an  object,  (the  conquest  of  the  enemy's 
colonies,)  what  right  hts  the  neutral  to  step  in  and  prevent  its  execu- 
tion ?"  But  how  is  the  neutral  to  know  that  the  belligerent  has  chosen 
to  apply,  and  is  actually  applying  his  force  to  this  object  ?  and  if  the 
test  of  a  blockade  be  abandoned,  who  shall  define  the  facts  that  shall  be 
coofidered  me  evidence  of  the  proper  application  of  the  force  ? 
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that  these  colonies  are  so  exclnsively  dependent  for 
their  existence  on  foreign  supplies,  that  unless  sup- 
plied by  neutrals,  they  must  inevitably  fall  into  the 
possession  of  the  belligerent  ?  How  is  he  to  ascer- 
tain, that  the  opening  of  the  colonial  trade,  into 
which  he  desires  to  enter,  was  a  direct  and  unavoid- 
able consequence  of  the  compulsion  of  war,  and  not 
such  a  variation  in  the  commercial  policy  of  the 
enemy,  as,  it  is  admitted,  that  nations  engaged  in 
war  have  a  right  to  adopt?  and,  above  all,  with 
whatever  care  and  deliberation  he  may  proceed, 
and  however  confident  he  may  be  in  the  truth  of  the 
conclusions  at  which  he  arrives,  what  security  can 
he  have,  that  his  own  judgment  will  coincide  with 
that  of  the  tribunal,  by  which  the  legality  of  the 
voyage,  and  the  fate  of  his  property  may  chance  to 
be  determined  ?  It  is  manifestly  unreasonable  and 
unjust,  to  impose  upon  the  neutral  merchant  the 
necessity  of  prosecuting  inquiries  so  multiplied' 
and  intricate  as  these  ;  and  to  make  the  fate  of  his 
property,  perhaps  his^safety  or  ruin,  depend  on  the 
issue  of  a  deliberation,  so  delicate,  and  doubtful^ 
and  complex.  Hence,  the  rule,  although  limited, 
as  explained,  to  a  peculiar  state  of  the  war,  and 
this  a  state  not  likely  frequently  to  occur,  is  to  the 
prudent  merchant,  an  entire  prohibition  of  the 
trade  to  which  it  relates,  and  to  the  rash  and  ad- 
venturous, a  dangerous  snare.  The  prudent  mer- 
chant will  not  expose  his  property  to  the  indefi- 
nite perils  of  a  rule,  so  loose  and  vague  in  its 
terms,  and  so  discretionary  in  its  application ;  and 
the  adventurous,  when  most  confident  of  his  safe- 
ty, will  often  find,  that  the  snare  he  ought  to  have 
dreaded,  is  sprung  to  his  destruction.  If  no  ser- 
vitude is  more  wretched  or  degrading  than  that 
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of  the  subject  or  citizen^  where  the  laws  that  he  is 
required  to  obey  are  vague  or  unknown^  it  is  to  this 
species  of  servitude  that  neutrals  are  doomed,  in 
every  future  war  in  which  England  shall  be  a 
party,  if  the  pretensions  of  her  government,  and 
the  authority  of  the  rule  on  which  her  tribunals 
have  acted,  are  to  be  admitted,  as  adopted  and 
incorporated  into  the  law  of  nations. 

§  8.  As  it  is  by  no  means  probable  that  the 
rule  of  1793  will  be  revived  in  future  wars,  not 
only  from  its  own  doubtful  character,  and  the 
resistance  that  the  attempt  to  enforce  it  will  be 
certain  to  provoke,  but  from  the  great  changes 
that  have  since  been  made  in  the  colonial  system  of 
the  powers  of  Europe,  it  will  be  unnecessary  to 
examine  in  detail  the  various  decisions  in  which  it 
was  enforced  ;  it  will  be  sufficient  to  state,  in  few 
words,  their  substance  and  result. 

In  respect  to  the  coasting  trade  of  the  enemy, 
the  rule,  as  enforced  in  the  English  admiralty, 
seems  to  have  been  substantially  the  same  with 
that  of  1756.  There  is  no  case  in  which  the  pe- 
nalty has  been  extended  beyond  a  forfeiture  of  the 
freight,  unless  where  the  true  destination  of  the 
ship  was  sought  to  be  concealed  by  false  papers. 
In  such  cases,  the  fraud  involves  the  ship  in  the 
general  condemnation. (a) 

The  rule,  in  its  application  to  the  colonial  trade, 
underwent,  during  the  war,  several  modifications. 
In  1793,  the  British  government  issued  instructions 
to  its  public  and  private  ships  of  war,  *^to  detain  and 
bring  in  for  adjudication,  all  neutral  vessels  laden 
» — 

(a)  The  Emanuel,  (1  Rob.  296.)  The  Phoenix,  (3  Rob.  186.)  Tht 
Johanna  Tholen,  (6  Rob.  72.) 
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with  the  produce  of  any  colony  of  France,  or  car- 
rying provisions  or  other  supplies  for  the  use  of  any 
such  colony/'  In  1794,  these  instructions  were 
modified  so  as  to  authorize  only  "  the  capture  of 
vessels  with  cargoes,  the  produce  of  a  French 
West  India  Island,  on  a  direct  voyage  from  the 
colonial  port  of  lading  to  a  port  in  Europe,'^  thus^ 
leaving  open  and  unrestricted  the  direct  trade 
between  the  French  West  Indies  and  the  United 
States,  and  from  the  latter,  in  vessels  with  colonial 
produce,  to  any  other  part  of  the  world  •  In  1 798,  the 
instructions  were  still  further  extended,  so  as  to 
permit  to  neutrals  a  direct  trade  between  the  colo- 
nies of  the  enemy  and  a  port  of  Great  Britain,  or 
any  port  of  a  country  in  Europe,  to  which  the 
neutral  ship  might  belong.  All  the  subsequent  al- 
terations, however,  although,  of  necessity,  obeyed  by 
the  courts  of  admiralty,  were  considered  by  them  as 
a  mere  relaxation  of  the  general  rule,  which,  as  an 
admitted  principle  in  the  law  of  nations,  they  held 
to  be  truly  declared,  not  introduced  or  established, 
by  the  original  instructions.  Hence,  although  the 
iostructioiis  were  silent  as  to  the  penalty,  that  of 
confiscation  was,  without  hesitation,  adopted  ;(a) 
and,  although  the  first  orders  of  the  government 
were  not  issued  until  November,  1798,  neutral 
ships  that  had  previously  commenced  their  tot- 
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ages,  were  held  to  be  jnst  as  liable  to  capture,  and 
subject  to  the  same  penalty,  as  those  that  had 
sailed  with  a  knowledge  of  the  prohibition,  and  of 
their  danger.(a)  It  is  an  obvious  remark,  that  will 
not  escape  the  attentive  reader,  that  the  subsequent 
relaxations,  by  the  British  government,  of  the  rule 
as  originally  declared,  were,  in  elffect,  an  abandon- 
ment of  its  principle  ;  since,  by  the  permission  of  a 
direct  trade  between  the  neutral^country  and  the 
colonies,  the  introduction  of  such  supplies  as  might 
be  necessary  to  enable  the  latter  to  resist  the  arms 
of  the  belligerent,  was  rendered  just  as  certain  as 
it  would  have  been,  by  the  allowance  of  a  similar 
trade,  between  the  colonies  and  the  mother  coun- 
try. Although  the  relaxation  diminished  greatly 
the  severity  of  the  rule  in  its  operation  on  the  trade 
of  neutrals,  yet  it  rendered  it,  as  enforced,  capri- 
cious and  arbitrary,  by  depriving  it  of  the  support 
of  all  the  arguments  by  which,  in  its  original  form, 
it  was  sought  to  be  vindicated. (6)  As  an  absolute 
prohibition,  the  rule  had,  at  least,  a  pretext  of  jus- 
tice ;  as  relaxed,  even  the  pretext  was  abandoned. 
§  9.  The  doctrine,  permitting  the  importation  of 
the  produce  of  an  enemy's  colony,  into  a  neutral 
country,  and  its  exportation  thence,  soon  gave  rise 
to  a  new,  and  in  many  cases,  a  difficult  inquiry  : 
whether  the  importation  into  the  neutral  country 
had  been  made  in  good  faith,  for  the  purpose  of 
adding  the  goods  to  the  common  stock  of  the 
country,  or  was  merely  colorable,  and  intended  to 


(a)  The  Charlotte,  The  JeniBht,  and  The  Betsey,  (4  Rob.  Append. 
11—14.) 

(Jb)  This  observation,  in  substance,  is  made  by  the  counsel  for  the 
claimant,  in  the  Wilhelmina,  (4  Rob.  Append.  6,)  and  meets  with  no  reply 
from  the  opposite  counsel,  or  from  the  court 
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conceal  an  original  design  of  exportation.  Where 
the  object  of  the  importer  was  not  to  sell  or  otlier- 
wise  dispose  of  the  goods,  in  the  neutral  market, 
but  to  transport  them  to  a  foreign  port,  to  which 
they  could  not  have  been  directly  taken,  it  was 
contended,  and  was  finally  decided,  that  the  voy- 
age of  exportation  was  not  to  be  considered  as  a 
new  and  distinct  voyage,  but  was  a  mere  continu- 
ance of  the  origyial  voyage,  in  which  the  goods  had 
been  imported  ;  and,  consequently,  that  the  entire, 
although  circuitous  voyage,  was  just  as  illegal  as  if 
the  neutral  port  had  been  wholly  omitted.  It  was 
a  direct  and  continuous  voyage  from  the  colonial 
port  to  the  port  of  ultimate  destination. 

The  first  case,  in  which  the  question  arose,  was 
that  of  an  American  vessel,  on  a  voyage  from  a  port 
in  Massachusetts  to  Spain,  with  a  cargo  consisting 
partly  of  the  produce  of  a  Spanish  colony.  The 
evidence  was,  that  these  goods  had  been  imported 
from  Havana  in  the  same  vessel,  and  on  account  of 
the  same  owners ;  that  they  had  been  landed  in 
the  United  States,  during  a  short  time,  whilst  the 
ship  was  under  repairs,  and  that  the  duties  on  them 
had  been  paid  to  the  American  government.  The 
counsel  for  the  captors  strenuously  insisted,  that 
these  facts  were  by  no  means  sufficient  to  break 
the  continuity  of  the  voyage,  and  that  the  prohibi- 
tion of  a  direct  trade,  between  the  colony  and  the 
mother  country,  would  be  nugatory,  if  the  voyage 
could  be  legalized,  by  the  mere  transhipment  of  the 
goods  in  the  United  States ;  but  to  this  argument 
Sir  William  Scott  replied,  that  an  American  had 
an  undoubted  right  to  import  the  produce  of  the 
Spanish  colonies,  for  his  own  use,  into  his  own 
country,  and  after  he  had  imported  it,  in  good  faith, 
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was  at  liberty  to  carry  it  on  to  the  general  com- 
merce of  Europe  ;  that,  although  it  had  been  con- 
tended, that  the  landing  of  the  goods  and  the  pay- 
ment of  the  duties  were  not  sufficient  evidence  of 
an  importation  in  good  faith,  he  was  at  a  loss  to 
know,  if  these  criteria  were  not  to  be  resorted  to, 
what  other  test  could  have  been  adopted.  He 
would  not  say  what  should  be  universally  the  test 
of  a  band  fide  importation,  but  was  strongly  dis- 
posed to  hold  that  the  facts  relied  on  were  suffi- 
cient ;  and  he  accordingly  decreed  the  restoration  of 
vessel  and  cargo,  (a) 

The  merchants  of  the  United  States  relied  on  this 
decision,  as  establishing  the  rule,  that  the  landing 
of  the  goods,  and  the  payment  of  the  duties,  would 
be  regarded,  in  all  cases,  as  conclusive  evidence 
that  the  continuity  of  the  voyage  had  been  broken, 
so  as  to  legalize  a  subsequent  exportation ;  yet  it 
must  be  confessed,  that  the  inference  was  broader 
than  the  language  of  the  judge  seems  to  have  war- 
ranted. Confident,  however,  of  their  safety,  they 
engaged  largely  in  trade  with  the  colonies  of 
France  and  Spain,  with  a  view  to  the  reshipment 
to  European  ports,  of  the  colonial  produce.  But, 
when  this  trade  had  existed  for  some  years,  without 
interruption,  they  were  suddenly  awakened  from 
their  dream  of  security.  The  Lords  of  Appeal 
discovered,  that  the  tests,  which  it  was  supposed 
that  Sir  William  Scott  had  held  to  be  universally 
conclusive,  might  be,  and,  in  many  instances,  were 
fallacious  ;  and  the  seizure  and  condemnation  of  a 
vast  number  of  American  ships  and  cargoes,  were 
the  fruits  of  this  discovery.(J)     The  principle  of 

(a)  The  PoUy,  (2  Rob.  361.) 

{h)  The  Polly  was  decided  in  1800,  ind  the  first  case  in  which  it  was 
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these  decisions  was^  that  the  original  intention  of 
the  importer,  to  tranship  and  export  the  colonial 
produce,  was  the  proper  and  sole  test  of  the  con- 
tinuity of  the  voyage,  and  that  his  intention  was  to 
be  collected  from  all  the  attending  circumstances. 
That  among  these,  the  landing  of  the  goods,  and 
the  payment  of  duties,  were  of  some  value  ;  but, 
like  other  facts,  they  might  be  purely  colorable, 
designed  to  give  a  false  appearance  of  an  importa- 
tion, where  none  was  intended. 

§  10.  In  one  of  the  cases,  in  which,  on  the  ground 
of  the  continuity  of  the  voyage,  the  vessel  and  cargo 
were  condemned,  it  appeared,  that  the  duties  had 
been  paid  and  the  goods  landed  in  the  United 
States ;  but  it  was  certain,  from  the  evidence,  that 
they  were  not  imported  to  be  added  to  the  com- 
mon stock  of  the  country,  but  with  a  sole  view 
to  their  reshipment  and  exportation.  Sir  William 
Grant,  who  delivered  in  this  case  the  judgment  of 
the  Lords  of  Appeal,  vindicated  their  decision, 
substantially,  on  the  grounds  that  follow. 

The  act  of  shipping  the  cargo,  he  observed, 
from  the  ship  to  the  shore,  and  from  the  shore 
back  again  into  the  ship,  does  not  necessarily 
amount  to  the  termination  of  one  voyage,  and  the 
commencement  of  another.  It  may  be  wholly  un- 
connected with  any  purpose  of  importation  into  the 


held  by  the  Court  of  Appeal,  that  the  landing  of  the  produce  and  pay- 
ment of  duties  were  not  alone  decisive  of  the  legality  of  the  voyage, 
seems  to  have  been  that  of  the  Essex,  decided  in  September,  1806,  (6 
Rob.  369.)  It  was  in  consequence  of  this  decision,  that  so  large  a  num- 
ber of  American  ships  were  seized,  and  their  seizure  led  to  the  general 
complaints  of  the  merchants,  and  the  remonstrance  of  the  American 
government.  The  validity  of  the  rule  of  1766,  seems  then,  far  the  first 
time,  to  have  been  examined. 
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place  where  it  is  done.  Supposing  the  landing  to 
be  merely  for  the  purpose  of  airing  or  drying  the 
goods,  or  of  repairing  the  ship,  would  any  roan 
think  of  describing  the  voyage  as  beginning  at  the 
place  where  it  happened  to  become  necessary  to 
go  through  such  a  process  ?  So,  where  the  party 
has  a  motive  for  desiring  to  make  the  voyage  to 
begin  at  some  other  place  than  that  of  the  original 
lading,  and  therefore  lands  the  cargo,  purely  and 
solely,  for  the  purpose  of  enabling  himself  to  affirm, 
that  it  was  at  such  other  place  that  the  goods  were 
taken  on  board.  Would  this  contrivance  at  all 
alter  the  truth  of  the  fact !  The  truth  may  not  al- 
ways be  discernible,  but  when  discovered,  it  is  the 
truth,  and  not  the  fiction,  that  determines  the  charac- 
ter of  the  transaction.  If  the  voyage,  from  the 
place  of  lading,  be  not  really  ended,  it  matters  not» 
by  what  acts  the  party  may  have  evinced  his  desire 
of  making  it  appear  to  have  been  ended  ;  nor,  with 
what  trouble  and  expense,  those  acts  may  have  been 
attended.  Where  the  evasive  purpose  is  admitted, 
or  proved,  a  court  can  never  be  bound  to  accept,  as 
a  substitute  for  the  observance  of  the  law,  the 
means,  however  operose,  that  were  employed  to 
cover  its  breach.  Between  the  actual  importation, 
by  which  a  voyage  is  really  ended,  and  the  colora- 
ble importation,  which  is  to  give  it  the  appearance 
of  being  ended,  there  must  necessarily  be  a  great 
resemblance.  The  acts  to  be  done  must  be  almost 
entirely  the  same,  but  there  is  this  dilffcrence  be- 
tween them.  The  landing  of  the  cargo,  the  entry 
at  the  custom-house,  and  the  payment  of  the  duties, 
are  necessarily  ingredients  in  a  genuine  inporta- 
tion ;  but  in  a  fictitious,  they  are  mere  voluntary 
ceremonies,  which  have   no    natural   connection 
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whatever  with  the  purpose  of  sen 
to  another  market,  and  which 
never  be  resorted  to,  by  a  person 
purpose,  except  with  a  view  of  giv 
which  he  had  resolved  to  continu 
of  being  broken,  by  an  importati 
resolved  not  really  to  make. (a) 

It  is  intimated  by  a  high  autho 
doctrine,  that  forbids  a  direct  tra 
tween  the  mother  country  and  t 
enemy,  is  admitted  as  true,  the 
English  decisions,  relative  to  the 
voyage,  cannot  reasonably  be  c 
fully  admit,  that,  upon  this  suppc 
sive  force  of  the  reasoning  on  whi 
were  founded,  is  not  to  be  deni< 
tain,  that  the  change  of  the  rule, 
sonable  grounds.  Sir  William  S 
to  have  established,  and  which, 
was  undisturbed,  operated  as  f 
American  merchants,  and  hence 
and  the  remonstrance  of  their  g 
change,  so  important  and  disast 
quences,  had  been  made,  without 
were  not  unreasonable.(c)  The 
under  these  circumstances,  the  C< 


(a)  The  William,  (6  Rob.  395^.)  Vide  alw 
(6)  1  Kent's  Comment  (6th  ed.)  p.  85,  note 
(c)  Sir  WiUiam  Grant,  in  the  William,  al 
American  merchants  had  warning,  from  the  ii 
cases  previous  to  the  Essex,  that  the  rule  hud 
not  he  literally  followed.  But,  until  the  Essex, 
pronounced,  in  any  case,  where  the  goods  had  1 
paid,  and  of  the  mere  opinion  of  the  Court,  the  i 
necessarily  ignorant  That  they  were,  in  fac 
Grant  does  not  deny. 
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may  have  felt  it  their  duty  to  coDdemn,  the  govern- 
ment of  a  great  and  magnanimous  nation,  should 
have  hastened  to  re8tore.(a) 

§  11.  The  last  class  of  the  duties  that  the  law  of 
nations  imposes  on  neutrals,  are  not  to  resist  the  bel- 
ligerent right  of  search,  nor  to  resort  to  fraudulent 
means,  for  defeating  the  rights  of  capture.  The 
rules  to  be  extracted,  from  the  decisions  on  these 
subjects,  will  be  stated  under  the  following  heads : 

1.  Resistance  to  Search. 

2.  Concealment  and  Spoliation  of  Papers. 

3.  The  Use  of  False  Papers. 

§  12.  The  right  of  visiting  and  searching  on  the 
high  seas,  all  merchant  ships  of  every  nation,  what- 
ever may  be  their  character,  their  cargoes,  or  their 
destination,  incontestably  belongs  to  the  lawfully- 
commissioned  cruisers  of  every  belligerent  power. 
Until  they  are  visited  and  searched,  whether  the 
ships  and  cargoes,  from  the  ownership  or  nature  of 
the  property,  or  the  character  of  the  voyage  in 
which  they  are  engaged,  are  liable  to  capture,  can- 


(a)  The  reader  who  is  desirous  to  pursue  the  investigation  as  to  the 
legality  of  the  rule  of  1756,  may  consult  on  the  one  side,  in  addition  to 
the  decisions  in  the  admiralty  reports  which  have  been  cited,  and  to  which 
the  following  may  be  added  :  The  Welvaart,  (I  Rob,  122.)  The  Provi- 
dentia,  (2  Rob,  142.)  The  Calypso,  (2  Rob,  154.)  The  Rosalie  and 
Betty,  (2  Rob,  343 ;  4  Rob,  Ap.  A.)  The  Juliana,  (4  Rob,  328.)  The 
Anna  Catharina,  (4  Rob,  107 ;  6  Roh,  note,  p.  74 ;  note,  p.  252.  Appu 
Notes  2  and  3.)  The  Thomyris,  (1  Ed,  17.)  The  Convenientia,  (4  Rob. 
201.)  Lord  Liverpool's  **  Discourse  on  the  conduct  of  the  government  of 
Great  Britain,"  &c..  Ward  '*  On  the  rights  and  duties  of  belligerents  and  neu- 
trals," and  Mr.  Stephens'  celebrated  pamphlet  entitled  ^  War  in  Dtsgtoiae," 
and,  on  the  American  side,  Mr.  Madison's  **  Elzamination  of  the  British 
Doctrine,"  &.C.,  and  the  memorials  of  the  merchants  of  Baltimore,  New- 
York,  Boston,  and  Salem,  (American  State  Papers,  vol.  5,  pp.  330-356- 
367-379.)  The  memorial  of  the  merchants  of  Baltimore,  which  was 
drawn  by  Mr.  Pinkney,  is  a  masterly  production,  and  has  suggeited  seve- 
ral of  the  topics  on  which  I  haY«  indtted.  Vide  alee  Note  L 
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not  possibly  be  known ;  and  for  the  purpose  of  as- 
certaining these  facts,  the  right  of  a  prepara- 
tory and  strict  examination,  on  the  part  of  the 
belligerent,  is  necessarily  given.  It  flows,  there- 
fore, from  the  right  of  capture,  and  if  its  existence 
be  denied,  the  right  of  capture  must  either  be 
abandoned,  or  must  be  so  extended,  as  to  authorize 
the  indiscriminate  seizure  of  all  merchant  ships, 
that  are  found  on  the  ocean.  Even,  were  the  rule, 
for  which  some  nations  and  some  writers  have  con- 
tended, that  free  ships  make  free  goods,  to  be  ad- 
mitted, the  inquiry,  by  visitation  and  search,  would 
still  be  necessary,  to  ascertain  whether  the  ships 
claiming  the  benefit  of  the  rule,  are  free,  or  belong 
to  the  enemy.  Nor  is  the  legality  of  the  right  of 
search  merely  evident  on  principle.  It  is  sustained 
by  an  ancient,  uniform,  and  universal  usage,  and  it  is 
admitted,  as  justly  founded  on  principle  and  usage, 
by  all  writers  of  authority  on  public  law,  not  even 
with  the  exception  of  those,  who  are  distinguished 
as  the  strenuous  and  zealous  advocates  of  neutral 
rights. (a)  It  is  true,  that  the  exercise  of  the  right 
of  search  is,  in  a  certain  sense,  an  act  of  force,  but 
it  is  so,  in  the  same  sense,  as  the  execution  of  civil 
process  on  land.  It  is  an  act  of  lawful  force,  and 
cannot,  therefore,  be  lawfully  resisted.  Where  two 
nations  are  opposed  in  war,  each  has  a  perfect  right 
to  attack  and  repel,  by  force ;  but  where  the  re- 
lations of  two  nations  are  friendly,  although  the 
one  is  belligerent  and  the  other  neutral,  no  such 
conflicting  rights  can  possibly  exist.  The  right  of 
the  belligerent  to  apply  his  force  to  the  neutral  pro- 


(a)  Hnbner  *'De  la  saisie  des  battimens  neutreB"  and  Azuni  *'  Siatema 
nnhrenale  del  Principi  del  diritto  maritiino  dell'  Europa. 
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perty  for  a  lawful  purpose,  necessarily  implies  the 
duty  of  submission  on  the  part  of  the  neutral. (a)   J 

The  grounds  of  this  duty,  and  the  injurious  con- 
sequences that  would  flow  from  its  violation,  are 
forcibly  stated  by  Sir  William  Scott.  The  princi- 
ple of  the  law  on  this  subject,  he  asserts,  is  founded 
on  the  soundest  maxims  of  justice  and  humanity. 
Were  neutral  crews  allowed  [to  resort  to  violence, 
to  withdraw  themselves  out  of  the  possession  taken 
by  a  lawful  cruiser,  for  the  purpose  of  a  legal  in- 
quiry, the  whole  business  of  the  detention  of  neu- 
tral ships,  would^become  a  scene  of  mutual  hostili- 
ty and  contention.  Their  crews  would  have  to  be 
guarded  with  all  the  severity  and  strictness  prac- 
tised upon  actual  prisoners  of  war.  A  resort  to  the 
same  measures  of  precaution  and  distrust,  would 
become  inevitable,  and  the  intercourse  of  nations, 
neutral  and  friendly  towards  each  other,  would  be 
embittered,  by  the  frequent  acts  of  hostility,  mutually 
committed  by  their  subjects. (() 

Although  the  duty  of  the  neutral  is  that  of  unre- 
sisting submission,  it  is  not  to  be  inferred,  that  the 
belligerent,  in  his  exercise  of  the  right  of  search, 
is  subject  to  no  restraints.  The  right  is  lawful, 
but  must  be  exercised  in  a  lawful  manner.  The 
search  is  to  be  conducted  with  as  much  regard  to 
the  rights  and  safety  of  the  vessel  detained,  and 
of  the  master  and  crew,  as  is  consistent  with  a 
thorough  examination  into  the  real  character  of  the 
vessel,  and  of  her  cargo  and  voyage.  All  acts,  that 
are  necessary  to  accomplish  this  object,  are  lawful; 
all,  that  transcend  the  limits  of  this  necessity,  nn- 


(a)  Sir  Wm.  Scott's  opinion  in  the  Maria,  (1  Rob.  360-1 .) 
{b)  The  Dispatch,  (3  Rob.  279-80.) 
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lawful,  (a)  It  is,  however,  proper  to  be  observed, 
that  even  when  acts  of  unnecessary,  and  therefore 
unlawful  violence,  are  committed  by  the  belligerent, 
unless  they  menace  his  life,  or  the  lives  of  his 
crew,  the  proper  course  of  the  neutral  master  is  to 
remonstrate  and  submit.  The  wrongs  he  may 
suffer  are  not  to  be  redressed  by  force.  As  the  law 
of  nations  is  now  administered,  he  may  be  certain 
that  a  full  compensation  in  damages  will  be  award- 
ed him ;  and  should  this  compensation  be  denied 
him  by  a  belligerent  court  of  admiralty,  his  personal 
wrongs  would  become  those  of  his  country,  and  it 
is  by  his  own  government  that  their  redress  would 
be  sought  and  enforced.(i) 

§  13.  The  resistance  of  a  neutral  ship  to  the 
lawful  exercise  of  the  right  of  search,  cannot  be 
justified  or  excused,  by  the  instructions  or  orders  of 
the  government  of  the  country  to  which  she  be- 
longs. The  law  of  nations  does  not  permit  the 
sovereign  power  of  a  neutral  state,  to  interpose  its 
authority  for  such  a  purpose,  so  as  to  vary  the  legal 
rights  of  the  belligerent.  Such  an  exercise  of 
authority  is  in  itself  a  plain  departure  from  neutral- 
ity, and,  if  not  revoked,  might  be  treated  by  the- 
belligerent  government,  as  a  measure  of  hostility.  ^ 
Hence,  the  obedience  of  the  neutral  subject  to  the 
unlawful  orders  of  his  government,  so  far  from  jus- 
tifying his  conduct,  will  impress  him  with  the  cha- 


(a)  Ch.  J.  Manhall,  in  the  Anna  Maria,  (2  Wheat.  332.)  The  Dis- 
patch, ut  sup.  The  right  of  search  cannot  be  lawfully  exercised  within 
the  territorial  limits  of  a  neutral  power.  The  attempt,  if  made,  may  be 
resisted.    The  Topaz,  (2  Act  Ap,  Ca.  p.  20.) 

(b)  The  Anna  Maria,  (2  Wheat.  328,)  was  a  case  of  gross  misconduct 
on  the  part  of  an  American  privateer,  and  the  Supreme  Court  of  the 
United  States  gave,  as  damages,  the  entire  value  of  the  injured  vessel 
wad  cargo,  with  interest  and  chargei. 
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racter  of  an  enemy.  Nor  is  it  necessary  in  all 
cases,  that  there  should  be  an  actual  resistance,  by 
force,  on  the  part  of  a  neutral  ship,  in  order  to  con- 
stitute the  offence  that  the  law  of  nations  prohibits, 
and  to  which  its  penalty  applies.  If  a  neutral  ship 
is  sailing  under  the  protection  and  convoy  of  an 
armed  ship  of  her  own  government,  the  comman- 
der of  which  is  positively  instructed  to  prevent,  if 
necessary,  by  force,  the  visitation  and  search  of  any 
of  the  merchant  vessels  under  his  convoy,  the  re- 
sistance of  the  armed  ship,  or  even  a  meditated  re- 
sistance, prevented  only  by  the  superior  force  of 
the  belligerent,  is,  in  contemplation  of  law,  a  resis- 
tance by  each  of  the  merchant  vessels  to  which 
the  protection  of  his  armed  force  is  meant  to  be 
extended  ;  and  nothing  but  the  clearest  proof,  that 
the  purpose  of  resistance  was  wholly  abandoned, 
before  the  search  was  commenced,  will  exempt 
any  of  the  vessels  from  the  penalties  of  the  law. 
Two  sovereigns  may  unquestionably  agree,  by  spe- 
cial covenant,  that  the  presence  of  one  of  their  arm- 
ed ships,  along  with  their  merchant  ships,  shall  be 
mutually  understood  to  imply  that  nothing  is  to  be 
found  in  the  convoy,  inconsistent  with  amity  or 
neutrality,  and  where  they  consent  to  accept  this 
pledge,  its  existence,  as  between  themselves,  can 
never  be  a  subject  of  complaint  to  other  powers  ; 
but  no  sovereign  can  legally  compel  the  acceptance 
of  such  a  security  by  mere  force.  It  may  possibly 
be  true,  that  it  would  be  well  for  the  general  inte- 
rests of  commercial  nations,  if  such  a  security  were 
universally  accepted,  which  is  the  doctrine  that 
some  modern  speculative  writers  have  advanced  or 
insinuated ;  but  to  such  unauthorized  speculations 
a  court  of  admiralty  cannot  listen.  They  derive  no 
VOL.  I.  92  ' 
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couDtenance  from  the  law  and  practice  of  nations, 
but  are,  in  truth,  the  elements  of  a  system  that,  if 
consistent,  has  for  its  real  purpose  an  entire  abo- 
lition of  capture  in  war ;  that  seeks,  in  other  words, 
to  change  the  nature  of  hostility,  as  it  has  hitherto 
existed,  and  to  introduce  a  state  of  things,  yet  un- 
known to  the  world,  that  of  a  military  war,  and  a 
commercial  peace. (a) 

§  14.  Whether  a  neutral  ship,  by  sailing  under 
the  convoy  of  an  armed  shij^  of  the  enemy,  would 
be  deemed  to  forfeit  her  neutrality,  and  incur  the 
penalty  of  a  resistance  to  search  ;  or  whether  some 
act  of  positive  resistance,  on  the  part  of  the  neu- 
tral, would  not  be  necessary,  in  such  a  case,  in  or- 
der to  constitute  the  offence,  is  a  question  that  does 
not  appear  to  have  been  finally  determined.  The 
presence  of  an  armed  force  of  the  enemy,  would, 
doubtless,  stamp  a  primary  character  of  hostility, 
on  all  the  ships  sailing  under  its  protection  ;  and  I 
venture  the  opinion,  that  the  presumption  thus 
arising,  if  not  conclusive,  could  only  be  repelled  by 
the  clearest  evidence  of  an  innocent  intention.  It 
would  be  necessary  to  show  that  the  apparent  con- 
nection between  the  armed  force  of  the  enemy,  and 
the  neutral  ship,  was  purely  casual,  and  that  there 
was  no  design  on  the  part  of  the  neutral,  under  any 
circumstances,  to  avail  himself  of  the  protection  of 
the  armed  force,  in  order  to  defeat  the  rights  of  the 
opposite  belligerent. (&) 

It  has,  however,  been  determined  by  the  Su- 
preme Court  of  the  United  States,  not  only  that 
goods  of  a  neutral   may  be  lawfully  conveyed  in 


(fl)  The  Maria,  (1  Roh,  361.)    The  Elsabe,  (4  Rob,  408.) 

(&)  The  Sampson  Barney,  qnoted  by  counsel  in  the  Maria,  (I  Rob,  346.) 


LECT.  VIII.]     Resistance  to  Search^  Sfc.  79|l 

an  armed  ship  of  the  enemy,  but  that  they  do  not 
forfeit  their  neutral  character  even  by  the  resistance 
of  the  ship  to  belligerent  q^pture,  unless,  where  the 
neutral  owner  prepares,  directs,  or,  by  some  posi- 
tive act,  unites  in  the  resistance.(a)  The  authority, 
however,  of  this  decision,  as  a  just  exposition  of  the 
law  of  nations,  is  greatly  impaired,  by  the  dissent 
of  a  learned  judge,  by  whom  the  principles  and 
doctrines  of  that  law,  are  known  to  have  been  pro- 
foundly studied,-  and  whose  decisions  evince  his 
masterly  knowledge  of  the  entire  system  to  which 
they  belong.  This  eminent  jurist  earnestly  con- 
tended, that  the  principle  of  a  constructive  re- 
sistance, applied,  even  with  greater  force,  to  a 
neutral,  sailing  under  the  protection  of  a  belligerent^ 
than  of  a  neutral  convoy,  since  it  is  manifest,  that 
the  belligerent  will,  at  all  events,  resist  a  search, 
and  it  is  just  as  manifest,  that  it  is  with  an  intept 
to  evade  a  search  and  its  consequences,  that  the 
neutral  seeks  belligerent  protection.  The  act, 
therefore,  of  sailing  under  such  a  convoy,  is  in  its 
nature  inconsistent  with  neutrality.  It  is  a  pre- 
meditated attempt  to  oppose,  if  practicable,  the 
right  of  search,  and  to  this  preliminary  act  the  full 
effect  of  actual  resistance  may  be  justly  and  legally 
imputed.  It  is  evident,  that  these  observations  of 
the  learned  judge,  if  just  in  themselves,  were  irre- 
sistible in  their  application  to  the  case  under  consi- 
deration. If  the  act  of  sailing  under  belligerent 
convoy  is  sufficient  evidence  of  the  intention  of  the 
neutral,  to  evade,  by  a  forcible  resistance,  the  right 
of  search,  the  evidence,  that  such  was  his  inten- 
tion, that  results  from  the  actual  conveyance  of  his 


'    (a)  The  Nereide,  (9  Cranch,  388.)    Opinion  of  Mr.  J.  Stoiy,  (p.  440-1.) 
Vide  Note  11. 
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goodn  in  an  armed  ship  of  the  enemy,  is  still  more 
coDclnsiTe.  The  same  inference,  however,  cannot 
be  joatlj  drawn  when  the  goods  of  a  neotrai  are 
conveyed  in  a  merchant  ship  of  the  enemy,  which, 
we  have  already  seen,  is  perfectly  lawfal.  Soch  a 
conveyance  affords  no  evidence  of  the  intention  of 
the  neotrai  to  evade  the  right  of  search  by  the  op- 
posite belligerent,  since  it  is  wholly  improbable,  that, 
by  an  unarmed  vessel,  any  resistance  to  an  armed 
force  will  be  attempted.  Even  the  actoal  resistance 
in  SQcb  a  case  of  the  enemy  ship  to  a  belligerent 
seizure,  it  is  highly  probable,  would  not  be  held  to 
impress  a  hostile  character  on  the  goods  of  the 
neotrai  owner.  This  opinion  is  certainly  supported, 
by  the  observations  of  Sir  William  Scott,  in  a  case, 
where  a  rescue  was  attempted  after  capture  by  an 
enemy  master,  although  the  actual  decision  of  the 
court  was  placed  on  different  grounds.(a) 

§  15.  To  constitute  a  criminal  resistance  to  a 
belligerent  search,  the  knowledge  of  the  neutral 
master  of  the  existence  of  war,  and  of  the  national 
and  lawful  character  of  the  belligerent  cruiser, 
claiming  the  right  of  search,  are  necessary  to  be 
proved.  In  other  words,  there  must  be  an  inten- 
tional violation  of  neutral  duty,  and  this  intention 
cannot  exist,  unless  the  character  and  rights  of  the 
belligerent  are  known.  The  neutral  master  would, 
indeed,  never  be  allowed  to  plead  his  ignorance  of 
the  law  ;  but  his  involuntary  ignorance  of  the  facts, 
on  which  the  legal  existence  of  the  right  of  search 
depends,  must,  in  all  cases,  be  a  valid  defence.  It 
also  seems  to  be  necessary,  that  there  should  be 


(a)  The  Catharine  Elizabeth,  (6  Rob.  232.)  This  case  was  relied  on 
in  the  Nereide  in  support  of  the  judgment  of  the  court ;  but  is  clearly 
shown  by  Mr.  J.  Story  not  to  have  been  applicable  as  an  authority.  (9 
Cranchf  461.) 
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some  act  of  positive  resistance,  after  the  belligerent, 
with  a  view  to  the  prosecution  of  the  search,  has 
assumed  the  possession  of  the  neutral  ship,  and  that 
a  mere  attempt  to  escape,  in  order  to  prevent  an 
actual  possession,  would  not  be  held  to  draw  after  it 
the  penal  consequence  of  a  condemnation,  (a)  After 
a  capture,  the  neutral  master  is  not  bound  to  navi- 
gate the  ship  for  the  benefit  of  the  captors,  and  his 
refusal  to  do  so,  cannot  be  treated,  as  an  act  of  re- 
sistance, or  an  attempt  of  rescue. (i) 

§  16.  The  nature  and  extent  of  the  penalty  that 
properly  follows  a  contravention,  by  a  resistance,  of 
the  right  of  search,  seems  to  be  as  free  from  doubt, 
as  the  existence  of  the  right  itself.  It  is  the*  con- 
fiscation of  all  the  property  that  is  attempted  to  be 
withheld  from  a  lawful  examination,  or  that,  if  cap- 
tured, is  attempted  to  be  rescued.  The  criminal 
act  of  the  neutral  master  involves  all  the  property 
entrusted  to  his  charge  ;  not  merely  that  of  his 
owners,  but  of  the  shippers,  although  between  them 
and  himself  no  relation  of  principal  and  agent  can  be 
said  to  exist.  This  severity,  we  have  seen,  is  not 
applied  to  the  transportation  of  contraband,  nor,  in 
all  cases,  to  the  violation  of  a  blockade  ;  but  it  is 
fully  justified,  by  the  greater  criminality  and  more 
dangerous  tendency  of  the  acts,  the  commission  of 
which  it  seeks  to  prevent.  A  forcible  resistance  to 
a  lawful  search,  is  a  distinct  and  substantive  cause 
of  condemnation.  It  does  not  merely  aggravate 
the  penalty  to  which  the  ship  or  the  goods,  or  a 
portion  of  them,  might  otherwise  be  liable.  The 
goods  may  be  wholly  innocent,  in  their  nature,  and 
from  their  destination  ;  and  their  true  character,  and 


(a)  The  St  Joan  Baptista,  (6  Rob.  83.) 
(i)^rhe  Pennsylvania,  (1  Act.  38.) 


984  Illegal  Insurances.       [uscx.  ¥iii. 

that  of  the  ship,  as  neutral,  may  be  undoubted,  but 
the  unlawful  resistance,  from  the  time  it  is  at- 
tempted, stamps  on  them  all  an  illegal  character, 
and  involves  them  all  in  its  fatal  penalty.(a) 

§  17.  As  the  object  of  a  belligerent  search  is,  to 
to  ascertain  the  true  character  of  the  vessel  and  car- 
go, and  their  liability  to  or  exemption  from  cap- 
ture, it  draws  after  it,  as  a  necessary  consequence, 
a  right  to  the  production  and  examination  of  all 
the  papers  and  documents  on  board,  that  are  con- 
nected with,  or  may  disclose  the  facts,  that  the  bel- 
ligerent has  an  interest  in  knowing.  Hence,  the 
neutral  master,  or  other  agent  to  whom  such  pa- 
pers may  be  entrusted,  is  bound  to  deliver  them 
over,  on  request,  and  his  concealment  or  destruction 
of  any  portion  of  them,  is  a  violation  of  neutral  du- 
ty, that  may  be  attended  with  consequences  highly 
penal.  The  act>  however,  although  intended  to 
-frnstrate,  by  evasion,  the  right  of  search,  is,  by  no 
.means,  deemed  so  criminal  in  its  nature,  as  a  for- 
cible resistance.     It  is  true,  that  in  the  general 


(a)  All  the  cases  previously  cited,  and  The  Topaz,  (2  Act.  20,)  and  The 
Franklin,  {lb,  106.)  On  the  subject  of  resistance  to  search,  and  its  penalty, 
the  following  authorities  may  be  consulted:  Grotius,  L.  3,  c.  1,  j5; 
Vattel,  L.  3,  ch.  7,  {  U2  ;  Bynkenshoek,  Q.  J.  P.,  L.  1,  c.  1 4  ;  2  VVlieaton^s 
Inter.  Law,  p.  248 ;  Law  of  Nations,  p.  145 — 152  ;  1  Kent's  Comment. 
(6th  ed.)  p.  163.  On  the  subject  of  the  visitation  of  vessels  in  time  of 
peace,  for  the  sole  purpose  of  ascertaining  their  national  character,  a 
right  recently  claimed  by  the  government  of  Great  Britain,  and  which 
seems  to  be  denied  by  that  of  the  United  States,  I  refer  the  reader  to  a 
note  of  Chancellor  Kent,  in  the  last  edition  of  his  Commentaries,  (1 
KenCs  Com.y  6th  ed.,  p.  153,  note,)  in  the  conclusions  of  which  I  entirely 
concur ;  namely,  that  the  inter\'isitation  of  ships  at  sea,  in  time  of  peace,  is  a 
branch  of  the  law  of  self  defence ;  that,  in  point  of  fact,  it  is  practised  by  the 
public  vessels  of  all  nations,  including  those  of  the  United  States ;  that 
it  is  wholly  distinct  from  the  right  of  search,  has  been  distinctly  recog- 
nized by  the  Supreme  Court  of  the  United  States,  (The  Marianna  Flora, 
11  Wheat.  43,)  and  is  well  warranted  by  the  prineij^s  of  public  law 
tnd  the  vaages  of  nations.  # 
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maritime  law  of  Europe,  this  distinction  can  scarce- 
ly be  said  to  exist.     In  other  countries,  the  con- 
cealment or  spoliation  of  papers — a  term  equivalent 
to  their  destruction — founds  an  absolute  presump- 
tion that  the  act  was  committed  for  the  purpose  of 
fraudulently  suppressing  evidence,  that,  if  produced, 
would  have  justified  a  condemnation ;  and  this  pre- 
sumption, which  the  party  is  never  allowed  to  re- 
pel, leads  to  the  same  result,  as  the  actual  pro- 
duction of  the  proof,  that  it  supposes  to  be  with- 
held ;  but  the  lenity  of  the  English  code,  which  is 
followed   in  the   United  States,  has  not   adopted 
this  rule  in  its  full  rigor.     In  England,  and  in  the 
United  States,  the  concealment,  or  even  the  spo- 
liation of  papers,  is  not  alone  a  sufficient  ground  for 
condemnation  in  a  court  of  prize.     It  is  always  a 
circumstance  of  great  suspicion,  and,  as  such,  it  jus- 
tifies a  detention  and  capture,  and  where  the  sus- 
picions, which  it  creates,  are  not  removed,  they  may 
lead  to  a  confiscation ;  still  the  circumstance  is  open 
to  explanation.     There  may  have  been  no  fraudu- 
lent intent.     The  act  may  have  arisen  from  acci- 
dent, necessity,  or  superior  force;  and  where  the  ex- 
planation given,  is  satisfactory  to  the  court,  the 
party  is  aot  deprived  of  any  right,  to  which  he 
would  otherwise  have  been  entitled ;  but  where  the 
concealment,  or  spoliation,  is  unexplained,  or  the 
explanation  given  is  rejected,  as  insufficient  or  fu- 
tile, the  act  is  always  regarded,  as  an  evidence  of 
bad  faith,  and  where  this  appears,  it  is  a  universal 
rule,  that  the  conduct  of  the  party  is  liable  to  the 
worst  construction.     It  is  a  fair  presumption,  that 
the  papers  related  to  the  ship  or  cargo,  and  that 
they  contained  facts  that  it  was  of  material  conse- 
quence to  some  interests,  should  be  withheld  firoiti 
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the  knowledge  of  the  captors.  Hence,  if  the  re- 
maining papers  and  documents  are  not  sufficient  of 
themselves  to  remove  all  doubt  and  obscurity 
from  the  cause,  the  party  is  denied  the  benefit  of 
further  proof,  and  a  condemnation  then  ensues  from 
defects  in  the  evidence,  which  he  is  not  permitted  to 
supply.  Thus  the  concealment  or  spoliation,  al- 
though not  immediately,  yet  indirectly,  is  the  cause 
of  confiscation.(a)  The  extent  of  the  penalty  that 
this  misconduct  of  the  master,  or  other  agent,  may 
induce,  is  not,  from  the  decisions,  easy  to  be  deter- 
mined, by  any  general  rule.  It  must,  probably,  de- 
pend on  the  conclusions  that  the  court  may  adopt, 
as  to  the  motives  and  object  of  the  unlawful  act, 
and  the  nature  of  the  interests  meant  to  be  bene- 
fitted. Where  the  spoliation  is  entire,  so  that  no 
papers  are  left  to  show  the  title,  character,  or  des- 
tination of  the  property,  the  inevitable  consequence 
seems  to  be,  a  general  condemnation ;  but  where 
the  act  is  partial  in  its  operation,  there  seems  to  be 
no  valid  reason  why  innocent  goods,  if,  from  the 
papers  that  remain,  the  neutral  title  is  clear,  and 
free  from  suspicion,  should  not  be  restored,  unless, 
they  are  the  property  of  the  person  committing  the 
unlawful  act,  or  of  his  principal.     In  a  leading  case, 


(a)  The  Two  Brothers,  (1  Rob.  131.)  The  Rising  Sun,  (2  Rob,  104.) 
The  Polly,  (2  Rob,  362.)  Livingston  v.  Maryland  Ins.  Co.  (7  Cranchy 
644-46.)  The  Pizarro,  (2  Wheat,  241.)  The  Hunter,  (1  Dod.  480.) 
It  is  the  practice  of  the  prize  courts  to  confine  the  first  hearing  of  the 
cause  to  the  papers  found  on  hoard  the  ship,  and  the  preparatory  examina- 
tions ;  that  is,  the  affidavits  of  the  master  and  crew.  If  these  papers  and 
examinations  acquit  or  condemn,  there  is,  in  general,  an  end  to  the  cause. 
If  they  present  a  case  of  doubt  or  difficulty,  further  proof  is  admissible, 
and,  in  cases  free  from  the  imputation  or  suspicion  of  fraud,  is  universally 
allowed.  Mr.  J.  Story,  in  the  Ann  Green,  (1  Gallis,  281.)  Vide,  also, 
the  Sarah,  (3  Rob.  330;)  The  Romeo,  (6  Rob.  361 ;)  The  Vriendschap, 
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Sir  William  Scott  appears  to  have  gone  still  fur- 
ther. The  master,  who,  in  this  case,  was  guilty  of 
the  spoliation,  was  himself  the  claimant  of  a  large 
portion  of  the  cargo,  and  all  the  property  that  he 
claimed,  as  a  necessary  consequence  of  his  miscon- 
duct, was  condemned  ;  but  the  learned  judge 
deemed  that  it  would  be  too  severe  to  hold  that 
his  owners,  in  respect  to  their  separate  property, 
were  concluded  by  the  illegal  act  of  their  agent ; 
and  although  the  evidence  of  their  property,  as  the 
case  then  stood,  was  not  sufficient,  he  allowed  them 
the  benefit  of  further  proof,  and  clearly  intimated, 
that  if  the  proof  should  be  satisfactory,  that  portion 
of  the  cargo  would  be  restored.  So  far,  however, 
as  the  freight  was  concerned,  he  held,  that  the 
owners  of  the  ship  were  legally  bound,  by  the  mis- 
conduct of  the  master,  and  that  its  forfeiture  was  a 
necessary  part  of  his  sentence.(a)  It  is,  however, 
necessary  to  be  observed,  that  it  was,  in  this  case, 
a  most  material  circumstance,  that  the  master  was 
himself  the  claimant,  and  in  his  own  right,  of  that 
part  of  the  cargo  which  was  condemned.  Hence, 
it  was  a  reasonable  presumption,  that  the  papers, 
which  he  destroyed,  related  exclusively  to  the  goods 
that  he  sought  to  protect.  In  a  subsequent  case, 
in  which  the  confiscation  of  a  very  valuable  cargo 
was,  in  effect,  the  result  of  the  misconduct  of  the 
master.  Sir  William  Scott  clearly  adverted  to  this 
distinction,  in  the  observation,  that  the  spoliation  of 
papers  is  not  always  damnatory,  particularly,  where 
the  act  was  committed  by  a  person  who  had  inter- 
ests of  his  own  that  might  be  benefitted. (i) 


(a)  Tlie  Risinf^  Sun,  (2  ISofr.  108.) 
(6)  The  Hunter,  (1  Dod,  480.) 
VOL.  I.  93 
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§  18.  The  use  of  false  papers,  although  in  all 
cases  morally  wrong,  is  not  in  all  cases  a  subject 
of  legal  animadversion  in  a  court  of  prize.  Such 
a  court  has  no  right  to  consider  the  use  of  the 
papers  as  criminal,  where  the  sole  object  is  to  evade 
the  municipal  regulations  of  a  foreign  country,  or  to 
avoid  a  capture  by  the  opposite  belligerent.  The 
falsity  is  only  noxious  where  it  certainly  appears, 
or  is  reasonably  presumed,  that  the  papers  were 
framed  with  an  express  view  to  deceive  the  belli- 
gerent, by  whom  the  capture  is  made,  so  that,  if 
admitted  as  genuine,  they  would  operate  as  a  fraud 
on  the  rights  of  the  captors.  It  is  not  sufficient, 
that  the  papers  disclose  the  most  disgusting  pre- 
parations of  fraud,  in  relation  to  a  different  voyage 
or  transaction.  The  fraud  must  certainly,  or  pro- 
bably, relate  to  the  voyage  or  transaction,  which 
is  the  immediate  subject  of  investigation.  The 
court  will  not  go  the  length  of  holding  that  persons 
detected  in  the  meditation  of  fraud,  in  a  different 
transaction,  are  totally  incapacitated  from  obtain- 
ing any  credit  in  regard  to  that  which  is  imme- 
diate, or,  that  such  a  discovery  is  sufficient  to 
blast,  or,  in  the  strong  language  of  Sir  William 
Scott,  to  blow  up,  every  case  in  which  they  are 
concerned,  (a) 

In  cases,  in  which  the  illegal  purpose  is  not 
evident,  but  the  intention  of  the  parties,  in  the  use 
of  the  papers,  and  the  real  charaacter  of  the  trans- 
action, are  left  in  obscurity  and  doubt,  the  falsity  of 
the  papers  has  the  same  effect  as  a  spoliation.  It 
excludes   further    proof,  and  proves  indirectly   a 


(fl)  The  EUza  and  Katy,  (6  Rob.  192.) 
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cause  of  forfeiture. (a)  But  where  the  illegality 
that  is  meant  to  be  covered  is  manifest,  and  the 
intention  of  the  parties  to  shield  a  portion  of  the 
property  from  capture  and  confiscation  is  undeni- 
able,  the  immediate  effect  of  the  fraud  is  to  extend 
and  aggravate  the  penalty  that  would  otherwise  be 
inflicted,  and,  in  these  cases,  it  maybe  justly  consi- 
dered as  a  direct  cause  of  condemnation.  Thus, 
where  false  papers  are  used  to  conceal  the  nature 
or  destination  of  articles  contraband  of  war,  the 
usual  penalty  of  the  loss  of  freight  is  extended  to 
the  condemnation  of  the  ship  and  of  the  property  of 
its  owners,  and,  in  some  cases,  as  we  have  seen, 
embraces  the  proceeds  of  the  contraband  cargo  on 
a  return  voyage. (A)  So  the  usual  penalty  is  ex- 
tended to  the  condemnation  of  the  ship,  where  her 
employment  in  the  coasting  trade  of  the  enemy  is 
sought  to  be  concealed  by  a  false  destination.(c) 
Thus,  also,  where  a  neutral  merchant  or  agent  en- 
deavors, by  false  papers,  to  cover  the  property  of 
an  enemy  as  his  own,  the  fraud  is  punished  by  the 
confiscation  of  all  his  property  on  board,  although, 
from  its  nature  and  destination,  he  would  other- 
wise be  entitled  to  its  restitution.  If  a  neutral  will 
undertake  to  weave  a  web  of  fraud  of  this  sort,  a 
court  of  prize  will  not  take  the  trouble  of  disentan- 
gling and  separating  its  threads,  in  order  to  distin- 
guish, for  his  benefit,  the  sound  from  the  unsound. 


(a)  The  Juffrow  Anna,  (1  Rob,  124.)  The  Vrouw  Hermina,  (I  Rob. 
163.)     The  Calypso,  (2  Rob,  164.)     The  Carolina,  (3  Rob.  16.) 

(b)  The  Rosalie  and  Betty,  (2  Rob,  343.)  The  Nancy,  (3  Rob,  122.) 
The  Jonge  Tobias,  (I  Rob,  329.)     Supra,  (Lee.  VU.  }  8,  p.  627.) 

(c)  The  Calypso,  (2  Rob,  154.)  The  Convenientia,  (4  Rob.  201.)  The 
Johanna  Tholen,  (6  Rob,  72.)  The  Mars,  (6  Rob.  79.)  The  Phcenk, 
(3  Rob,  186.) 


740  Illegal  Insurances.  [lect.  viii. 

He  is  not  permitted  to  say,  "  True,  I  have  endeavor- 
ed to  protect  the  whole,  but  this  part  is  really  my 
property  ;  take  the  rest,  and  restore  that  which  be- 
longs to  me."  If  he  will  engage  in  fraudulent  trans- 
actions with  other  persons,  they  must  all  stand  or 
fall  together.  The  regular  penalty  of  the  proceed- 
ing is  the  confiscation  of  all  that  he  claims. (a) 

The  penalty  for  the  use  of  false  papers,  is,  doubt- 
less, limited  to  the  property  of  those  who  are  par- 
ties, or  privy  to  the  fraud,  or  of  those  who,  as  prin- 
cipals, are  responsible  for  the  misconduct  of  their 
agents.  Where  the  true  destination  of  the  ship  to 
a  particular  port,  or  in  a  prohibited  trade,  is  sought 
to  be  concealed,  if  the  papers  relative  to  the  goods, 
as  well  as  those  of  the  ship,  exhibit  the  falsity,  the 
inevitable  consequence  must  be  the  condemnation 
of  ship  and  cargo  ;  for,  in  such  a  case,  the  own- 
ers of  the  goods,  or  their  agents,  are  original  par- 
ties to  the  fraud  ;  but  should  the  papers  of  a  parti- 
cular shipment  disclose  the  truth,  the  goods  that 
it  embraced,  if  otherwise  innocent,  would,  doubt- 
less, be  restored.  Where  the  fraud  relates  to  the 
quality  or  ownership  of  a  particular  portion  of  the 
cargo,  its  penal  consequences  are  always  limited. 
As  the  fraud  of  the  master  or  owners  of  the  ship, 
would  not  affect  the  interests  of  innocent  shippers, 
so  the  ship  is  not  affected  where,  without  the  know- 
ledge or  privity  of  its  owners  or  master,  fraudulent 
papers  are  put  on  board  by  the  owners  of  the  car- 


(a)  The  Eenrom,  (2  Rob.  9.)  The  Calypso,  (2  Rob.  164.)  The 
Graaff  Bemstorf,  (3  Rob.  109.)     The  Zulema,  (1  Act.  14.) 

(b)  Sir  Wm.  Scott,  in  the  Calypso,  (2  Rob.  168.)  The  rules  of  the 
English  admiralty  on  the  subject  of  false  papers  are  more  or  less  recog- 
nized in  the  following  American  decisions.    The  Ann  Green,  (I  GaUis, 
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It  has  already  been  intimated,  that  the  use  of 
false  papers  by  a  neutral,  in  order  to  evade  the 
rights  of  capture,  is,  in  all  cases,  morally  wrong, 
and,  although  the  position  will  be  startling  to  many, 
it  is  a  truth  that  ought  not  to  be  suppressed.  It  is 
by  false  swearing  that  false  papers  are  usually  ob- 
tained, and  in  all  cases,  when  there  is  a  judicial  in- 
vestigation, unless  the  falsity  is  confessed,  it  is  by 
false  swearing  that  the  fraud,  they  are  meant  to  co- 
ver, must  be  consummated.  Even  where  there  is 
no  intermixture  of  perjury,  but  the  papers  are 
merely  fabricated,  they  are  the  deliberate  assertion 
of  a  falsehood,  the  sacrifice  of  truth  to  the  cupidity 
of  an  illicit  gain ;  and  whether  such  a  proceeding 
can  be  reconciled  to  the  dictates  of  morality  or  re- 
ligion, is  a  question  to  be  determined  by  the  con- 
sciences of  those  who  may  be  tempted  to  engage 
in  it.  Those  who  are  sincerely  desirous  to  listen 
to  and  obey  the  voice  of  the  internal  monitor,  will 
not  hesitate  or  equivocate  in  their  reply. 

Emerigon  furnishes  a  striking  proof  of  the  lax 
notions  of  morality  on  this  subject,  that  seem,  at 
one  period,  to  have  prevailed  in  France.  He  states, 
that  he  had  heard  frequent  complaints  from  French 
insurers,  of  the  conduct  of  the  masters  of  neutral 
vessels,  who  had  undertaken  to  cover  from  the  ene- 
my the  goods  of  French  merchants,  yet,  when  ex- 
amined in  the  admiralty  courts  of  the  opposite  bel- 
ligerent, had  failed  to  confirm,  by  their  oaths,  the 
genuineness  of  the   false  papers  that  were  used 


276.)  The  Sally,  (lb,  401.)  The  Alexander,  (lb.  636.)  The  Betsey, 
(2  Gallis,  384.)  The  Fortuna,  (3  Wheat.  246.)  The  St.  Nicholas,  (1 
Wheat.  417.)  Blaze  v.  N.  Y.  Ins.  Co.,  (1  CaineSy  666.)  Phosnix  Ins.  Co. 
V.  Pratt,  (2  Binney,  308.) 
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to  disguise  the  property,  and  had  thus,  by  their  un- 
fair and  unnecessary  scruples,  occasioned  its  con- 
demnation. The  learned  jurist  proceeds  gravely 
to  inquire,  whether  the  complaint  of  the  insurers 
was  well  founded,  or  the  conduct  of  the  neutral 
masters  to  be  excused  or  justified.  Upon  this 
strange  question  of  moral  casuistry,  he  quotes  the 
opinions  of  some  of  the  most  eminent  writers  on 
public  law — of  Grotius,  Puffendorf,  Wolfius,  and 
Vattel — and  he  arrives  at  the  conclusion,  that,  ac- 
cording to  their  doctrine,  a  false  declaration  by  the 
neutral  master  is  quite  allowable,  but  that  it  would  be 
going  too  far  to  say,  that  it  is  his  duty  to  sustain 
the  false  declaration,  by  a  false  oath,  in  order  to 
save  from  confiscation,  the  property  he  had  under- 
taken to  protect.  It  is  but  justice  to  Emerigon,  to 
add,  that  this  distinction,  whilst  it  rejects  per- 
jury, justifies  falsehood — a  distinction,  that  even 
Grotius  had  sanctioned — he  repudiates  and  con- 
demns, as  unsound  and  immoral ;  and  he  sustains 
his  opinion  by  a  quotation  from  Cicero,  of  one  of 
the  noblest  passages  of  ancient  eloquence — a  pas- 
sage, the  sentiments  of  which,  with  the  alteration 
of  a  few  words,  the  most  enlightened  Christian 
moralist  would  not  hesitate  to  adopt.(a) 

§  19.  It  is  not  to  be  doubted  that  the  insurers 


(a)  1  Emerigon,  ch.  12,  (  20,  p.  461,  462.  The  classical  scholar  will 
thank  me  for  transcribing  the  passage  to  which  Emerigon  refers. 

"  At  quid  interest  perjurum  et  mendacem  ?  Qui  mtntiri  solet,  pejerare 
consuecit.  Nam,  qui  semel  d  veritate  deflexity  hie  non  majore  religione  ad 
perjurium,  qudm  ad  mendacium  perduci  consuevU.  Quis  enim  deprecatione 
Deorum,  rum  amscienluz  fide  cammovelur?  Propiered  qua  pcena  ab 
Diis  immortalibus  peijuro,  hac  eadem  mendaci  constituta  est.  Non 
enim  ex  pacticne  verborumy  quUms  jusjurandum  comprehenditurj  sed  ex 
perfidiA  et  malitiAy  per  qudm  insidioi  tenduniur  alicui,  Dii  immortalet 
kmnnibus  irasci  et  succensere  consueveruni,*^     Orotic  pro  Roscio,  c.  16. 
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on  a  ship  or  cargo,  that  has  been  condemned  for 
a  forcible  resistance  to  search,  are  wholly  dis- 
charged from  the  loss ;  but  what  is  the  efiect,  on 
the  subsequent  risks  of  the  policy,  where  the  re- 
sistance has  been  successful,  or  the  rescue  has 
been  effected,  is  a  question  that  I  do  not  find  to 
have  been  actually  determined  ;  yet,  its  solution, 
on  principle,  does  not  seem  to  be  difficult.  As  the 
unlawful  act  in  each  of  these  cases  is  a  sufficient 
and  substantive  cause  of  condemnation,  I  adopt 
the  opinion,  that  the  delictum^  and  the  consequent 
liability  of  the  ship  and  cargo  to  capture  and  con- 
fiscation, would  be  held  to  continue,  until  the  final 
completion  of  the  voyage,  in  which  they  were  then 
engaged.  Hence,  the  insurers,  from  the  time,  that 
the  ship  and  cargo  permanently  lost  their  neutral 
character,  would  be  exonerated  from  all  the  risks 
of  the  policy.  The  criminal  violation  of  neutral 
duty  would  vacate  the  entire  contract,  so  long  as 
the  penalty  for  such  violation,  could  be  held  to 
attach. 

To  the  concealment  and  to  the  spoliation  of  pa- 
pers, a  different  rule  seems  to  be  applicable.  Where 
a  condemnation  ensues,  the  insurers  are  certainly 
discharged ;  but  I  can  perceive  no  reasons  for 
supposing  that  a  concealment,  or  even  a  spoliation 
of  papers,  where  the  ship  had  been  released  and 
suffered  to  pursue  her  voyage,  would  be  held  to 
vacate  or  impair  the  policy,  so  as  to  exempt  the  in- 
surers from  all,  or  any,  of  its  subsequent  risks.  The 
unlawful  act,  in  this  case,  is  not  a  distinct  and  se- 
parate ground  of  condemnation  ;  the  neutral  ship 
would  not,  on  that  ground  alone,  be  liable  to  cap- 
ture, during  her  subsequent  voyage.  Hence,  as 
the  risks  of  the  insurers  are  not  permanently  in- 
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creased  or  varied ,  it  seems  a  necessary  conse- 
quence,  that  the  obligation  of  their  contract  is  un- 
impaired. There  is,  however,  a  possible  distinction, 
between  the  concealment,  and  the  spoliation  of 
papers.  The  concealment,  if  the  papers,  sup- 
pressed in  the  first  instance,  are  subsequently  pro- 
duced on  a  second  visitation,  can  never  operate  to 
the  prejudice  of  the  neutral ;  but  a  spoliation,  com- 
mitted at  any  period  of  the  voyage,  should  the  ship 
be  subsequently  visited  and  captured,  may  lead  to  a 
condemnation.  Still,  as  the  condemnation,  in  such 
a  case,  unless  the  spoliation  is  entire,  is  only  a  possi- 
ble, not  a  necessary  result  of  the  unlawful  act,  I  appre- 
hend, that  the  mere  possibility  would  not  be  held  to 
discharge  the  insurers  from  the  general  risks  of  the 
policy. 

Where  the  falsity  of  the  papers  has  only  the  same 
effect  as  a  concealment,  or  spoliation,  the  same  rules 
must  be  applied  in  judging  of  the  liability  of  the 
insurers.  But  where  the  use  of  such  papers  would 
lead,  directly  and  certainly,  should  the  fraud  be  de- 
tected, to  the  confiscation  of  the  property  insured, 
the  case  is  widely  different.  In  these  cases,  it  is  a 
probable,  if  not  a  necessary  consequence,  that  the 
contract  of  insurance  is  void  in  its  origin.  Where 
the  false  papers  relate  to  the  goods,  and  are  put  on 
board  when  they  are  shipped,  as  the  fraud  exists, 
when  the  policy  is  meant  to  attach,  it  must  vitiate  the 
contract  from  that  time,  and  the  result  must  be  the 
same  as  to  the  ship,  where  the  false  papers  that  are 
to  disguise  the  character  or  nature  of  her  voyage, 
are  put  on  board  at  the  inception  of  the  voyage  in- 
sured. Where  a  policy  embraces  several  and  dis- 
tinct voyages,  the  effect  of  fraudulent  papers  would, 
doubtless,  be  limited  to  the  particular  voyage,  to 
which  alone  they  were  intended  to  apply. 


LECT.  VIII.]     Resistance  to  Search,  8fc.  745 

An  anomalous  decision  of  the  Court  of  King's 
Bench  is  reported  by  Mr.  Park,  in  which  it  was 
held,  that  the  underwriters  on  a  neutral  ship  were 
not  discharged,  even  by  her  actual  condemnation, 
for  a  resistance  to  belligerent  search  ;  and  the 
grounds  of  the  decision  were,  that  by  the  law  of 
nations,  a  neutral  is  not  bound,  in  any  case,  to  sub- 
mit to  a  search,  the  act  not  being  the  exercise  of  a 
lawful  right,  but  merely  of  a  superior  force,  which  a 
party,  who  has  the  ability,  is  always  justified  in  re- 
sisting. It  is  unnecessary  to  make  any  comments 
on  this  decision.  That  it  was  founded  on  an  en- 
tire misconception  of  the  law,  is  admitted  by  all  the 
elementary  writers ;  and,  in  a  subsequent  decision 
of  the  same  court,  although  not  in  terms  abandoned, 
it  was,  in  effect,  disregarded  and  overruled. (a) 

§  20.  The  subject  of  maritime  capture,  that  is 
now  concluded,  has  extended  much  beyond  the 
limits  that  it  was  my  first  intention  to  observe  ;  yet, 
on  reflection,  I  am  persuaded,  that  it  will  not  be 
found  to  occupy  a  relative  space,  disproportioned 
to  its  actual  utility.  In  time  of  war,  a  knowledge 
of  the  extraordinary  and  peculiar  risks  that  the  war 
creates,  is  of  paramount  importance  to  the  mer- 
chant, and  to  the  insurer,  not  only  in  every  belli- 
gerent, but  in  every  neutral  country ;  and  in  the 
existing  treatises  on  marine  insurance,  this  neces- 
sary information  will  be  sought  in  vain.  We 
should  err  greatly  in  supposing,  that  its  value  con- 
sists merely  in  enabling  us  to  judge  of  the  validity 


(a)  Saloucci  v.  Johnson,  {Park  on  Ins.  6th  ed.  pp.  105  and  498; 
Marsh,  pp.  435  and  436.)  It  is  proper  to  state,  that  the  decision  waa 
pronounced  hy  three  of  the  judges,  in  the  absence  of  Lord  Mansfield. 
Contra,  Garrels  v.  Kensington,  (8  T,  R.  230,  and  supra.)  Wheaton  on 
Cap.,  95,  96,  and  97. 

VOL.  I.  M 
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of  insurances,  made  in  a  belligerent  country.     The 
multiplied  risks  to  which  a  war  exposes  the  pro- 
perty of  neutrals,  form  the  most  extensive  and  diffi- 
cult branch  of  the  subject,  and  it  is  to  the  neutral 
merchant  and  the  neutral  insurer  that  the  know- 
ledge of  these  is  most  essential.     To  the  merchant, 
that  he  may  not  involve  his  property  in  perils  that 
he  might  otherwise  avoid,  or  may  frame  his  con- 
tract, so  as  to  cover  the  risks  that  he  may  choose  to 
encounter.     To  the  insurer,  that  he  may  not  as- 
sume risks,  wholly  disproportioned  to  the  premium 
that  he  receives,  or  satisfy  losses  that  the  terms  of 
his  contract,  properly  understood,  do  not  embrace. 
Hence,  the  inquiries  we  have  concluded,   as  will 
hereafter  be  more  distinctly  seen,  have  an  intimate 
connection  with  many  subjects  that  remain  to  be 
treated,   particularly  concealment,  representation, 
and  warranty ;  and  the  information  that  has  now 
been  given,  will  relieve  us  from  the  necessity  of  re- 
curring, except  by  a  general  reference,  to  most  of 
the  topics  that  it  embraces. 

It  would  be  unjust  to  close  this  discussion,  with- 
out a  tribute  of  gratitude  and  praise  to  the  illus- 
trious judge,  from  whose  decisions,  the  law  that  I 
have  attempted  to  methodize  and  explain,  has  been 
chiefly  extracted.  In  the  same  sense  in  which 
Lord  Mansfield  is  usually  termed  the  father  of  com- 
mercial law  in  England,  Sir  William  Scott  may  be 
justly  regarded  as  the  founder  of  the  law  of  mari- 
time capture.  Its  principles,  it  is  true,  had  been 
stated  by  the  great  writers  on  public  law — Grotius, 
Puffendorf,  Vattel,  and  Bynkershoek — but  they 
were  stated  in  terms  so  loose  and  general,  as  ren- 
dered them  too  liable  to  be  differently  understood 
and  applied,  by  different  nations.     It  is,  by  a  series 
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of  judicial  decisions,  in  the  prize  courts  of  England 
and  of  the  United  States,  and  principally  by  those  of 
Sir  William  Scott,  that  these  principles  have  been 
rendered  clear,  definite,  and  stable  ;  by  their  ex- 
tended application,  in  practice,  have  been  rescued 
from  the  domain  of  theory,  and  by  successive  eluci- 
dations and  varied  illustration,  have  been  expanded 
and  wrought  into  a  consistent,  harmonious,  and 
luminous  system.  The  opinions  of  Sir  William 
Scott,  the  chief  architect  of  this  noble  structure,  are 
those,  not  merely  of  a  jurist,  but  of  a  scholar,  phi- 
losopher, and  statesman ;  and  they  are  as  much 
distinguished,  by  the  beauties  of  their  composition, 
as  by  their  sagacity,  and  learning,  and  comprehen- 
sive views.  The  style,  although  occasionally  dif- 
fuse, is  pure  and  vigorous,  fertile  in  appropriate 
imagery,  and  rich  in  classical  allusion.  It  is  not, 
indeed,  marked  by  that  simple  gravity,  that  we  ex- 
pect to  find  in  the  decisions  of  the  courts  of  com- 
mon law,  but  it  is  admirably  suited  to  the  discursive 
nature  of  the  investigations  in  which  he  was  en- 
gaged, and  in  which  the  rules  that  he  sought  to 
establish,  are  not  founded  on  rigid  precedents  and 
technical  analogies,  but  are  drawn  from  the  sources 
of  a  higher  wisdom — that  which  connects  the  duties 
of  nations  with  their  true  and  permanent  interests, 
and  the  precepts  of  a  universal  and  unchanging 
morality. 

§  21.  It  remains  only  to  add,  that  the  decisions  of 
the  Supreme  Court  of  the  United  States  on  all  ques- 
tions of  international  law,  even  where  they  differ 
from  the  opinions  of  jurists,  or  the  adjudications  of 
the  English  admiralty,  must  be  followed  and  obey- 
ed, not  only  by  the  inferior  courts  of  the  United 
States,  but  by  all  the  courts  of  the  respective  states 
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of  the  Union.  So  long  as  they  remain  unchanged  by 
the  tribunal  that  pronounced  them,  they  are  con- 
clusive evidence  of  the  law  of  nations^  as  under- 
stood and  maintained  by  our  own  govefnment. 
We  have  seen,  however,  that  this  necessity  of  dis- 
regarding foreign  authority  rarely  occurs,  since 
there  is  scarcely  a  decision  in  the  courts  of  West- 
minster, on  any  general  question  of  public  law,  that 
has  not  been  expressly,  or  by  a  necessary  implica- 
tion, approved  and  sanctioned  by  our  national 
courts.  On  questions  that  have  not  yet  been  de- 
cided in  our  own  courts,  the  decisions  of  the  Eng- 
lish admiralty,  are  certainly  to  be  regarded  as  pre- 
sumptive, although  not  conclusive  evidence,  of  the 
existing  law,  that  both  countries  equally  recog- 
nize, and  are  bound  to  follow,  (a) 

§  22.  We  have  now  reached  the  last  branch  of 
this  extensive  subject.  Insurances  in  a  neutral 
country  void  in  their  origin,  as  violating  the  duties 
that  the  law  of  nations  imposes  on  neutral  states, 
or  individuals. 

It  is,  certainly,  not  easy  to  understand  why  every 
insurance  made  in  a  neutral  country,  on  a  voyage 
or  trade  prohibited  by  the  law  of  nations,  is  not 
just  as  invalid,  as  if  made  in  the  belligerent  country, 
whose  rights  are  violated.  The  case  is  exceeding- 
ly different  from  that  of  an  insurance,  on  a  voyage 
or  trade,  prohibited  by  the  revenue  laws  of  a  foreign 
country.  The  law  of  nations  is  not  a  foreign  law. 
In  every  christian  country  it  is  acknowledged  as  a 
component  part  of  its  own  established  law.  Its  au- 
thority, as  such,  is  admitted  by  the  tribunals ;  its 

(a)  Vide  as  bearing  on  this  and  the  preceding  section,  the  obeeintioiu 
of  Ch.  J.  Marshall,  (9  Cranch,  198,)  and  those  of  Chancellor  Kent,  (I 
Kent's  Com,  pp.  68,  69,  70.) 
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provisions,  as  such,  are  binding  to  a  certain  extent 
on  the  government,  and,  universally,  on  the  citizens 
or  subjects.  The  law  of  nations  imposes  on  every 
neutral  individual  certain  duties  of  positive  obliga- 
tion,  and  provides  for  every  case  of  a  violated  duty 
an  adequate  penalty.  In  each  case,  there  is  a  dis- 
tinct prohibition,  guarded  by  an  appropriate  sanc- 
tion, and  it  is  the  union  of  these  that  constitutes  a 
perfect  law.  It  is  true,  that  a  neutral  government, 
except  under  the  special  provisions  of  a  treaty,  is  not 
bound  to  restrain  its  subjects  from  engaging  in  a 
trade  prohibited  by  the  law  of  nations,  nor  have 
the  courts  of  justice  in  a  neutral  country  any  power 
to  enforce  the  penalties  to  which  neutral  individu- 
als may  be  subject.  From  manifest  reasons  of  ge- 
neral convenience,  and  public  policy,  the  protection 
of  their  own  rights  is  lefl  to  the  belligerent  powers, 
and  it  is  to  the  tribunals  which  tbey  establish,  that 
the  administration  of  penal  justice,  where  their 
rights  are  violated,  is  exclusively  entrusted.  But, 
it  is  not  by  their  own  laws  that  the  rights  of  the 
belligerents  are  defined,  or  that  the  nature  and 
amount  of  the  penalty,  that  follows  a  violation  of 
their  rights,  are  fixed  ;  nor  are  the  tribunals  which 
they  appoint,  although  sitting  in  a  belligerent  coun- 
try, local  in  their  character  or  jurisdiction.  The 
law  that  they  administer  is  a  general  law,  that  em- 
braces the  neutral  country  as  well  as  the  belligerent, 
and  it  is  the  rights  of  the  neutral,  as  well  as  of  the  bel- 
ligerent, that  they  are  bound  to  protect.  Hence,  it 
is  difficult  to  admit,  that  this  distribution  of  judicial 
power,  which  is  itself  a  part  of  the  law  of  nations, 
can  at  all  affect  the  question,  whethera  civil  court, 
in  which  the  authority  of  that  law  is  admitted,  can, 
with  propriety,  enforce-  a  contract  founded  on  its 
violation.     The  distribution  of  judicial  powers  in 
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the  United  States,  furnishes  a  perfect  analogy. 
The  state  tribunals  have  no  right  to  punish  offen- 
ces against  the  revenue  laws  of  the  Union.  The 
penal  administration  of  these  laws  belongs  exclu- 
sively to  the  courts  of  the  United  States ;  yet 
where  a  contract,  fdunded  on  a  violation  of  these 
laws,  is  sought  to  be  enforced  in  a  state  tribunal, 
it  is  the  duty  of  the  court  to  pronounce  its  nullity. 
The  foundations  of  this  duty  are,  that  the  authori- 
ty of  the  law  is  admitted  by  the  court,  and  that  its 
provisions  were  obligatory  on  the  parties  to  the 
contract,  and  these  reasons  equally  apply  to  every 
contract  that  is  meant  to  protect  or  encourage  a 
breach  of  international  law.  The  relation  that  sub- 
sists between  the  law  of  nations  and  the  respective 
countries  that  admit  its  authority,  is  precisely  ana- 
logous to  that  which  subsists  between  the  laws  of 
the  United  States,  and  the  several  States  of  the 
Union.  In  both  cases,  communities,  otherwise 
distinct  aujd  independent,  are  bound  together  by  a 
general  law,  so  far  as  the  provisions  of  that  law  ex- 
tend. The  general  law  that  binds  together  the 
smaller  confederacy  of  the  States  of  the  Union,  is 
the  Constitution  of  the  United  States,  and  the  sta- 
tutes enacted  under  it.  That  which,  for  limited 
purposes,  unites  the  grand  confederacy  of  civilized 
nations,  the  law  of  nations. 

§  28.  It  has  been  alleged,  that  the  conduct  of  a 
neutral,  who  engages  in  a  trade  that,  by  the  law  of 
nations,  subjects  his  property  to  capture  and  con- 
fiscation is  not  illegal ;  that  he  has  a  perfect  and 
lawful  right  to  engage  in  the  trade,  and  the  belli- 
gerent, a  right  equally  perfect  and  lawful,  to  seize 
and  confiscate  the  property  so  employed.  But  the 
grounds  on  which  this  allegation  is  made,  are  not 
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easy  to  be  discerned.     It  is,  indeed,  supported  to 
some  extent  by  the  vague  language  of  Vattel  ;(a)  but 
the  observations  of  this  not  very  accurate  or  pro- 
found writer,  will  be  found,  when  examined,  to  be 
inconsistent  and  self-contradictory. (i)     While  he 
affirms  that  a  neutral  merchant  may  lawfully  pro- 
secute a  trade  with  the  belligerent  country  in  ar- 
ticles contraband  of  war,  he  admits  that  a  nation  at 
war,  from  a  regard  to  its  own  welfare  and  safety, 
has  an  absolute  right  to  seize  and  confiscate  all 
supplies  of  this  nature  destined  to  the  use  of  its 
enemies  ;  yet  he  overlooks  the  inevitable  conse- 
quence, that  if  these  proceedings  of  the  belligerent 
are  necessary  measures  of  self  defence,  the  con- 
duct of  the  neutral,  in  furnishing  the  warlike  sup- 
plies, is,  in  its  nature,  an  act  of  positive,  though 
indirect  hostility  ;  that  it  is,  therefore,  a  plain  viola- 
tion of  neutral  duty,  and  that  it  is  the  illegality  of 
the  trade,  as  involving  this  offence,  that  can  alone 
justify  the  penalty  by  which  it  is  sought  to  be  re- 
strained.    Were  the  trade  lawful,  although   the 
belligerent  might  be  allowed  from  a  regard  to  his 
own  safety,  to  intercept  warlike  supplies,  destined 
to  the  use  of  his  enemy,  he  would  be  bound  to  pay 
their  value  and  satisfy  their  freight,  for  thus  the 

(a)  Vattel,  lib.  3,  ch.  7,  }  111,  112, 113. 

(6)  In  speaking  thus  of  Vattel,  I  shelter  myself  under  the  authority  of 
Sir  James  Mackintosh,  who  says  of  this  writer,  in  the  text  of  his  cele- 
brated discourse,  that  "  he  only  considers  one  part  of  this  extensive  sab- 
ject,  (i.  e.  the  law  of  nature  and  nations,)  namely,  the  law  of  nations, 
strictly  so  called,  and  I  cannot  help  thinking,  that,  even  in  this  depait* 
ment  of  the  science,  he  has  adopted  some  doubtful  and  dangerous  princi- 
ples." He  adds  in  a  note,  "  I  might  have  justified  more  decisive  censure 
by  the  authority  of  the  greatest  lawyers  of  the  present  agei  His  politics 
are  fundamentally  erroneous,  his  declamations  are  often  insipid  and  imper- 
tinent, and  he  has  fallen  into  great  mistakes  in  important  practical  dis- 
cossions  of  public  law." — Discount  on  the  Slvdy  of  the  Law  qf  Nahurt 
and  NatumSf  Boston  edition,  pp.  76, 77. 
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injury  to  himself  would  be  prevented,  and  the  rights 
of  the  neutral  be  preserved.     In  confiscating  the 
goods   and  the  freight,  and,  in  some  cases,  the 
ship,  the  belligerent  treats  the  neutral  owners  as 
enemies ;   and,  unless,  on   principle,   he   has  the 
right  to  consider   them    as    such,  their   own  go- 
vernment would  be  bound  to  listen  to  their  com- 
plaints, and  redress  their  wrongs.     Unless  they  are 
rightfully  treated  as  enemies,  the  condemnation  of 
their  property,  instead  of  being  lawful,  would  be  an 
act  of  violence  and  a  cause  of  war.     I  am  not  aware 
that  the  observations  of  Vattel  are  sustained  by  any 
other  writer  on  public  law,  and  a  single  remark  of 
Sir  William  Scott,  that  has  already  been  given, 
contains,  in  itself,  a  full  reply.     It  is  found  in  his 
observation,  that  there  are  no  conflicting  rights  be- 
tween  nations  at  peace ;  and  this  observation,  al- 
though applied  by  him  to  the  single  case  of  a  resis- 
tance to  search,  may  be  applied,  with  equal  truth,  to 
every  case  of  a  violation  of  neutral  duty.     A  con- 
flict of  rights  is  either  war  in  itself,  or  must  neces- 
sarily lead  to  war,  since  where  equal  rights  are  op- 
posed, the  parties  must  be  equally  justified  in  re- 
sorting to  force  to  defend  and  maintain  them.     If 
a  trade,  by  the  neutral,  in  articles  contraband  of 
war,  is  just  as  lawful,  as  the  seizure  and  confiscation 
of  the  goods  by  the  belligerent,  the  neutral  must 
have  the  same  right  to  defend  his  property  by  force, 
as  the  belligerent  to  employ  force  to  effect  a  sei- 
zure.    The  duty  of  submission  on  the  part  of  the 
neutral,  necessarily  implies  a  paramount  right  on 
the  part  of  the  belligerent.     By  the  general  consent 
of  jurists,  it  is  a  universal  truth,  that,  except  as  be- 
tween nations  at  war,  right  and  obligation  are  cor- 
relative terms.     In  all  other  cases^  the  existence  of 
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a  right  implies  a  corresponding  duty.  Hencoi  to 
speak  of  the  lawful  right  of  the  belligerent  to  inter- 
rupt and  destroy  a  lawful  trade  of  the  neutral — the 
lawful  trade  of  a  friendly  power — is  a  contradiction 
in  terms.  One  of  the  positions  must  be  false.  It 
is  the  illegality  of  the  trade  that  can  alone  justify  its 
interruption.  It  is  the  misconduct  of  the  neutral — 
his  violation  of  duty  and  of  law — that  alone  sub- 
jects him  to  a  penalty.  It  is  true^  there  is  a  single 
case — the  transportation  of  enemies'  property — in 
which  a  neutral  ship  is  liable  to  be  detained,  al- 
though the  trade  in  which  it  is  employed  is  admit- 
ted to  be  lawful ;  but  in  this  case,  on  the  very 
ground  that  the  trade  is  innocent  and  lawful^  the 
neutral  is  subject  to  no  penalty  ;  but,  on  the  contra- 
ry, receives  from  the  captors  the  same  freight  that 
the  enemy  would  have  been  bound  to  pay.  There 
is  here  no  conflict  of  rights  ;  but  those  of  the  neu- 
tral are  fully  sustained  and  preserved,  by  consider- 
ing the  delivery  of  the  goods  to  the  captors,  as  equi- 
valent to  their  delivery  to  the  consignee. (a) 

§  24.  The  assertion  that  the  trade  of  the  neu- 
tral in  articles  contraband  of  war,  the  example 
which  I  select  for  illustration,  is  entirely  lawful, 
evidently  means,  that  it  implies  no  violation  of  moral 
duty  in  those  by  whom  it  is  prosecuted.  As  it  is  ad- 
mitted that  the  property,  so  employed,  is  subject  to 
the  legal  penalty  of  confiscation,  the  meaning  must 
be,  that  where  the  neutral  merchant  is  willing  to  in- 
cur this  risk,  he  may  engage  in  the  trade  with 
an  entire  security  of  conscience.  In  other  words^ 
that  the  sole  object  of  the  law,  which  provides  the 
penalty,  is,  to  protect  the  interests  of  the  bellige- 


(a)  Vide  supra,  Lee.  V«  }  47,  p.  631« 
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rents,  not  to  impose  an  obligation  on  the  neutral. 
It  is  in  these  positions,  I  apprehend,  that  the  radical 
vice  of  the  argument  consists.  If  an  error  has  been 
committed,  they  are  its  source.  They  imply  that 
the  rules  that  prescribe  and  define  the  duties  of 
neutrality,  have  their  sole  origin  in  a  law  or  usage, 
that  is  purely  conventional  and  arbitrary ;  yet,  so  great 
is  the  error,  that  it  is  the  opposite  doctrine  that  is 
emphatically  true.  There  is  an  antecedent  justice 
and  morality,  in  which  the  foundation  of  these 
rules  is  deeply  laid,  and  it  is  only  because  reason 
had  discovered  them  to  be  rules  of  justice,  that  they 
are  adopted  in  the  usage  of  nations,  as  rules  of  law. 
Should  a  neutral  government,  without  cause  or  pro- 
vocation, complaint  or  warning,  attack  the  posses- 
sions, or  capture  the  ships  of  a  belligerent  power, 
all  would  denounce  the  aggression  as  a  flagrant 
outrage  on  the  laws  of  justice,  as  well  as  of  humani- 
ty ;  yet  it  is  precisely  of  this  violation  of  justice,  al- 
though in  a  milder  form,  that  a  neutral  government 
is  guilty,  that,  while  it  affects  to  maintain  the  rela- 
tions of  friendship,  with  contending  belligerent  pow- 
ers, furnishes  to  one  effectual  aid,  in  the  prosecu- 
tion of  the  war,  by  a  supply  of  ships,  or  arms,  or 
munitions  of  war.  With  whatever  pretext  the 
government  may  veil  its  conduct,  its  acts  are  those 
of  an  unprovoked  and  causeless,  and,  therefore, 
unjust  hostility.  Now  the  duties  that  the  law  of 
nations  imposes  on  the  neutral  merchant,  flow  ex- 
actly from  the  same  principle  as  those  that  attach 
on  the  neutral  government.  Where  he  supplies  to 
the  enemy  munitions  or  other  articles  contraband 
of  war,  or  relieves  with  provisions,  or  otherwise, 
a  blockaded  port,  although  his  motives  may  be  dif- 
ferent, his  moral  delinquency  is  precisely  the  same. 
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By  these  acts,  he  makes  himself  personally  a  par- 
ty to  a  war,  in  which,  as  a  neutral,  he  had  no 
right  to  engage,  and  his  property  is  justly  treated 
as  that  of  an  enemy.  In  few  words,  the  observance 
of  that  impartiality,  which  the  law  of  nations  en- 
joins on  neutrals,  is  a  high  moral  duty,  not  only  in 
the  instances  that  have  been  given,  but  in  all  in 
which  it  is  exacted.  The  rules  that  define  the 
cases,  in  which  this  impartiality  must  be  shown, 
ought  either  to  be  expunged  from  the  code  of  in- 
ternational law,  or  they  demand  our  unreserved 
obedience,  an  obedience  not  merely  in  the  act,  but  of 
the  will  and  conscience.  If  these  rules  are  just  in 
themselves,  and,  with  a  few  exceptions,  their  justice 
has  never  been  doubted,  where  there  is  a  knowledge 
of  the  facts  and  of  the  law,  there  can  be  no  such 
thing  as  an  innocent  violation. 

§  25.  It  appears,  from  recent  decisions  in  the 
courts  of  common  law,  in  England,  that  the  doc- 
trine I  have  stated,  has  been  there  explicitly  recog- 
nized. It  has  been,  in  effect,  determined,  in  the 
cases  to  which  I  refer,  that  an  insurance,  made  in  a 
neutral  country,  on  a  neutral  ship,  where  the  voy- 
age is  undertaken  with  the  intention  of  violating  a 
blockade,  is  illegal  and  void,  on  the  sole  ground  of 
the  illegality  of  the  voyage. (a)  The  only  illegality, 
in  this  case,  is  created  by  the  law  of  nations,  and 
there  seems  to  be  no  reason  why  the  principle  of 
these  decisions  is  not  applicable  to  every  case, 
where  the  property  insured  is  justly  liable  to  belli- 
gerent capture,  at  the  inception  of  the  voyage ;  to 
every  case,  where  the  delictum,  that  is  a  substantive 


(a)  Harratt  v.  Wise,  (9  B.  cf-  Cress,  712.)     Naylor  v.  Taylor,  (lb. 
716.)    Medeirofl  v.  Hill,  (8  Bing,  231.)    Vide  Note  UI. 
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cause  of  condemnation,  exists,  when  the  policy  at- 
taches. 

It  is  proper  to  add,  that  it  was  held  by  the  Court 
of  King's  Bench,  in  one  of  the  cases  to  which  I 
refer,  that  the  doctrine  of  a  constructive  know- 
ledge of  a  blockade,  is  not  applicable  to  the  case  of 
an  insurance  in  a  neutral  country ;  that  the  rule 
which  declares  that,  in  some  cases,  the  knowledge 
of  the  party  is  a  presumption  of  law,  which  he  is 
not  permitted  to  repel,  is  designed  solely  to  protect 
the  interests  of  the  belligerent ;  and  although  it 
may,  with  propriety,  be  enforced  in  a  court  of  ad- 
miralty, might  be  productive  of  great  injustice,  if 
adopted  as  a  rule,  in  the  law  of  insurance  ;  that,  as 
between  the  merchant  and  the  insurer,  the  know- 
ledge of  a  blockade  that,  if  justly  imputed  to  the 
former,  would  render  the  voyage  illegal,  is  a  ques- 
tion of  fact  for  the  decision  and  judgment  of  a  jury, 
and,  like  other  facts,  must  be  established,  by  the 
party  who  alleges  it,  to  the  satisfaction  of  a  jury, 
by  direct  or  probable  evidence. (a)  This  distinc- 
tion, which  secures  an  indemnity  to  a  party  really 
innocent,  seems  highly  reasonable,  and  is,  doubt- 
less, to  be  applied  to  every  case  where  the  neutral 
property  insured  is  liable  to  be  condemned,  on  the 
sole  ground  of  the  presumed  knowledge  or  inten- 
tion of  the  owner.  Hence,  there  are  many  cases 
in  which  a  policy  may  be  sustained,  if  effected  in  a 
neutral  country,  that  would  be  certainly  void,  if 
made  in  the  belligerent  country,  in  which  the  pro- 
perty insured  would  be  liable  to  condemnation. 


(a)  Harratt  v.  Wise,  nt  supra.  The  same  rule  was  adopted  by  the 
Court  of  King's  Bench  in  Ireland,  in  the  case  of  Rhodes  v.  Hunter,  (2 
Hud.  and  Brook,,  681.)  The  insurance  in  this  case  was  effected  by  a 
different  policy,  but  related  to  the  same  veaael  and  voyage. 
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§  26.  The  doctrine  that  seems  to  prevail  in  the 
United  States,  in  relation  to  an  insurance  on  arti<- 
cles  contraband  of  war,  is  not  easy  to  be  reconciled 
with  the  principle,  on  which  the  English  decisions, 
relative  to  a  blockade,  appear  to  be  founded.  It 
has  been  determined  by  the  Supreme  Court,  in  each 
of  the  States  of  New-York  and  Massachusetts,  that 
such  an  insurance  made  in  a  neutral  country  is 
effectual  and  valid  ;  and  this  expressly  on  the 
ground  that  the  law  of  nations  does  not  declare  the 
trade  of  the  neutral  in  contraband  articles  to  be  un- 
lawful. The  early  decisions  in  New- York  pro- 
ceeded to  the  length  of  declaring,  that  the  insurer 
is  bound  by  the  policy,  even  where  he  was  ignorant^ 
when  it  was  effected,  of  the  true  nature  and  qualiQr 
of  the  cargo  ;  but  that,  in  this  respect,  they  were 
erroneous,  although  they  have  not  hitherto  been 
explicitly  overruled,  is  now  universally  admitted.(a) 
It  was  held,  in  Massachusetts,  that  the  insurer 
never  assumes  the  risk  of  contraband,  unless  the 
quality  of  the  cargo  is  known  or  disclosed  to  him  ; 
but  that  the  concealment  of  the  risk  does  not  ope- 
rate to  avoid  the  policy,  but  merely  to  discharge  the 
insurer  from  any  loss  that  the  risk  may  occasion.(&) 
The  learned  judge  who  delivered  in  this  case  die 
opinion  of  the  court,  was  very  far  from  founding 
their  judgment  on  reasons  peculiar  to  a  trade,  in 
articles  contraband  of  war.  On  the  contrary,  he 
laid  down  the  broad  and  general  position,  that  a 
neutral  merchant  is  not  obliged,  in  any  case,  to  fe- 


(fl)  Seaton  v.  Low,  (1  Johns,  Cases^X.)  Jnhel  v.  Rhinelander,  (%  lb, 
ISO,  487.)  Chancellor  Kent  Bays,  that  the  principle  of  tfaeae  eaaes  does  boC 
appear  to  be  sound,  and  that  their  authority  nuiy  now  be  considered  as  over- 
ruled, (3  Kent*s  Comment.  6th  ed.  p.  268.) 

(6)  RichardMn  v.  Marine  Ins.  Co.,  (6  Muu.  109.) 
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gard  the  state  of  war  between  other  nations ;  evi- 
dently meaning)  that  the  merchant  may  rightfully 
continue  to  prosecute  his  trade,  as  if  no  such  war 
existed ;  that  to  him^  every  trade  that  is  lawful  in 
peace,  is  lawful  in  war.  Thus,  the  doctrine  of  the 
court  embraces  not  only  the  transportation  of  con- 
traband, but  every  case  in  which  the  property  of 
the  neutral  merchant  may  become  liable  to  bel- 
ligerent capture,  such  as  the  meditated  or  actual 
breach  of  a  blockade,  a  conveyance  of  military 
persons,  and  even  the  employment  of  his  ship  as  a 
transport  in  the  enemy's  service. 

The  decisions  in  New- York  and  in  Massachu- 
setts, although  evidence  of  the  law  in  the  particular 
states,  and  entitled  to  high  respect  from  the  charac- 
ter of  the  judges  by  whom  they  were  pronounced, 
are  not  to  be  regarded  as  having  settled  the  law 
of  the  United  States.  No  similar  decision  has  yet 
been  made  in  the  Supreme  Court  of  the  United 
States,  the  paramount  authority  on  all  questions  of 
general  commercial  law.  It  must,  however,  be 
confessed,  that  the  language  of  Mr.  J.  Story,  in  an 
important  case,  in  which  he  delivered  the  opinion 
of  the  court,  appears  to  sustain  the  Massachusetts 
doctrine  in  all  its  extent  ;(a)  but  as  the  observa- 
tions of  the  learned  judge,  may  bear  a  different 
interpretation,  and  the  precise  question  of  the 
validity  of  an  insurance  on  contraband  goods,  was 
not  that,  which  the  court  was  called  to  determine, 
the  judgment  they  pronounced,  cannot  properly  be 
regarded  as  a  definitive  authority.  So  far  as  the 
courts  of  the  United  States  are  concerned,  the 
general  question  of  the  legality  of  an  insurance  on 

(a)  The  SantiBuma  Trinidad,  (7  Wheat.  383.) 
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a  trade  prohibited  by  the  law  of  nations^  is  still  open 
for  consideration  and  decision. 

§  27.  No  decisions  are  to  be  found  in  the  English 
reports  as  to  the  validity  of  an  insurance  on  contra- 
band articles,  where  the  policy  is  effected  in  a  neu- 
tral country ;  but  the  cases  in  New- York  and  in 
Massachusetts,  if  limited  in  their  application  to  such 
a  trade,  it  must  be  admitted,  entirely  correspond 
with  the  general  law  of  continental  Europe.  It  is 
stated  by  Benecke,  that  the  general  law  of  insu- 
rance permits  an  insurance  to  be  made  in  a  neutral 
country  on  goods  contraband  of  war,  although  des- 
tined to  the  immediate  use  of  a  belligerent  power ; 
and  the  provisions  of  many  of  the  foreign  ordinan- 
ces appear  to  confirm  the  truth  of  this  statement. 
Thus  the  maritime  code  of  Prussia,  while  it  forbids 
an  insurance  on  munitions  of  war,  or  other  contra- 
band articles,  where]^they  belong  to  the  enemy,  or 
are  destined  to  his  use,  permits,  by  implication,  a 
similar  insurance,  where  the  goods  are  destined 
to  a  belligerent  country,  in  a  war  in  which  Prussia 
herself  is  neutral.  By  the  Ordinances  of  Ham- 
burgh, of  Amsterdam,  and  of  Sweden,  such  insn- 
rances  are  expressly  authorized,  although  the  in- 
surer is  held  not  to  be  liable  for  a  loss  that  the  risk 
may  occasion,  unless  the  contraband  articles  are 
enumerated,  or  at  least  described  in  the  policy.(a) 

The  law  of  Italy,  we  have  the  testimony  of  Bal- 
dasseroni,  is  in  conformity  to  the  provisions  of 
these  ordinances. (&)  But  the  language  of  Emeri- 
gon  leaves  us  doubtful,  as  to  the  existing  state  of 

(a)  1  Benecke,  43,  44.  lb.  334—339.  Ordinance  of  Prussia,  i 
1969,  1960.  Ordinance  of  Amsterdam,  Art.  10 ;  of  Sweden,  Art  6, }  3 ; 
of  Hamburgh,  Art.  10,  tit.  6. 

(6)  Baldasseroni,  Del  Assecur  Marit,  torn.  1,  parte  3,  tit  4,  p.  374* 
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the  law  of  France.  He  states,  aa  a  general  rule, 
that  insurances  on  the  trade  of  neutrals,  with  a 
conntry  engaged  in  war,  are  valid,  unless  there  has 
been  a  fraudulent  concealment,  or  the  trade  is  pro- 
hibited by  the  law  of  nations,  or  the  provisions  of  a 
treaty.  But  he  adds,  that  an  insurer  is  bound  by  a 
policy,  on  goods  shipped  in  the  name  of  a  neutral, 
even  where  the  true  owner  is  a  belligerent  subject, 
and  false  papers  are  used  to  disguise  the  fact,  pro- 
vided the  real  nature  of  the  transaction  has  been 
disclosed  to  him  ;  yet  we  have  seen  that  the  use 
of  false  papers  for  such  a  purpose,  is  prohibited  by 
the  law  of  nations,  and  is  a  substantive  cause  of 
condemnation.  It  is  probable,  however,  that  in 
this  passage,  Emerigon  refers  solely  to  an  insurance 
made  in  France,  as  a  belligerent  country,  and  on 
French  property.  In  such  a  case,  the  French 
owner  is  the  party  really  assured,  and  his  resort  to 
a  neutral  cover  of  his  property,  would  not,  certainly, 
be  a  ground  for  annulling  his  policy  in  a  French 
tribunal.(a) 

On  a  review  of  the  whole  evidence,  it  seems  a 
probable  conclusion,  that,  even  admitting  as  a 
general  principle,  that  an  insurance  in  a  neutral 
country,  on  a  voyage  or  trade  prohibited  by  the  law 
of  nations,  is  to  be  considered  as  illegal  and  void, 
a  policy  on  articles,  contraband  of  war,  must  be  re- 
garded as  an  exception.  We  may  believe  that 
this  exception  is  merely  arbitrary,  yet  hold  that  the 
general  usage  of  commercial  nations  is  sufficient 
evidence  of  the  existing  law.  As  there  is  no  evi- 
dence, however,  of  a  similar  usage  in  regard  to 


(a)  1  Emerigon,  ch.  8, }  6,  p.  21S ;  Ch.  13) }  20,  p.  460i 
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other  cases,  that  the  general  principle  I  have  stated 
would  embrace,  it  is  on  the  grounds  of  reason  and 
analogy,  that  such  cases,  when  they  arise,  may 
properly  be  determined. 

§  28.  If  the  doctrine  shall  be  finally  established, 
that  no  insurance,  made  in  a  neutral  country,  is  to 
be  deemed  invalid,  merely  on  the  ground  that  the 
voyage  or  trade,  to  which  it  relates,  is  prohibited 
by  the  law  of  nations,  there  are  only  two  cases 
in  which  such  an  insurance  can  be  void.  First, 
where  the  neutral  government  is  bound  by  the  spe- 
cial provisions  of  a  treaty  to  restrain  its  subjects 
from  engaging  in  the  trade  to  which  the  policy  re- 
lates ;  and  secondly,  where  the  trade  is  prohibited 
by  a  municipal  law. 

The  effect  of  a  treaty  in  rendering  void  an  insu- 
rance on  a  voyage  or  trade,  in  contravention  of  its 
provisions,  has  already  been  stated.  We  have 
seen,  that  by  the  general  law  of  nations,  and  cer- 
tainly under  the  Constitution  of  the  United  States, 
the  stipulations  of  the  treaty  are  obligatory,  not 
only  upon  the  government,  but  individually  on  its 
subjects  or  citizen8.(a)  On  this  subject,  no  fur- 
ther observations  seem  to  be  requisite. 

In  the  United  States  an  act  of  Congress  was 
passed  in  1794,  and  revised  and  re-enacted  in 
1818,  that  among  other  prohibitory  enactments,  de- 
clares it  to  be  a  misdemeanor  for  any  person,  with- 
in the  jurisdiction  of  the  United  States,  to  be  con- 
cerned in  fitting  out  any  vessel  to  cruise  or  commit 
hostilities  in  foreign  service,  against  a  nation  at 
peace  with  the  United  States,  and  subjects  to  for- 
feiture the  vessel  so  fitted  out.     An  insurance  in 


(a)  Supra,  Lee  EI.  {  38,  pp.  349, 350.   Note  VTO.  p.  399. 
TOIm  I.  ^ 
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anj  of  the  States  of  the  Unioo,  on  a  vesiel  thns 
illegallj  equipped  or  fitted  oat,  her  armament,  far- 
aitore,  and  any  goods   that   might    be  taken  on 
board,  would  be  certainly  void.     In  England  there 
is  an  act  of  parliament  (5  Geo.  III.  ch.  69)  entitled, 
'<  An  act  to  prevent  the  enlisting  or  engaging  of  his 
majesty's  subjects  to  serve  in  foreign  service,  and 
the  fitting  ont  or  equipping  in  his  majesty's  dorni* 
nions,  vessels  for  warlike  purposes  without  his  ma- 
jesty's license" — that  from  the  resemblance  of  its 
provisions,  was,  doubtless,  suggested  by  the  prior 
law  of  the  American  Congress.     I  shall  close  with 
a  few  words  that  have  a  reference  to  the  general 
question  already  discussed.     It  will  scarcely    be 
pretended,  that  the  acts  which  are  prohibited  in  the 
laws  that  I  have  cited,  were  lawful  in  themselves 
before  these  statutes  were  passed.     They  were  al- 
ready prohibited  by  the  law  of  nations,  and  were 
subject  to  severe  penalties  to  which  those  in  the 
statutes  are  merely  cumulative.     It  is  difficult  to 
believe,  that  were  no  such  laws  in  force,  a  court  of 
justice  in  Great  Britain,  or  in  the  United  States, 
would  sustain  a  policy  of  insurance  on  an  armed 
vessel,  fitted  out  in  a  domestic  port,  for  the  express 
purpose  of  cruising  under  a  foreign  commission, 
against  the  commerce  of  a  friendly  power  ;  yet,  if 
such  an  insurance  would  be  void,  it  can  only  be  so 
on  a  principle  that  would  include  every  case,  where 
the  property  of  a  neutral,  on  the  ground  of  a  viola- 
tion of  neutrality,  would  be  subject  to  belligerent 
capture.     The  same  illegality  that  would  avoid  a 
policy  in  the  one  case,  exists  in  them  all. 
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Note  I. 

P.  725,  i  10.  The  object  of  this  note  is  to  sustain  more 
fully,  by  a  reference  to  authorities,  the  following  positions 
in  the  text :  1.  That  the  rule  was  not  enforced  in  any  form 
by  the  English  admiralty,  prior  to  1766.  2.  That,  as  then 
enforced,  it  was  founded  on  a  different  principle  from  that 
subsequently  adopted.  3.  That,  during  and  after  the  Ameri- 
can war,  it  was  explicitly  abandoned  and  overruled  by  the 
Lords  of  Appeal,  and  by  the  House  of  Lords. 

1.  On  the  first  point,  it  is  sufficient  to  say,  that  if  any 
cases  were  to  be  found  in  the  records  of  the  English  admi* 
ralty  prior  to  1756,  of  the  condemnation  of  neutral  ships  or 
their  cargoes,  on  the  sole  ground  of  their  being  engaged  in 
the  colonial  trade  of  the  enemy,  they  would  certainly  haT« 
been  produced ;  but  in  the  multiplied  discussions  to  which 
the  controversy  has  given  rise,  none  such  have  been  alleged. 
On  the  other  hand,  there  is  positive  evidence  that  in  the  war 
of  1744,  the  tmde  of  neutrals  with  the  colonies  of  the  enemy, 
France — was  held  to  be  lawful,  since  neutral  ships  taken 
on  such  voyages,  were  released  by  the  Lords  of  Appeal.  In 
the  case  of  the  Providentia,  this  fact  is  stated  by  the  counsel 
for  the  claimants,  Drs.  Arnold  and  Lawrence^ — and  is  not 
denied  by  the  opposite  counsel  or  by  the  court  (2  Rob* 
146.) 

2.  That,  in  the  war  of  1756,  neutral  ships  engaged  in  the 
colonial  trade  of  the  enemy,  which  had  not  been  opened  by 
any  general  regulations,  were  condemned  on  the  ground  thai 
by  virtue  of  their  employment,  they  became  the  adopted  or 
naturalized  vessels  of  the  enemy. 

In  the  case  of  the  America,  a  Dutch  ship,  bound  from  St 
Domingo  to  Holland,  with  colonial  prodnc^  ihm  reason  for 
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eoDdemiiation  in  the  printed  cue  was,  that  '*  the  ship  dbhI 
be  looked  apoo  as  a  French  ship.  for.  hy  Hm  laws  of  France, 
no  foreign  ship  can  trade  in  the  French  West  Indies.^ 

In  the  case  of  the  Snip,  the  reasons  assi^ed  hy  Sir  G. 
Hays  and  Mr.  Pratt,  afterwards  Lord  Camden.)  the  coonsel 
for  the  captors,  before  the  Loids  of  Appeal,  weie — ^  For  that 
die  ship,  being  employed  in  carrying  prorisions  to  and  from 
a  French  colony  became  thereby  a  French  ship,  and  as 
such  was  justly  condemned.^     ( 1  Wheat,  Append,  p.  515. j 

In  the  case  of  Berens  v.  RmekeTj  y^\  IF.  Black.  313,)  in 
which  a  question  arose  whether  a  ship,  with  French  colonial 
ptodnce  on  board,  was,  on  that  ground  alone,  liable  to  be 
eapnired.  Lord  Mansfield  said,  ^*  The  rale  is,  that,  if  a  neu- 
tial  ship  trade  to  a  Frmch  colony  with  all  the  prirUeges 
of  a  French  ship,  and  is  thus  adapted  and  naturalized^ 
it  must  be  looked  upon  as  a  French  ship,  and  is  liable  to  be 
taken ;  not  so,  if  she  have  only  French  produce  on  board 
without  taking  it  in  at  a  French  port.^  Lord  Mansfield, 
who  was  appointed  Lord  Chief  Justice  in  1756,  was  himself 
one  of  the  Lords  of  Appeal  during  that  war,  it  is  known,  fre- 
quently assisted  in  their  decisions,  and  could  not  possibly 
have  been  ignorant  of  the  principle  on  which  they  were 
founded.  Berens  v.  Rucker  was  decided  in  1761.  Black- 
stone  (3  Com.  70)  says,  that,  ^'  the  commission  ci  appeals, 
during  the  war  of  1756,  was  regularly  attended,  and  all  the 
decisions  conducted  by  a  judge,  whose  masterly  acquain- 
tance with  the  law  of  nations  was  known  and  revered  by 
every  nation  in  Europe."  That  in  this  passage  he  refers  to 
Lord  Mansfield  has  never  been  doubted. 

In  the  case  rf  Brymer  v.  Atkyns,  (2  H.  Black.  191,)  Lord 
Loughborough  states  the  principle  of  the  rale  as  enforced  in 
1 756,  in  terms  that,  in  their  meaning,  exactly  correspond  with 
those  of  Lord  Mansfield.  He  says,  that  neutral  ships  were 
condemned,  as  adopted  French. 

It  is  trae,  that  there  are  some  passages  in  Mr.  Jenkinscm's 
celebrated  ''  Discourse  on  the  Conduct  of  Great  Britain  in 
respect  to  Neutral  Nations,"  published  in  1757,  which  seem 
to  show  that  the  exclusion  of  neutrals,  from  the  colonial 
and  coasting  trade  of  the  enemy,  was  then  enforced,  exactly 
on  the  same  grounds  that  were  subsequently  assumed  by 
Sir  Wnu  Scott;  bitt  it  is  only  when  detached  from  the  co^m 


LECT,  VIII.]     Proofs  and  Illustrations.  7« 

text,  that  these  passages  can  bear  this  interpretation ;  on  an 
examination  of  the  Discourse,  it  will  be  seen,  that  they  have 
no  reference  whatever  to  a  trade  conducted  by  neutrals  on 
their  own  account,  but  refer  solely  to  a  carrying  trade,  be- 
tween the  ports  of  the  enemy,  of  enemies'  property.  During 
the  war  of  1766,  the  Dutch  claimed  not  only  the  right  of 
engaging  in  the  carrying  trade  of  France,  from  which  they 
were  wholly  excluded  in  time  of  peace,  but  of  protecting,  by 
their  flag,  the  effects  and  property  of  the  enemy ;  and  the 
sole  object  of  Mr.  Jenkinson's  Discourse  was  to  refute  their 
pretensions  by  showing,  first : — That  the  capture  of  enemy's 
property  in  neutral  ships  was  justified  by  the  law  of  nations ; 
and  next,  that  the  Dutch  were  not  exempted  from  the  rule, 
by  any  provisions  in  the  subsisting  treaties  between  Holland 
and  Great  Britain.  In  the  beginning  of  the  Discourse, 
he  makes,  in  express  terms,  this  division  of  his  sub- 
ject. In  fact,  the  Discourse  of  Mr.  Jenkinson,  so  far  from 
giving  any  support  to  the  opposite  argument,  contains  a 
distinct  and  full  admission  of  the  general  right  of  neu- 
trals to  engage  in  any  trade  with  the  enemy,  with  their 
own  merchandise,  and  on  their  own  account,  with  the  single 
exception  of  a  trade  in  contraband  of  war.  He  says — "  It 
cannot,  I  think,  be  doubted,  that,  according  to  those  princi- 
ples of  natural  equity,  that  constitute  the  law  of  nations,  the 
people  of  every  country  must  always  have  a  right  to  trade 
in  general  with  the  ports  of  every  state,  although  engaged  in 
war  with  another,  provided  it  he  with  their  own  merchan- 
disCf  and  on  their  own  account^  and  that  under  this  pre- 
tence, they  do  not  attempt  to  screen  from  one  party  the 
effects  of  the  other ;"  and  he  then  adds  the  exception  of  con- 
traband, (Dis.  p.  21.)  It  seems  a  fair  inference  from  this 
passage,  that  when  the  discourse  was  written,  there  had 
been  no  condemnation  of  neutral  ships  engaged  in  the  co- 
lonial trade,  even  on  the  ground  of  their  adoption  by  the 
enemy.  It  is  probable,  that  the  rule  was  not  enforced  until 
a  subsequent  period  of  the  war. 

3.  That  during  the  American  war,  and  subsequent  to  the 
peace  that  followed  it,  the  rule  of  1756,  was  explicitly 
abandoned,  and  overruled  both  by  the  Lords  of  Appeal  and 
by  the  House  of  Lords.    The  following  statement  of  the  cases 
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before  the  Lords  of  Appeal,  is  extracted  from  the  memorial 
of  the  merchants  of  Baltimore,  written  by  Mr.  Pinckney : 

'^  The  question  first  came  before  the  Lords  of  Appeal,  in 
January,  1782,  in  the  Danish  cases  of  the  Tiger,  Copenhar 
gen,  and  others,  captured  in  October,  1780,  and  condemned 
at  St.  Kitts,  in  December  following.  The  grounds  on  which, 
the  captors  relied  for  condeomation,  in  the  Tiger,  as  set 
forth  at  the  end  of  the  respondent's  printed  case,  were, 
"  for  that  the  ship  having  been  trading  to  Cape  Francois, 
where  none  but  French  ships  are  allowed  to  carry  on  any 
traffic,  and  having  been  laden  at  the  time  of  the  capture, 
with  the  produce  of  the  French  part  of  the  island  of  St. 
I)omingo,  put  on  board  at  Cape  Francois,  and  both  ship  and 
cargo  taken  confessedly  coming  from  thence,  must,  (pursu- 
ant to  precedents  in  the  like  cases  in  the  last  war,)  to  all 
intents  and  purposes,  be  deemed  a  ship  and  goods  belonging 
to  the  French,  or  at  least  adopted  and  naturalized  as  such." 

"  In  the  Copenhagen,  the  captor's  reasons  are  thus  given  ; 

'<  1st.  Because  it  is  allowed  that  the  ship  was  destined,  with 
her  cargo,  to  the  island  of  Guadaloupe,  and  no  other  place. 

'^  2dly.  Because  it  is  contrary  to  the  established  rule  of 
general  law,  to  admit  any  neutral  ship  to  go  to,  and  trade  at, 
a  port  belonging  to  a  colony  of  the  enemy,  to  which  such 
neutral  ship  could  not  have  freely  traded  in  time  of  peace." 

On  the  22d  of  January,  1782,  these  causes  came  on  for 
hearing  before  the  Lords  of  Appeal,  who  decreed  restitution 
in  all  of  them :  thus,  in  the  most  solenm  and  explicit  man- 
ner, disavowing  and  rejecting  the  pretended  rules  of  the 
law  of  nations,  upon  which  the  captors  relied ;  the  first  of 
which  was  literally  borrowed  from  the  doctrine  of  the  war 
of  1756,  cCnd  the  last  of  which  is  that  very  rule  on  which 
Great  Britain  now  relies. 

It  is  true,  that,  in  these  cases,  the  judgment  of  the  Lords, 
was  pronounced  upon  one  shape  only  of  the  colony  trade  of 
France,  as  carried  on  by  neutrals ;  that  is  to  say,  a  trade 
between  the  colony  of  France  and  that  of  the  country  of 
the  neutral  shipper.  But,  as  no  distinction  was  supposed  to 
exist,  in  point  of  principle,  between  the  different  modi- 
fications of  the  trade,  and  as  the  judgment  went  upon 
general  grounds  applicable  to  the  entire  subject,  we  shall 
not  be  thought  to  overrate  its  effect  and  extent,  when  we 
represent  it  as  a  complete  rejection,  both  of  the  doctrine  of 
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the  seyen  years'  war,  and  of  that  modern  principle,  by  which 
it  has  been  attempted  to  replace  it.    But,  at  any  rate,  the 
subsequent  decree  of  the  same  high  tribunal,  did  go  that 
length.     Without  enumerating  the  cases,  of  various  descrip- 
tions, involving  the  legality  of  the  trade  in  all  its  modes, 
which  were  formally  adjudged  by  the  Lords  of  Appeal,  after 
the  American  peace,  it  will  be  sufficient  to  mention  the  case 
of  the  Vervagtififf,  decided  by  them  in   1785  and  1786. 
This  was  the  case  of  a  Danish  ship,  laden  with  a  cargo  of 
dry-goods  and  provisions,  with  which  she  was  bound  on  a 
voyage  from  Marseilles  to  Martinique  and  Cape  Fran9ois, 
where  she  was  to  take  in,  for  Europe,  a  return  cargo  of 
West  India  produce.     The  ship  was  not  proceeded  against; 
but  the  cargo,  which  was  claimed  for  merchants  of  Ostend, 
was  condemned  as  enemy's  property,  (as  in  truth  it  was,) 
by  the  Vice-Admiralty  of  Antigua,  subject  to  the  payment  of 
.  freight,  pro  rata  itineris^  or,    rather,  for  the  whole  of  the 
outward  voyage.    On  appeal,  as  to  the  cargo,  the  Lords  of 
Appeal,  on  the  8th  of  March,  1785,  reversed  the  condemna- 
tion, and  ordered  further  proof  of  the  property  to  be  produc- 
ed within  three  months.     On  the  28lh  of  March,  1786,  no 
further  proof  having  been  exhibited,  the  proctor  for  the 
claimants,  declaring  that  he  should  exhibit  none,  the  Lords 
condemned  the  cargo,  and,  on  the  same  day,  reversed  the 
decree  below  giving  freight,  pro  rata  itineriSj  from  which 
the  neutral  master  had  appealed,  and  decreed  freight  gene- 
rally, and  the  costs  of  the  appeal. 

"  It  is  impossible' that  a  judicial  opinion  coiild  go  more 
conclusively  to  the  whole  question  on  the  colony  trade  than 
this ;  for  it  not  only  disavows  the  pretended  illegality  of 
neutral  interpositions  in  that  trade,  even  directly  between 
France  and  her  colonies ;  (the  *  most  exceptionable  form,  it 
is  said,  in  which  that  interposition  could  present  itself;)  it 
not  only  denies,  that  property  engaged  in  such  a  trade,  is, 
on  that  account,  liable  to  confiscation,  (inasmuch  as,  after 
having  reversed  the  condemnation  of  the  cargo  pronounced 
below,  it  proceeds  afterwards  to  condemn  it,  merely /or  want 
of  further  proof  as  to  the  property^)  but  it  holds  that  the 
trade  is  so  unquestionably  lawful  to  neutrals,  as  not  even  to 
put  in  jeopardy  the  claim  to  freight  for  that  part  of  the 
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voyage  which  had  not  yet  begun,  and  which  the  party  had 
not  yet  put  himself  in  a  situation  to  begin." 

In  the  case  of  the  Emanuel,  (1  Rob.  299,  300,)  Sir  William 
Scott  attempts  to  get  rid  of  the  authority  of  these  decisions  by 
the  following  explanation  of  the  grounds  on  which  they  were 
rested.  ''  It  is  certainly  true,''  he  said,  ^'  that  in  the  American 
war,  many  decisions  took  place  which  then  pronounced  that 
such  a  trade  between  France  and  her  colonies  was  not  consider- 
ed asan  unneutral  commerce  ;  butimder  what  circumstances  ? 
It  was  understood  that  France,  in  opening  her  colonies  dur- 
ing the  war,  declared  that  this  was  not  done  with  a  tem- 
porary view,  relative  to  the  war,  but  on  a  general  permanent 
purpose  of  altering  her  colonial  system,  and  of  admitting 
foreign  vessels  universally  and  at  all  times,  to  a  participa- 
tion of  that  commerce  ;  taking  that  to  be  the  fact,  (however 
suspicious  its  commencement  might  be,  during  the  actual 
existence  of  a  war,)  there  was  no  ground  to  say,  that  neutrals 
were  not  carrying  on  a  commerce  as  ordinary  as  any  other  in 
which  they  could  be  engaged  ;  and,  therefore,  in  the  case  of 
the  Vervagting,  and  in  many  other  succeeding  cases,  the 
Lords  decreed  payment  of  freight  to  the  neutral  ship-owner. 
It  is  fit  to  be  remembered,  on  this  occasion,  that  the  conduct 
of  France  evinced  how  little  dependence  can  be  placed  upon 
explanations  of  measures  adopted  during  the  pressure  of 
war;  for  hardly  was  the  ratification  of  the  peace  signed 
when  she  returned  to  her  ancient  system  of  colonial  mono- 

poly." 

To  these  observations  of  the  learned  judge,  the  reply  of 
Mr,  Pinckney  seems  conclusive,  that  to  refer  the  decision  of 
the  Lords  in  the  Vervagiing  and  other  cases  to  the  reason 
thus  assigned,  is  to  accuse  that  high  tribunal  of  acting  upon 
a  confidence  in  a  declaration. incredible  in  itself,  and  sus- 
tained by  no  proof,  after  its  utter  falsehood  had  been  noto- 
riously and  unequivocally  ascertained.  The  Vervagiing 
was  decided  by  the  Lords  in  1785  and  1786,  at  least  two 
years  after  France  "  had  returned  to  her  ancient  system  of 
colonial  monopoly."  When,  therefore,  the  decision  was 
made,  the  supposed  declaration  of  an  intended  permanent 
abandonment  of  that  monopoly  was  known  to  be  false,  and 
could  not  therefore  have  been  permitted  to  produce  any  legal 
consequences. 
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The  last  case  to  be  cited  is  that  of  the  Katharina^  which 
was  determined  by  the  House  of  Lords,  in  1783.  (6  Brown^9 
P.  C.J  Tomlyn's  ed.  p.  328.)  It  was  the  case  of  a  Dutch  ship 
taken  on  a  yo3rage  to  Amsterdam,  from  a  French  colony  with 
a  cargo  of  colonial  produce  on  board.  Both  ship  and  cargo 
had  been  condemned  as  lawful  prize  by  the  Judge  Admiral 
in  Scotland ;  his  sentence  had  been  affirmed  by  the  Courl 
of  Sessions,  and  the  claimants  then  appealed  to  the  House  of 
Lords,  who  reversed  the  decisions  of  the  courts  below,  and 
ordered  the  value  of  the  ship  and  cargo  to  be  paid  to  the 
claimants.  As  to  the  ground  of  this  reversal,  there  seems 
to  be  no  doubt.  It  is  expressly  stated  by  the  reporter  to 
have  been  ''  that  neither  ships  nor  cargoes,  the  property  of 
subjects  of  neutral  powers,  either  going  to  trade  at,  or  com- 
ing from  the  French  West  India  Islands,  with  cargoes  pur* 
chased  there,  are  liable  to  capture ;"  and  the  truth  of  this 
statement  is  rendered  evident  by  a  reference  to  the  arguments 
of  the  counsel.  The  counsel  for  the  captors  placed  their 
demand  of  condemnation  on  the  rule  of  1756,  which  they 
stated  in  these  words  :  '<  That  the  subjects  of  all  other  na- 
tions being  absolutely  prohibited  by  the  fundamental  laws  of 
France,  to  trade  to  or  from  the  French  West  India  Islands, 
the  ship  in  question,  coming  directly  from  St.  Domingo, 
with  a  cargo  taken  in  there,  be  the  property  what  it  may, 
must  be  considered  as  French,  and  as  such,  both  ship  and 
cargo  were  lawful  prize  agreeable  to  many  decisions  in  the 
courts  of  Admiralty,  and  by  the  Lords  of  Appeal,  in  the  last 
war,  founded  on  the  clearest  principles."(a)  And  to  this  the 
counsel  for  the  claimants  replied  that  the  rule  in  question, 
had  been  abandoned,  and  the  legality  of  such  a  trade,  when 
conducted  by  neutrals  on  their  own  account,  established  by 
many  recent  decisions  of  the  Lords  Commissioners  of  Ap» 
peal  in  The  Tiger,  The  Copenhagen,  and  other  cases.(6) 


(a)  Several  of  these  decisions  are  referred  to  in  the  margin,  and  ths 
earliest  of  them  are  in  1760,  which  seems  to  confirm  my  conjecture,  that 
none  such  had  been  pronounced  when  Mr.  Jenkinson  published  hip 
discourse. 

(6)  Sir  C.  Robinson  has  made  some  comments  on  the  decision  in 
this  case,  that  I  have  not  deemed  it  necessary  to  notice,  since  his  obeerva^ 
tiona  are,  in  a  grsat  measure,  conjectuial ;  and  if  admitted  to  be  tnw,  do 
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It  is  proper  to  observe,  in  conclusion,  that  for  most  of  the 
authorities  that  have  been  cited,  I  am  indebted  to  a  very  able 
essay  of  Mr.  Wheaton,  published  as  a  note,  in  the  Appendix 
to  the  first  volume  of  his  reports,  (1  Wheat,  R.  507,)  and  that 
Chancellor  Kent,  in  referring  to  this  note,  admits  it  to  have 
proved  that  the  rule  '^  stood  upon  loose  grounds  of  official 
authority." 


Note  II. 

P.  731,  §  14.  The  Nereide,  (9  CrancA,  388,  opinion  of  Mr.  J. 
Storf/j  pp.  440, 441.)  In  support  of  his  opinion,  Mr.  J.  Story 
refers  to  the  cases,  then  recent,  of  American  ships  captured 
while  under  British  convoy  by  the  Danes,  which  were  con- 
demned by  the  highest  tribunal  of  prize  in  Denmark.  The 
sentence  of  this  tribunal  was  expressly  affirmed  by  the  Da- 
nish sovereign,  after  an  earnest  appeal  made  to  him  by  the 
government  of  the  United  States ;  and  the  Danish  minister 
affirmed  that  none  of  the  powers  of  Europe  had  ever  called 
in  question  the  justice  of  the  principle  on  which  the  condem- 
nation was  founded.  Mr.  J.  Story  also  states,  that  in  the  case 
of  the  Sampson  Barney,  to  which  I  have  before  referred, 
he  had  been  informed,  by  respectable  authority,  that  no  proof 
of  an  actual  resistance  was  made  on  the  final  hearing  ;  and 
he  also  shows,  in  a  note,  that  the  judgment  of  condemna- 
tion in  the  court  below  was  affirmed  by  the  Lords  of  Appeal. 
If  so,  the  sole  ground  of  condemnation  must  have  been  that 
the  neutral  ship  was  sailing  under  belligerent  convoy.  (9 
Cranch,  pp.  442, 443.)  Whatever  may  have  been  the  ground 
of  the  final  decision  of  the  Lords  in  the  Sampson  Barney, 
there  is  a  subsequent  decision  by  Sir  William  Scott,  that 
leaves  no  doubt  as  to  the  principles  by  which  he  himself 
was  governed.  ( The  Fanny,  1  Dod.  443.)  This  case  was 
nearly  cotemporaneous  with  The  Nereide,  and  involved  sub- 
stantially the  same  question ;  but  the  doctrine  held  by  the 
learned  judge  was  directly  contrary  to  that  of  the  United 
States'  Supreme  Court.  He  decreed  salvage  for  the  recap- 
not  teem  to  me  to  aflfect  the  principle  of  the  decision.  They  have,  how- 
•ver,  been  fully  replied  to,  by  Mr.  Wheaton.    (1  WhM.  App.  p.  636.) 


LECT.  viii.]  Proofi  and  Jllustratian$.  TTl 

ture  of  neutral  property  that  had  been  previously  taken  by 
an  American  cruiser  from  on  board  an  armed  British  vessel, 
upon  the  ground,  that  the  American  prize  courts  would  pro- 
bably, and  might  justly,  have  condemned  the  property.  He 
observed  that  the  case  of  a  merchant  who  puts  his  goods  on 
board  a  ship  of  force,  which  he  has  every  reason  to  believe 
will  be  defended  by  that  force,  is  very  different  from  that  of 
a  person  who  puts  his  goods  on  board  a  mere  merchant  ves- 
sel. In  the  latter  case  the  intention  to  resist  belligerent  visi- 
tation and  search,  cannot  justly  be  imputed ;  but  in  the  for- 
mer, the  very  nature  of  the  act  betrays  and  evinces  the  exis- 
tence of  that  intention.  The  neutral  who  acts  upon  such 
an  intention  so  far  adheres  to  the  belligerent.  He  with- 
draws himself  from  his  protection  of  neutrality,  and  resorts 
to  another  mode  of  defence.  The  learned  judge  closed 
his  opinion  with  this  decisive  remark:  "I  take  it  to  be 
quite  clear,  that  if  a  party  acts  in  association  with  a  hostile 
force,  and  relies  upon  that  force  for  protection,  he  is,  pro 
hac  vice,  to  be  considered  as  an  enemy."  The  Supreme 
Court  of  the  United  States,  however,  in  a  subsequent 
case  in  which  the  same  question  of  the  legality  of  a  ship- 
ment on  board  an  armed  ship  of  the  enemy  arose,  was  un- 
moved by  the  authority  and  the  reasoning  of  Sir  William 
Scott,  and  adhered  firmly  to  its  former  decision.  (The 
Atalanta,  3  Wheat.  409.)  In  this  case  Mr.  J.  Johnson  de- 
livered an  elaborate  opinion  in  vindication  of  the  decision  of 
the  court ;  but  I  confess  my  doubts  whether  its  attentive 
perusal  will  produce  any  change  in  the  conviction  that  the 
arguments  of  Sir  William  Scott  and  Mr.  J.  Story  are  fitted 
to  impress. 

It  is  proper  to  add,  that  the  claims  on  the  Danish  govern- 
ment, for  the  condemnation  of  the  American  ships,  to  which 
I  have  referred,  in  the  begiiming  of  this  note,  were  not  aban- 
doned in  consequence  of  the  first  peremptory  refusal  of  that 
government  to  admit  their  justice.  When  Mr.  Wheaton 
was  appointed  minister  to  Denmark,  the  negotiation  for  the 
settlement  of  these  claims  was  renewed,  and  was  conducted 
by  him  with  such  signal  ability,  that  it  finally  resulted  in  the 
signature  of  a  treaty  in  1836,  between  the  United  States  and 
Denmark,  by  which  the  latter  power  stipulated  to  indemni- 
fy the  American  claimants  generally,  for  the  seizure  of  their 
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property,  by  the  payment  in  gross  of  a  fixed  sum,  leaving  it 
to  the  American  government  to  apportion  it  among  the  claim- 
ants. This  convention,  however,  closes  with  a  declaration, 
that  as  its  only  object  is  to  terminate  all  the  claims,  "  it  can 
never  hereafter  be  invoked  by  one  party  or  the  other  as  a 
precedent  or  rule  for  the  future."  Hence  the  Danish  govern- 
ment, although  it  settled  the  claims,  was  far  from  admitting 
the  injustice  of  the  rule  upon  which  it  had  originally  acted. 
The  reader  will  find  the  history  of  this  negotiation,  and  a 
condensed  statement  of  the  arguments  of  the  skilful  nego- 
tiator in  2  Whcat<yn?s  tntemational  Law,  260-278. 

Note  III. 

P.  755,  i  25.  Harratt  v.  Wise,  (9  B.  ^  Cress.  712.)  This 
was  an  action  on  a  policy  of  insurance  on  goods  by  the  ship 
Ann.  It  appeared  in  evidence  that  the  ship  sailed  from  Liver- 
pool on  the  4th  of  February,  1826,  and  was  forced,  by  stress 
of  weather,  to  put  into  liOchindale,  one  of  the  Western  isles 
of  Scotland,  sailed  thence  on  the  12th  of  March,  arrived  off 
Monte  Video  in  May,  and  was  there  taken  by  the  Brazilian 
squadron  stationed  for  the  blockade  of  Buenos  Ayres.  On 
the  part  of  the  defendants,  it  was  proved  that  the  blockade 
of  Buenos  Ayres  by  the  Emperor  of  Brazil,  was  notified  in 
the  London  Crazette,  on  the  18th  of  February,  and  it  was  in- 
sisted that  this  notification  was  conclusive  evidence  that  the 
master  knew  of  the  existence  of  a  blockade  before  he  sailed 
from  Scotland ;  but  Lord  Tenterden  left  the  question,  whe- 
ther the  master  was  so  informed  of  the  blockade,  as  a  ques- 
tion of  fact  to  the  jury.  The  jury  found  that  the  master  was 
not  so  informed,  and  gave  their  verdict  for  the  plaintifi*. 

Lord  Tenterden,  Ch.  J.,  in  delivering  the  judgment  of  the 
court,  discharging  the  rule  for  a  new  trial,  (inter  alia,)  said, 
'^  At  the  trial  it  was  contended,  on  the  behalf  of  the  defen- 
dant, and  again,  on  moving  for  a  new  trial,  that  the  voy- 
age, being  to  a  blockaded  port,  was  an  illegal  voyage,  and 
the  policy  void.  We  think  it  cannot  be  said  that  this  voy- 
age was  illegal  in  its  commencement,  because  the  voyage 
began  by  the  ship's]  departure  from  Liverpool,  which  was 
before  the  publication  of  the  Gazette.  And  aldiough  the 
Uockading  nation  may,  by  the  law  of  nations,  be  allowed  to 
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consider  its  notification  of  a  blockade,  as  notice  thereof  to 
all  the  subjects  of  the  nation  to  which  the  notification  has 
been  made,  for  it  cannot  be  expected  that  the  blockading 
nation  should  be  able  or  required  to  prove  actual  knowledge 
in  the  master  of  every  vessel  of  the  other  coimtry,  yet  such 
a  rule,  allowing  it  to  prevail  to  the  supposed  extent,  (though 
it  appears,  probably,  to  be  open  to  some  qualification  and  re- 
laxation for  the  furtherance  of  justice  and  the  benefit  of 
commerce,)  cannot,  in  our  opinion,  be  applied  to  the  case  of 
insurance.  And  if  the  possibility,  or  even  probability,  of  ac- 
tual knowledge,  should  be  considered  as  legal  proof  of  the 
fact  of  actual  knowledge,  as  a  presumptio  juris  et  dejure^ 
the  presumption  might,  in  some  cases,  be  contrary  to  the 
fact,  and  such  a  rule  might  work  injustice.  We,  therefore, 
think  that  such  a  rUle  cannot  be  established  as  a  rule  of  in- 
surance law;  but  that  knowledge,  like  other  matters,  must 
become  a  question  of  fact  for  the  decision  and  judgment  of 
a  jury.  The  probability  of  actual  knowledge,  upon  consi- 
deration of  time,  place,  the  opportunities  of  testimony,  and 
other  circumstances,  may,  in  some  instances,  be  so  strong 
and  cogent,  as  to  cast  the  proof  of  ignorance  on  the  other 
side  in  the  opinion  of  the  jury,  and,  in  the  absence  of  such 
proof  of  ignorance,  to  lead  them  to  infer  knowledge ;  but 
still  we  think  the  inference  properly  belongs  to  them.  In 
the  case  now  before  the  court,  if  the  jury  had  drawn  the  in- 
ference, we  are  not  prepared  to  say  they  would  have  done 
wrong ;  neither  can  we  say  that  they  did  wrong  in  declining 
to  draw  that  inference ;  and,  therefore,  we  cannot  set  aside 
their  verdict." 

My  observations  on  this  case  are :  First.  That  if  the  jury 
had  found  that  the  master  was  informed  of  the  blockade 
when  he  left  Scotland,  it  is  certain  that  the  court  would 
have  given  judgment  for  the  defendants,  on  the  sole  ground 
that  the  subsequent  voyage  was  illegal  by  the  law  of  na- 
tions. Secondly.  That  it  was  no  part  of  the  defence  that 
the  existence  of  the  blockade,  if  known  to  the  master  or  hit 
owners,  was  concealed  from  the  underwriters,  when  the  po- 
licy was  efi*ected.  There  is  no  mention  in  the  case  of  such 
a  concealment,  and  the  facts  in  evidence  gave  no  ground  for 
the  imputation.  The  only  reason  for  imputing  knowledge 
to  the  master  or  his  owners,  was  the  notification  of  ih» 
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blockade  in  the  Gazette,  and  this  afforded  an  equal  presump- 
tion of  the  knowledge  of  the  insurers. 

Naylor  v.  Taylor,  (9  B.  4*  Cress.  718.)  One  of  the 
questions  that  arose  in  this  case,  related  to  the  same  block- 
ade as  in  the  preceding.  The  vessel  in  which  the  goods  in- 
sured were  laden,  sailed  from  Liverpool  on  a  voyage  to  any 
port  in  the  river  Plate,  with  liberty,  in  the  event  of  a  block- 
ade, to  proceed  to  any  other  port,  on  the  11th  of  March, 
1826,  which  was  nearly  a  month  after  the  blockade  of  the 
ports  in  the  river  Plate,  belonging  to  the  government  of  Bue- 
nos Ayres,  had  been  notified  in  the  London  Gazette.  It 
was,  therefore,  contended,  on  behalf  of  the  defendant,  that 
the  voyage,  being  to  a  blockaded  port,  after  notice  of  the 
blockade,  was  illegal.  Lord  Tenterden,  Ch.  J.,  in  deliver- 
ing the  judgment  of  the  court  on  this  question,  said :  "  We 
think  there  is  no  ground  for  saying  that  this  voyage,  as  in- 
sured, was  illegal  in  its  commencement ;  indeed,  according 
to  the  opinion  of  Lord  Stowell,  in  the  case  of  The  Shepher- 
dessj  the  vessel  might  have  sailed  for  Buenos  Ayres  with- 
out contravening  the  law  of  nations,  provided  it  was  a  part 
of  the  original  intention  to  inquire  as  to  the  continuance  of 
the  blockade  at  some  port  of  the  blockading  country ;  and  in 
this  case  inquiry  might  have  been  made  at  Monte  Video,  or 
of  any  of  the  Brazilian  ships  met  in  the  river  Plate,  and  the 
policy  is  framed  upon  a  doubt,  whether  the  blockade  would 
continue  at  the  time  of  the  ship's  arrival  in  the  Plate,  and 
does  not  indicate  any  intention  to  violate  the  blockade."  It 
is  plain,  from  this  language  of  his  lordship,  that  if,  in  the 
opinion  of  the  court,  the  voyage  insured  had  contravened 
the  law  of  nations,  this  illegality  would  have  been  held  suf- 

Y^ficient  to  avoid  the  policy. 

\*Medeiros  v.  Hill,  (8  Bing.  231.)  The  action  in  this 
case  was  not  on  a  policy  of  insurance,  but  on  a  charter  par- 
ty, and  one  of  the  grounds  of  the  defence  was  that  the  defen- 
dant, the  ship  owner,  was  not  bound  to  execute  the  charter 
party  by  proceeding  on  the  voyage  therein  described,  be- 
cause the  port  of  destination  was  publicly  and  officially 
known  to  be  under  a  blockade  when  the  charter  party  was 
concluded.  In  other  words,  that  the  illegality  of  the  voyage 
excused  him  from  the  performance  of  his  contract.  As  the 
court,  however,  were  of  opinion  that  there  was  no  ground 
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for  presuming  that  the  parties  contemplated  a  violation  of 
the  blockade,  they  overruled  the  objection.  Some  of  the  ob- 
servations of  Tindal,  C.  J.,  who  delivered  the  judgment  of 
the  court  in  this  case,  are  well  calculated  to  mislead  an  in- 
cautious reader ;  and  to  guard  against  the  error  they  seem  to 
involve,  it  is  necessary  first  to  transcribe  them.  "  The  case 
of  The  Neptunus,  (2  Rob.  110,)  establishes  that  it  is  illegal  to 
attempt  to  enter  a  blockaded  port,  in  violation  of  the  block- 
ade, and  that,  after  notification  of  the  blockade,  the  act  of 
sailing  to  a  blockaded  port,  with  the  intention  of  violating 
the  blockade,  is  in  itself  illegal.  But  neither  that  case  nor 
any  other  that  can  be  cited,  has  laid  it  down,  that  the  mere 
act  of  sailing  to  a  port  which  is  blockaded  at  the  time  the 
voyage  is  commenced,  is  any  ofience  against  the  law  of  na- 
tions, where  there  is  no  premeditated  intention  of  breaking 
the  blockade,  if  it  shall  be  found  to  continue  in  force  when 
the  ship  arrives  off  the  port.  Any  such  determination  would 
be  destructive,  in  many  instances,  of  the  fair  commercial  spe- 
culations of  neutral  merchants,  to  whom  it  might  be  of  the 
first  importance  to  possess  the  opportunity  of  introducing 
their  goods  into  the  port  which  had  been  blockaded,  at  the 
very  earliest  moment  after  such  blockade  had  been  relaxed. 
Such  an  object  appears  to  be  legal,  both  from  the  opinions 
of  Sir  W.  Scott  in  the  case  of  The  Shepherdess,  (5  Rob. 
264,)  and  from  the  judgment  of  Lord  Tenterden,  C.  J.,  in 
Naylor  v.  Taylor,  (9  B.  ^  C.  718.)" 

It  would  certainly  be  inferred  from  these  remarks,  that  a 
neutral  ship,  even  where  she  sails  with  a  knowledge  of  the 
blockade,  has  the  right  to  proceed  for  the  purpose  of  inquiry 
to  the  very  entrance  of  the  blockaded  port,  which  we  have 
seen  is  directly  contrary  to  the  established  rule  of  the  admi- 
ralty, {supra,  p.  668.)  It  is  difficult  to  believe,  however, 
that  such  could  have  been  the  meaning  of  the  learned  chief 
justice,  since  the  rule  that  prescribes  the  duty  of  inquiry  at 
an  intermediate  port  is  distinctly  laid  down  in  both  the  cases 
to  which  he  refers  ;  by  Sir  W.  Scott  in  The  Shepherdess,  and 
by  Lord  Tenterden  in  Naylor  v.  Taylor. 

END   OF   VOLUME    I. 
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